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PKEFACE. 


The  conclusion  of  the  First  Volume  of  these  Reports, 
which  have  been  appearing  at  intervals  during  the  last  year 
and  a  half,  seems  a  fitting  opportunity  for  a  statement  of  the 
objects  of  the  publication. 

The  immense  development  in  recent  years  of  joint-stocl^ 
enterprise  haa  created  various  interests,  and  to  many  persons 
connected  with  them  a  knowledge  of  the  daily  inter- 
pretation by  the  Courts  of  the  Acta  under  which  a  very 
large  portion  of  that  enterprise  has  its  being,  is  of  vital 
importance.  These  reports  will,  it  is  hoped,  be  found  to 
supply  in  a  handy  form  a  complete  collection  of  all  the 
decisions  of  importance  given  since  the  reports  began,  in  the 
High  Court  of  Justice,  the  Court  of  Appeal,  and  the  House  of 
Lords,  in  cases  arising  under  the  Companies  Acts.  Every 
endeavour  has  been  made  to  ensure  that  the  reports  shall  be 
absolutely  accurate,  and  shall  appear  at  the  earliest  possible 
moment  which  the  nature  of  the  publication  will  allow.  The 
editor  has  gratefully  to  acknowledge  that  such  success  as  may 
have  attended  his  efforts  in  these  particulars  is  veiy  greatly 
due  to  the  courtesy  and  assistance  extended  to  him  by  the 
members  of  the  legal  profession  engaged  in  the  cases.     The 
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shortcomings,  on  the  other  hand,  must  be  his  alone  ;  but  he 
trusts  to  the  indulgent  kindness  of  his  readers  to  bring  to  his 
notice  any  flaws  that  may  strike  them  ;  and  he  will  be  only 
too  glad  if  they  will  offer  any  suggestions  which  may  occur 
to  them,  in  the  hope  that  he  may  be  thereby  enabled  to 
secure  for  his  publication  a  popularity  approaching  in  som« 
measure  to  that  attained  by  the  valuable  reports  on  Bank- 
ruptcy Law  by  Mr.  Morrell. 

W.  B.  M. 

d,  STONB    BUILUIKGK,    lilNCOLM^t   InIC, 

ZOth  January,  1890. 
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REPORTS   OF    CASES 
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THE    COMPANIES   ACTS. 


In  re  the  BRIDGWATER  NAVIGATION  COMPANY.        court  op 

APPEAL. 

Winding-up — Surplus  Assets — Rights  thereto  of  Preference  and  Ordinary  Share-  norroN^^  J 

holders — Adjustment  of  Rights  of  GorUributories  inter  se,  Companies  Act,  1862,     Yky  L.J. 

ss,  109  and  133.  Lopes,  L.J. 

1888. 
A  company  issued  preference  and  ordinary  shares,  and  the  former  were         ^^r-' 

fully  paid,  but  the  latter  only  partly  paid  up.  The  preference  shares  April  10  &  11 
were  entitled  to  a  preferential  dividend  of  6  per  cent,  per  annum  out  of  1/^15 
the  profits,  which  were  then  to  belong  to  the  holders  of  the  oKlinary 
shares.  By  the  special  resolution  creating  the  preference  shares,  no  pro- 
vision was  made  as  to  any  rights  of  such  shares  in  the  distribution  of  the 
assets  of  the  company  in  the  case  of  a  winding-up,  but  the  articles  of  asso- 
ciation provided  that  "  Save  as  specified  in  any  such  resolution,  all  new 
capital  shall  be  subject  to  the  same  provisions  in  all  respects  as  if  it  had 
been  part  of  the  original  capital  mentioned  in  the  memorandum  of  associ- 
ation." The  company  having  gone  into  voluntary  liquidation  a  large 
surplus  remained  for  distribution  among  the  shareholders  after  paying  all 
claims  against  the  company  and  repaying  to  the  two  classes  of  shareholders 
the  amounts  they  had  paid-up  on  their  eJiares. 

Held  (aflBrming  the  decision  of  North,  J.) :  That  the  surplus  must  be 
divided  among  all  the  shareholders  in  proportion  to  the  amounts  they  had 
paid-up  on  their  shares. 

Held  also :  That  whether  a  company  is  being  wound  up  voluntarily  or 
compulsorily,  in  adjusting  the  rights  of  contributories  among  themselves, 
the  same  principles  are  to  be  applied. 
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HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  North. 
The  company  was  incorporated  under  the  Companies  Acts  in 
August,  1872,  with  a  capital  of  500,000i.,  divided  into  500  shares 
of  1,0002.  each,  but  by  a  special  resolution  passed  in  September  and 
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1888.        October,  IST^y.Uie  capital  was  diyided  into  50,000  shares  of  lOZ.  each, 

•       •    • 

In  re  Thb    ^"^^  ^^  ^^  increased  by  the  creation  of  80,000  new  shares  of  102.  each, 
^l^QAno^  thua  j&jaking  the  total  capital  of  the  company  1,800,000Z.     In 
CoMFAzrr.     September,  1874,  the  original  articles  of  association  were  rescinded 
.  .'**.  ' '  &nd  a  new  set  of  articles  substitated. 

'-:^  '  '         The  material  clauses  of  the  articles  for  the  present  case  were 
Nos.  8,  88,  84,  and  85  (a). 

On  April  27,  1880,  an  extraordinary  general  meeting  of  the 
company  was  held.  At  that  date  the  company  had  issued  100,000 
of  its  shares  (hereinafter  called  the  ordinary  shares)  and  the  whole 
of  them  had  been  allotted.     Only  21.  10«.  had  been  paid  on  each 


(a)  No.  3  :  "  The  company  may  by 
the  resolutioii  of  a  general  meeting 
increase  its  capital  beyond  the  amount 
mentioned  in  the  memorandum  of 
association  by  the  creation  of  new 
shares  of  such  amounts  per  share  in 
the  aggregate  as  such  resolution  shall 
direct,  and  any  new  capital  so  created 
may  carry  such  preferential  right  to 
dividend  or  such  priority  in  the  dis- 
tribution of  assets,  or  be  subject  to 
such  postponement  of  dividends,  or 
in  the  distribution  of  assets,  as  any 
resolution  of  a  general  meeting  passed 
previously  to  the  issue  of  any  such 
new  capital,  shall  direct.  But  save 
as  specified,  in  any  such  resolution  all 
new  capital  shall  be  subject  to  the 
same  provisions  in  aU  respects  as  if  it 
had  been  part  of  the  original  capital 
mentioned  in  the  memorandum  of 
association." 

No.  83:  "No  dividend  shall  be 
paid  except  out  of  the  profits  of  the 
company  arising  from  the  business  of 
the  company  as  shown  upon  the 
balance-sheet,  which  shall  from  time 
to  time  have  been  examined  and 
passed  by  the  auditors." 

No.  84 :  "  The  directors  may  in 
priority  to  any  dividend  set  aside 
out  of  the  profits  of  the  company 
such  sum  as  they  think  proper  as  a 
reserve  fund  for  effecting  purchases, 
redeeming  mortgages  or  rent-charges 


wholly  or  in  part,  repairing  or  main- 
taining works,  plant,  or  other  property 
of  the  company,  answering  damages 
or  meeting  any  other  contingencies  or 
purposes  of  the  company,  and  the 
directors  may  invest  the  sum  so  set 
aside  in  or  upon  such  securities  as 
they  may  select  other  than  the  shares 
of  the  company,  or  place  the  same  or 
any  part  thereof  upon  deposit  at 
interest,  whether  fixed  or  variable, 
with  any  bank,  or  banking  or  discount 
company.  And  any  interest  derived 
from  such  investment  or  deposit  shall 
be  dealt  with  as  profits  arising  from 
the  business  of  the  company,  and  be 
subject  to  this  article." 

No.  86  :  **  Subject  to  the  last  pre- 
ceding article,  and  subject  to  any 
arrangement  which  may  from  time  to 
time  have  been  entered  into  relative 
to  the  remimeration  of  any  manager 
or  other  officer  of  the  company  by  way 
of  a  commission  or  percentage  on  the 
net  profits  of  the  company  or  on  any 
part  thereof,  the  entire  net  profits  of 
each  year  shall  belong  to  the  holders 
of  the  shares  of  the  company  and  be 
divided  pro  rata  upon  the  whole  paid- 
up  share  capital  of  the  company,  and  the 
directors  may,  with  the  sanction  of  the 
company  in  general  meeting  declare 
a  dividend  to  be  payable  thereout  on 
the  shares  in  proportion  to  the 
amounts  paid-up  thereon." 
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of  these  shares.     The  resolution  passed  by  the  meeting  of  April  27,,        1888. 
1880,  provided  that  the  80,000  shares,  being  balance  of  the  corai-    i^  ^[^he 
pany's  capital  anissued,  should  be  issued  as  preference  shares,  and  Bmdowatbr 
among  the  conditions  on  which  these  shares  should  be  issued  was     Company. 
the  following :  '^  The  new  shares  to  entitle  the  holder  thereof  to  a 
dividend  after  the  rate  of  6  per  cent,  per  annum  upon  the  amount 
for  the  time  being  called  up  thereon  and  taking  precedence  of  and 
priority  over  all  dividends  and  claims  of  the  holders  of  the  ordinary 
shares  of  the  company."    The  whole  80,000  preference  shares  of 
102.  each  were  allotted  and  paid  for  in  full. 

Under  its  Act  of  1885,  the  Manchester  Ship  Canal  Company 
in  1887  purchased  this  company's  undertaking  for  the  sum  of 
1,710,0002.  At  this  date  82.  10«.  in  all  had  been  paid-up  on  each 
of  the  ordinary  shares. 

By  a  special  resolution  passed  in  August,  1887,  it  was  resolved 
that  the  company  be  wound  up  voluntarily.  In  September,  1887, 
out  of  the  1,710,000Z.  the  liquidators  repaid  to  the  shareholders  of 
the  company  the  amounts  they  had  paid-up  on  their  shares,  namely, 
to  the  preference  shareholders  dOO,OOOZ.,  being  102.  per  share  on 
80,000  preference  shares,  and  to  the  ordinary  shareholders  850,000Z., 
being  82.  10^.  per  share  on  100,000  ordinary  shares.  Then,  after 
providing  for  all  the  debts  and  liabilities  of  the  company,  there 
remained  a  surplus  of  850,0002.  for  distribution  amongst  the  share- 
holders, in  addition  to  what  they  had  already  received  from  the 
liquidators.  Thereupon  questions  arose  between  the  two  classes  of 
shareholders  as  to  how  the  surplus  should  be  divided  among  them, 
and  for  the  purposes  of  proceedings  for  the  determination  of  the 
questions  in  the  Chancery  Division,  Messrs.  Birch  and  Schofield 
were  appointed  to  represent  the  ordinary  and  preference  share- 
holders respectively.  On  the  case  coming  on  for  argument  on 
December  16,  1887,  it  was  contended  on  behalf  of  the  ordinary 
shareholders  that  the  preference  shareholders  were  entitled  to 
nothing  beyond  the  return  of  the  capital  they  had  contributed, 
800,0002. ;  because  the  surplus  was  to  be  regarded  as  profit,  and 
by  the  articles  of  association  and  the  resolution  of  April  27,  1880, 
the  preference  shareholders  were  only  entitled  to  a  preferential 
dividend  out  of  annual  profits  of  5  per  cent.,  but  after  such  pay- 
ment the  remainder  of  the  profits  was  to  belong  to  the  ordinary 
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1888.       shareholders.    In  support  of  the  case  of  the  ordinary  shareholders, 

In  kSTthb   -^^^^^y  "^^  Mutrie  (b)  and  Robinson  v.  Ashton  (c)  were  relied  upon. 

Bridgwater  Qn  the  other  hand  the  preference  shareholders  contended  that  the 

Navigation  *  i  •  j         i  • 

CoMPANT.  sorplns  having  been  realised  by  the  sale  of  the  entire  undertaking 
it  must  not  be  regarded  as  profit  contemplated  by  the  articles  of 
association,  but  rather  as  an  accretion  to  capital,  and  must  be  dis- 
tributed in  proportion  to  the  contributions  of  each  shareholder 
towards  the  company's  capital,  as  was  decided  in  the  case  of  Shep- 
pard  V.  Scinde  and  Punjatib  Railway  Co.  (d).  Mr.  Justice  North 
held  that  the  surplus  must  be  distributed  amongst  the  shareholders 
of  both  classes  in  proportion  to  the  contribution  of  each  share- 
holder towards  the  capital  of  the  company. 

On  appeal  from  that  decision.  Sir  Horace  Davey,  Q.C,  Cozens- 
Hardy,  Q.C.,  and  O.  L.  Clare  appeared  for  the  appellants,  the 
ordinary  shareholders : — 

The  statutory  duty  of  the  liquidator  is  under  section  188  of 
Companies  Act  1862,  to  divide  the  surplus  assets  according  to  the 
members'  rights  and  interests  in  the  company.  This  surplus  being 
profit  he  should  divide  it  according  to  the  rights  in  profits. 

[Fey,  L.J. — You  contend  that  the  "  final  "  profit,  though  not 
expressly  dealt  with  by  the  articles,  should  be  divided  in  the  same 
way  as  the  "  annual  "  profit.  If  so,  why  must  you  not  out  of 
surplus  first  set  aside  a  sufficient  sum  to  bring  to  the  preference 
shareholders  5  per  cent,  for  ever  ?] 

In  Watney  v.  Wells  («),  the  case  of  a  partnership,  the  surplus  was 
divided  equally  between  the  two  partners  because  the  partners  were 
entitled  in  equal  shares  to  the  profits.  In  Robinson  v.  Ashton  (c), 
Jessel,  M.B.,  said  that  the  rise  in  value  of  an  article  is  profit.  The 
surplus  here  is  from  a  rise  in  value  of  the  company's  undertaking 
and  is  therefore  profit,  and  profits  after  payment  of  the  6  per  cent, 
(which  the  preference  shareholders  have  received  down  to  the  date 
of  winding-up)  belong  to  the  ordinary  shareholders.  We  have  also 
in  our  favour  the  case  of  Binney  v.  Mutrie  (b). 

(h)  12  App.  Gas.  160.  (d)  56  L.  J.  Ch.  866. 

(c)  L.  R  20  Eq.  26.  (e)  L.  R.  2  Ch.  250. 
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Then  as  to  the  case  of  Somes  v.  Currie  (/).  1888. 

In  KB  Thb 

[Cotton,  L.J. — That  case  does  not  appear  to  assist  either  side,  navigation 
It  depended  on  its  special  circumstances.]  Compant. 

Lindley  on  Partnership  (g)  shows  what  is  the  rule  at  common 
law  in  the  case  of  a  partnership. 

If  we  are  wrong  on  the  first  point,  then  we  ask  that  82.  lOs. 
having  been  the  amount  paid  on  their  shares  by  the  ordinary  share- 
holders and  the  fuU  lOZ.  by  the  preference  shareholders,  a  sum  of 
62.  108.  should  be  called  up  on  each  ordinary  share  so  as  to  place 
them  and  the  preference  shares  on  the  same  footing  and  then  the 
surplus  divided  equally.  The  ordinary  shareholders  would  take  a 
dividend  on  100,000  shares  and  the  preference  shareholders  on 
80,000  shares. 


Rigl^i  Q'C,  H,  Burton  BtLckley,  Q.C.,  and  Smnfen  Eady  for 
the  preference  shareholders  : — 

We  have  a  right  to  a  share  of  the  surplus.  Take  the  case  of  a 
large  brewery  where  the  partners  have  a  right  to  name  successors, 
and  the  senior  partner  has  a  right  to  receive  say  15,000Z.  per 
annxmi.  There  a  perpetuity  would  be  contemplated.  If  the 
brewery  then  were  taken  under  some  compulsory  powers  and  a  large 
sum  obtained  for  it,  could  it  be  said  that  the  senior  partner  having 
received  his  15,000Z.  per  annum,  had  only  a  right  to  his  original 
capital  and  that  the  rest  should  go  to  the  remaining  partners?  The 
case  of  an  ordinary  partnership  for  a  fixed  time  and  the  provisions 
usually  made  for  distribution  of  the  assets  on  its  determination  can 
throw  no  light  on  the  present  case.  The  money  subscribed  on  the 
preference  shares  largely  helped  the  company  to  attain  the  position 
which  enabled  it  to  obtain  1,710,000{.  for  its  undertaking.  We 
must  have  a  right  to  share  in  what  our  money  helped  to  produce. 

[Lopes,  L.J. — ^What  really  produced  the  fructification?    Was  it 

(/)  1  K.  &  J.  605.  [g)  6th  ed.  p.  401. 


6  COMPANY   BEPOBTS. 

1888.       yonr  money  or  the  liability  to  pay  more  money  which  remained 
In  mTthr   tincalled  on  the  ordinary  shares  ?  ] 

Bridowatbr 
Navigation 

Company.        I  submit  the  money  actually  paid. 

As  to  the  proposal  to  pay  6Z.  lO^.  per  share  to  the  preference 
shareholders,  this  is  Yirtually  eqaivalent  to  the  ordinary  share- 
holders insisting  on  paying  up  in  full  on  their  shares.  But  no 
shareholder  in  an  incorporated  company  can  do  this.  He  can  only 
pay  up  in  full  when  and  if  called  upon.  Here  the  full  amount  was 
never  called  up.  There  is  no  ground  for  making  a  call  now.  The 
liquidator  has  made  none  and  indeed  was  not  entitled  to  make  any 
call  on  the  ordinary  shareholders.  These,  therefore,  have  not 
acquired  any  right  to  be  treated  in  any  way  as  fully  paid  share- 
holders. 

(They  relied  on  Sheppard  v.  Scinde  and  Punjaub  Railway  Co.  (A).) 

Sir  H.  Davey,  Q.C.,  in  reply  quoted  Griffith  v.  Paget  (i),  and 
Oakbank  Oil  Company  v.  Crum  (k), 

Napier  Higgins,  Q.C.  and  Sampson,  for  the  liquidators  said 
there  existed  a  third  class  of  shareholders  interested,  who  were  in- 
different to  the  result  of  this  action,  but  they  submitted  that  the 
costs  ought  not  to  come  out  of  the  general  funds. 

May  15th. 
Cotton,  L.J. : 

This  is  an  appeal  from  the  decision  of  Mr.  Justice  North.  He 
decided  as  to  how  a  sum  of  money  constituting  a  surplus  in  a 
winding  up,  after  payment  of  all  creditors  of  a  company,  was  to  be 
disposed  of,  and  the  question  we  have  to  decide  is  how  that  surplus 
should  be  disposed  of.  The  Bridgwater  Navigation  Company  sold 
the  whole  of  its  undertaking  to  the  Manchester  Ship  Canal  Com- 
pany, who  paid  a  very  large  sum  indeed  for  it.  The  Bridgwater 
Canal  Company's  capital  was  divided  into  10/.  shares,  and  there 
were  two  classes  of  these  101.  shares — preference  and  ordinary. 
The  preference  shares  were  fully  paid,  but  only  82.  10a.  had  been 

{h)  56  L.  J.  Ch.  866.  {k)  8  App.  Cas.  66. 

(i)  6  Ch.  D.  511, 
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paid  on  the  ordinary  shares.     After  payment  of  all  claims  against        1888. 
the  company,  a  surplus  remains  for  distribution  among  the  share-    j^^  S^^hb 
holders,  and  the  question  arises  between  the  two  classes  of  them  Bridowatbb 

*  nil         Navigation 

how  they  are  to  share  it.  Mr.  Justice  North  decided  that  they  Comfakt. 
should  share  it  in  proportion  to  the  sums  actually  paid  upon  the 
shares.  The  company  is  being  wound  up  voluntarily  under  the 
Act  of  1862,  and  to  dispose  of  the  case  we  must  refer  to  the  sec- 
tions of  the  Act.  Section  188  deals  with  the  distribution  of  sur- 
plus assets  in  a  voluntary  winding  up.  **  The  liquidators  shall  pay 
the  debts  of  the  company  and  adjust  the  rights  of  the  contributories 
amongst  themselves."  That  is  sub-section  10  of  section  188.  Then 
by  sub-section  1  it  is  enacted  that,  **  The  property  of  the  company 
shall  be  applied  in  satisfaction  of  its  liabilities  pari  passu,  and  sub- 
ject thereto  shall,  unless  it  be  otherwise  provided  by  the  regulations 
of  the  company,  be  distributed  amongst  the  members,  according  to 
their  rights  and  interests  in  the  company  " ;  and  it  seemed  as  if 
the  true  construction  might  be  that  the  surplus  assets,  after  pro- 
viding for  all  the  debts  and  liabilities,  should  be  divided  per  share, 
so  that  each  share  should  have  an  aliquot  proportion — not  with 
reference  to  the  amount  paid-up  on  the  share,  but  each  share  in  the 
company  taking  an  equal  sum.  That,  I  think,  can  hardly  be  the 
meaning  of  the  section,  because  when  one  looks  at  the  provision  as 
to  compulsory  winding  up,  which  is  section  109,  one  finds  that  the 
words  of  that  section  are  these  :  **  The  Court  shall  adjust  the  rights 
of  the  contributories  amongst  themselves,  and  distribute  any  sur- 
plus that  may  remain  amongst  the  parties  entitled  thereto.''  It 
can  hardly  be  that  the  two  clauses  are  contradictory  one  to  the 
other.  One  must  read  them  together,  because  it  is  hardly  possible 
to  suppose  that  when  there  is  a  winding  up  by  the  Court  the  sur- 
plus assets,  if  any,  are  to  be  divided  in  a  different  way  from  what 
they  would  be  divided  if  the  winding  up  was  voluntary.  We  must 
read  them  both  together,  not  attributing  to  the  words  in  section  188 
a  direction  to  divide  the  property  rateably  according  to  share,  but 
saying  that  it  does  not  define  in  any  way  how  it  is  to  be  divided, 
but  leaves  it,  in  the  one  case  to  the  Court,  in  the  other  case  to  the 
voluntary  liquidators,  to  divide  the  surplus  assets  in  accordance 
with  the  rights  of  the  parties  who  are  interested  in  the  company  as 
shareholders. 


8  COMPANY   REPOETS. 

1888.  The  first  contention  urged  by  Sir  Horace  Davey  was  this.    He 

Ik  bbThb   ^^^  ^^  preference  shareholders  conld  not  be  entitled  to  anything 

Bbidowater  beyond  the  amounts  they  had  paid-up  on  their  shares — ^that  all  the 

Navigation        "^  «         ,  .  i  .    j.     xi.  j- 

CoxpAMY.    profits  beyond  5  per  cent,  are  profits  which  went  to  the  ordinary 
shareholders,  as  in  fact  was  the  case  as  regards  profits  arising  year 
by  year  by  the  working  of  the  company.     But,  he  said,  if  that  was 
not  so,  then  all  the  shareholders  were  entitled  to  receive  was  the 
value  of  6  per  cent,  on  their  shares,  and  that  everything  else  went 
to  the  ordinary  shareholders.     Let  us  look  at  the  articles  of  the 
company  under  which  the  preference   shares  were  issued.     The 
original  articles  were  altered  in  1872.     But  under  the  articles  no 
provision  was  made  for  the  case  which  has  happened.     (His  lord- 
ship then  read  Articles  3,  83,  84,  and  85.)     No  preference  then 
was,  under  the  articles,  given  to  the  preferential  shares  in  the  dis- 
tribution of  the  assets.     But  there  is  an  important  provision  in 
Art.  3,  which,  after  setting  out  that  preference  shares  may,  by 
resolution  of  a  general  meeting,  be  created  with  preference  in  the 
right  to  a  dividend,  or  with  priority  in  the  distribution  of  assets, 
proceeds :  '*  But  save  as  specified  in  any  such  resolution,  aU  new 
capital  shall  be  subject  to  the  same  provisions  in  all  respects  as  if 
it  had  been  part  of  the  original  capital  mentioned  in  the  memo- 
randum of  association."   In  1872  a  resolution  was  passed  to  increase 
the  capital  of  the  company,  and  subsequently  a  resolution  was  passed 
for  the  issue  of  30,000  preference  shares  of  102.  each.    That  resolu- 
tion is  in  these  words  :  *'  That  the  balance  of  the  uncreated  capital 
of  the  company,  namely  300,000{.,  be  now  created,  and  that  tliere 
be  issued  30,000  new  shares  of  102.  each,  on  the  following  terms 
and  conditions."     Then  the  terms  are — and  except  as  regulated  by 
these  terms,  the  rights  of  those  who  take  these  shares  were  to  be 
the  same  as  the  holders  of  ordinary  shares  of  the  company — "  The 
new  shares  to  entitle  the  holders  thereof  to  a  dividend  after  the  rate 
of  5  per  cent,  per  annum  upon  the  amount  for  the  time  being  called 
up  thereon,  and  taking  precedence  of  and  priority  over  all  dividends 
and  claims  of  the  holders  of  the  ordinary  shares  of  the  company." 
As  I  have  said,  there  is  nothing  in  reference  to  any  priority  in  the 
winding  up  or  in  the  distribution  of  the  assets  of  the  company.     In 
my  opinion  it  would  be  remarkable,  looking  at  the  articles  and 
resolution,  that  the  preference  shareholders  could  get  nothing  from 
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the  surplus.     In  a  sense  the  surplus  is  certainly  profit,  but  the        1888. 
provision  that  the  preference  shareholders  were  to  have  a  5  per    jj^  ^  t^b 
cent,  preference  out  of  the  profits,  and  that  all  the  rest  of  the  profits  Bbidqwatbr 
were  to  belong  to  the  other  shareholders,  does  not  apply  with  respect     Cohfamt. 
to  this  surplus,  which  is  really  an  augmentation  of  the  value  of  the 
company's  shares.     Then,  to  say  that  the  preference  shareholders 
are  not  entitled  to  such  proportion  as  may  be  right  of  their  aug- 
mented capital,  but  only  to  the  value  of  5  per  cent.,  as  if  the  com- 
pany were  going  on,  would  be  putting  them,  contrary  to  the  terms 
of  the  articles,  in  a  different  position  from  the  other  shareholders. 
Those  two  contentions,  therefore,  cannot  prevail. 

Then  it  was  contended  that  the  62.  10s.  uncalled  on  the  ordinary 
shares  should  be  called  up  and  the  surplus  divided  equally ;  and 
that  the  case  of  Sheppard  v.  Scinde  and  Punjaub  Railway  Co.  (1) 
was  not  in  point  because  it  was  not  a  case  under  the  Act  of  1862, 
but  under  the  company's  special  Act,  whereas  this  is  under  the 
Act  of  1862.  It  is  true  that  where  there  is  any  deficiency  of  assets 
calls  are  made  on  those  members  who  have  not  paid  up  in  full,  and 
if  that  is  not  done  because  it  is  not  necessary  in  the  distribution 
of  the  assets,  where  there  is  no  deficiency,  to  treat  that  as  done 
and  then  to  divide  the  remainder  on  the  footing  I  have  mentioned. 
But  here  there  has  been  no  default  by  the  ordinary  shareholders. 
They  have  never  been  called  upon  to  pay  the  61.  10«.  But  the 
power  as  to  calls  is  only  to  be  exercised  in  the  case  of  a  deficiency 
of  assets,  and  the  cases  as  to  such  calls  throw  no  light  here.  The 
provisions  in  these  articles  only  apply  to  profits.  But  the  articles 
do  show  that  a  dividend  is  to  be  paid  only  on  the  sum  paid-up  on 
the  shares.  What  we  must  now  do  is  to  deal  with  all  the  share- 
holders as  having  equal  rights.  The  articles  provide  that  all 
shareholders  are  to  have  equal  rights  except  where  these  are 
varied  at  the  time  of  making  a  new  issue  of  shares.  The  true 
mode  here  is  to  divide  the  surplus  among  all  the  shareholders  in 
proportion  to  the  amounts  paid-up  on  their  shares.  This  is  in 
accordance  with  what  was  decided  by  Mr.  Justice  North,  Although 
the  case  of  Sheppard  v.  Scinde,  etc.,  Railway  Co.  is  not  directly 
an  authority  here,  still  it  does  throw  some  light  on  this  question. 

If 
{I)  56  L.  J.  CL  866. 
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1888.  ^c  ^^^  pressed  by  the  argument  derived  from  the  proYisions 

In  rbThb   ^s^&lly  made  in  well  drawn  partnership  articles  as  to  distribution 

Bridgwater  of  capital  after  payment  of  debts,  but  we  do  not  think  it  necessary 

GoMPAKT.    to  deal  with  the  passages  contained  in  Lord  Justice  Lindley's 

book    on   Partnership.      When  one  considers  how  contracts   of 

partnership  vary  in  their  provisions,  it  is  impossible  to  lay  down 

any  definite  rule  as  to  division  of  assets  in  such  cases. 

Fry,  L.J. : 

This  case  is  one  of  an  unusual,  and  perhaps,  unique  description. 
This  is  a  voluntary  winding-up,  and  we  have  to  distribute  this 
surplus  according  to  the  members'  rights  and  interests  in  the 
company.  Those  are  the  words  of  section  188.  There  is  an 
apparent  difference  between  those  words  and  the  words  of  section  109 
which  deals  with  distribution  in  a  compulsory  winding-up,  but 
there  is  no  real  discrepancy.  One  section  is  silent  as  to  the 
principle  to  be  applied,  the  other  directs  the  distribution  to  be 
made  according  to  the  rights  and  interests  of  the  members  in  the 
company.     Then  what  are  the  rights  and  interests  of  the  members  ? 

Here  there  are  two  classes  of  shareholders,  the  holders  of 
preference  shares  which  are  fully  paid,  and  the  holders  of  ordinary 
shares  which  are  only  partly  paid-up.  The  new  and  the  old 
articles  make  similar  provisions  with  regard  to  the  creation  of 
preferential  capital.  They  deal  separately  with  the  preferential 
right  to  dividend  and  the  rights  as  to  distribution  of  assets. 
But  save  as  specified  by  the  resolution  creating  it,  all  new  capital 
shall  be  subject  to  the  same  provisions  in  all  respects  as  if  it  had 
been  part  of  the  original  capital.  Therefore  unless  any  difference 
was  established  by  the  resolution  the  preference  capital  is  like  the 
other  capital,  and  both  are  to  be  regulated  by  the  same  provisions. 
The  resolution  as  passed  gave  a  preferential  right  to  dividend, 
but  did  not  touch  the  question  of  assets.  It  follows  that  except 
as  to  the  preferential  dividends  both  classes  of  shares  are  on  the 
same  footing.  In  my  judgment  no  difference  has  been  created 
between  the  two  classes  as  to  rights  and  interests  in  the  assets. 
But  by  Article  86  dividend  is  to  be  paid  on  the  shares  in  proportion 
to  the  amounts  paid-up  thereon.  Therefore,  while  the  original 
liabilities  of  all  the  shareholders  are  equal,  still  if  the  payment 
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np  is  unequal  the  right  to  diYidend  is  also  unequal.     Then  I  go        isss. 
hack  to  the  question,  how  ought  we  to  distribute  this  surplus  fund    j^  ^[^hb 
among  these  shareholders  according  to  their  rights  and  interests  in  BaiDo^^TBa 
the  company  ?     The  shares  are  all  of  one  nominal  amount ;  the     Compast. 
right  to  vote  is  the  same  in  all,  the  right  to  serve  as  directors  is 
equal  in  all,  but  the  right  to  dividend  is  different ;  the  right  to 
dividend  is  according  to  the  amounts  paid-up  thereon.     Which  of 
these  rights,  the  right  to  vote  or  the  right  to  receive  dividends  (for 
it  seems  to  me  to  come  to  that),  is  the  dominant  right  in  respect  of 
the  distribution  of  these  surplus  profits  among  the  members  ? 
I  say  the  right  to  dividend  being  more  like  the  right  to  surplus 
iiian  any  of  the  ordinary  rights  or  interests  of  the  members  in  the 
company  is  that  which  must  determine  among  the  members  their 
right  to  the  distribution  of  the  assets. 

Lopes,  L.J. : 

There  is  no  direct  authority  as  to  the  mode  of  making  a  division 
of  surplus  assets,  probably  because  there  are  seldom  surplus  assets 
in  a  winding  up.  Sheppard^s  CasCy  though  not  a  direct  authority, 
appears  to  involve  the  same  principle  as  that  on  which  the  Court  is 
now  acting.    I  entirely  concur  in  the  judgments  already  delivered. 

Appeal  dismissed  toith  costs.  The  costs  to  be  paid  out  of  the 
fund  of  the  ordinary  shareholders. 

Solicitors :  For  the  ordinary  shareholders,  Ctmliffes  d  Davenport, 

Agents  for  T.  E.  Sampson,  Liverpool. 
For  the  preference  shareholders.  Burgess  dt  Cosens, 

Agents  for  A.  Buckley,  Manchester. 
For  the  liquidator,  Cunliffes  <k  Davenport, 
Agents  for  Lingards,  Manchester. 
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COURT  OP  In  be  BRANKSEA  ISLAND  COMPANY,  Ex  paetb 

*^^^^-  BENTINCK  (No.  1). 

Bbforb 

Fkt,  ii.  j!,  '  W'inding-ti^ — Claim  for  Payments  made  on  behalf  of  the  Com^ny —Interest  on 
LoPBs,  L.J.  Advances  to  the  Company  ^Agreement  to  Set-off  Calls  against  Moneys  due 

1888.  ly  ^^  Company^Sec,  25  of  Companies  Act,  1867 — Entries  in  Company's 

April  \2th.  Books  primd  facie  Evidence  against  Company — Stated  Account. 

Payments  made  on  behalf  of  a  company,  even  with  the  authority  of  the 
board  of  directors,  will  not  be  allowed  in  the  winding-up  of  the  company, 
unless  they  have  been  made  for  purposes  strictly  within  the  objects  for 
which  the  company  was  established. 

Interest  on  advances  to  the  company  can  be  allowed  only  if  there  is  a 
valid  agreement  between  the  company  and  the  lender  for  payment  of 
interest,  and  although  entries  in  the  books  of  the  company  are  primd  facie 
evidence  against  the  company,  still,  if  they  can  be  shown  to  have  been 
made  erroneously  or  improperly,  then  the  evidence  which  they  would 
otherwise  supply,  will  be  rejected. 

A  mere  agreement  with  a  shareholder  to  set  off  the  amount  of  any  calls 
which  might  at  any  time  be  made,  against  debts  owing  to  him  by  the 
company,  will  not  relieve  the  shareholder  from  being  put  on  the  list  of 
contributories  in  respect  of  calls  made  before  the  winding-up  ;  but  if  it 
can  be  shown  that  before  the  winding-up,  accounts  have  been  stated 
between  the  parties  in  which  calls  made  have  been  treated  as  paid  by 
their  having  been  set  off  against  the  company's  debt  to  the  shareholder, 
sec.  26  of  the  Companies  Act,  1867,  has  no  application,  because  such 
stated  accounts  would  support  a  plea,  not  of  accord  and  satisfaction,  but  of 
payment. 


T 


HE  company  was  incorporated  on  the  9th  of  May,  1878, 
under  the  Companies  Acts,  1862  and  1867,  for  the  purpose  of 
carrying  on  the  manafBtcture  of  pottery  ware  and  of  all  articles  of 
terra  cotta  at  the  Branksea  Island  Pottery  in  Dorsetshire.  The 
company  took  possession  of  the  pottery  under  a  lease  granted  to  it 
by  the  Eight  Honourable  G.  A.  F.  Cavendish  Bentinck,  M.P.,  who 
joined  the  board  of  directors  in  July,  1878. 

At  a  board  meeting  on  the  12th  August,  1874,  a  resolution  was 
passed  authorising  the  manager  to  arrange  with  a  clergyman  to 
perform  services  in  a  church  situated  on  the  island  at  a  salary  not 
exceeding  752.  per  annum ;  and  at  a  meeting  on  September  7th  it 
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was  resolved  that  in  addition  to  this  751.  to  the  clergyman,  102.        1888. 
per  annum  should  be  paid  to  a  schoolmistress.     Payments  similar       jn  bb 
to  these  had  been  made  by  the  previous  tenants  of  the  pottery,   j^^^'^ 
After  the  date  of  these  resolutions  Bentinck  out  of  his  own  pocket     Ex  pabtb 
made  payments  on  account  of  those  salaries,  and  these  payments      (No.  i). 
were  entered  in  the  books  of  the  company. 

Bentinck  at  various  times  made  advances  to  the  company,  which 
also  became  indebted  to  him  for  arrears  of  rent  of  the  pottery.  At 
a  board  meeting  on  the  4th  of  March,  1878,  it  was  resolved  that 
interest  at  the  rate  of  5  per  cent,  per  annum  on  arrears  of  rent 
then  due  should  be  paid  to  Bentinck,  and  at  a  meeting  on 
November  19,  1878,  it  was  resolved  to  pay  interest  on  arrears,  and 
on  any  advances  then  made  or  which  Bentinck  might  subsequently 
make  to  the  company.  At  both  these  meetings,  only  one  director, 
besides  Bentinck  himself,  was  present ;  and  the  company's  articles 
of  association,  article  105,  provided  that  '^  .  .  no  director  shall 
vote  in  respect  of  any  contract,  operation,  undertaking  or  business 
in  which  he  is  directly  or  indirectly  interested,"  and  the  quorum  of 
directors  necessary  for  a  board  meeting  was  two.  Article  120 
provided  that  ''AU  acts  done  by  a  board  or  committee  or  any 
person  acting  as  a  director  shall,  notwithstanding  it  shall  be  after- 
wards discovered  that  there  was  some  defect  in  the  appointment  of 
any  member  of  the  board  or  committee  or  any  person  acting  as 
aforesaid,  or  that  such  person  was  disqualified,  be  as  valid  as  if 
such  defect  or  disqualification  had  not  existed." 

The  company  being  largely  indebted  to  Bentinck,  an  arrange- 
ment was  come  to  between  them  that  the  amount  of  any  call  which 
might  be  made  on  shares  held  by  Bentinck  should  be  taken  as  paid 
by  him  by  debiting  him  with  the  amount  in  reduction  of  the 
company's  debt  to  him.  A  call  was  made  on  the  27th  of  May, 
1880,  which,  on  the  shares  held  by  Bentinck,  amounted  to  1,500Z., 
and  in  the  books  of  the  company  this  amount  was  written  off  the 
amount  of  the  company's  debt  to  him.  The  amount  of  a  second 
call  made  in  June,  1882,  was  not  noticed  in  the  company's  books 
in  their  account  with  him,  but  the  amount  of  a  third  call  in 
October,  1886,  was  in  those  books  placed  against  the  company's 
debt,  which  was  treated  as  further  reduced  by  the  amount.  From 
June,  1877,  till  November,  1882,  S.  A.  Wattleworth  was  private 
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1888.       accountant  to  Bentinck,  and  he  receiyed  at  varions  times  from  the 

IiTbb       secretary  and  the  manager  of  the  company  statements  showing  how 

Branksba    the  accounts  stood  as  between  the  company  and  Bentinck,  and  in 

Island  Co.,  r     ^ 

£x  PA&TB  consequence  he  made  an  entry  in  Bentinck's  priyate  ledger  credit- 
(No.  1).  i^g  ^^6  company  with  payment  of  1,5001.  of  its  debt  to  Bentinck, 
this  being  the  amount  of  the  first  call. 

The  company  got  into  difficulties,  and  a  resolution  was  passed 
on  the  17th  of  Noyember,  1883,  to  wind  up  yoluntarily,  and  this 
was  immediately  followed  by  a  superyision  order.  F.  H.  Gridland 
was  appointed  liquidator,  and  Bentinck  claimed  to  proye  for  18,6722., 
which  he  subsequently  reduced  to  17,092Z.  15«.  lid.  The  liqui- 
dator refused  to  admit  certain  items  in  this  claim,  and  in  particular 
he  objected  to  Bentinck  (1)  debiting  the  company  with  the  sum 
of  8781.,  being  payments  made  by  him  on  behalf  of  the  company 
in  respect  of  the  salaries  to  the  clergyman  and  schoolmistress ; 
(2)  debiting  the  company  with  interest  on  loans  made  to  it  by  him ; 
(8)  crediting  himself  with  payment  of  the  amounts  of  the  three 
calls  in  pursuance  of  the  agreement  to  set  off. 

Bentinck' 8  claim  against  the  company  was  heard  in  Court,  and 
on  the  5th  of  April,  1887,  in  the  course  of  his  judgment, 

Mr.  Justice  Eay  said  : 

''....  It  seems  that  Mr.  Bentinck  out  of  his  own  pocket  made 
payments  to  some  clergyman  and  schoolmistress,  and  he  now  seeks 
to  haye  those  payments  allowed  to  him.  But  the  answer  is  this.  It 
was  no  part  of  the  business  of  this  company  to  keep  a  clergyman 
and  schoolmistress.  When  the  company  comes  to  be  wound  up, 
how  can  you  possibly  claim  this  payment  against  the  company? 
If  they  had  been  payments  made  for  carrying  on  the  business  of 
the  company  that  would  be  one  thing,  but  these  are  payments 
made  by  a  director  who  must  be  taken  to  know  what  the  business 
of  the  company  was.  There  was  no  more  right  to  pay  for  the 
keeping  of  a  clergyman  or  schoolmistress  upon  the  estate — 
though  it  would  be  a  yery  good  thing  for  the  workmen — than  to 
pay  for  the  building  of  a  theatre  for  the  delectation  of  the  people 
working  on  Branksea  Island. 

'^  Then  the  next  question  was  one  concerning  the  interest  to  be 
allowed  to  Mr.  Bentinck  upon  adyances  which  he  had  made.     As 
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to  that,  there  are  two  resolntions ;  one  of  the  4th  of  March,  1878,        igss. 
which  is  this,  '  That  interest   after  the  rate  of  5  per  cent,  per       j^^ 
annum  be  paid  to  the  Bt.  Hon.  G.  A,  C.  Bentinck  on  the  arrears    Brankbba 
of  rent  now  due  to  him,  (Signed)  0,A.F.  C.  Bentinck,  Chairman; '     Ex  pasts' 
and  I  see  the  only  persons  present  were  the  Et.  Hon.  G.  A.  F.  C.      (No™)^ 
Bentinck  and  Sir  Henry  Drummond  Wolff.     That  was  simply  not 
competent.     Mr.  Bentinck  could  not  vote,  and  without  his  vote 
there    was  not   a  quorum.      The  next   resolution    is  the   19th 
November,  1878:    'That  the  interest  payable  to  the  Bt.  Hon. 
G.  A.  C.  Bentinck  upon  his  loan  to  the  company  and  also  upon 
his  subsequent  advances  and  arrears  of  rent  be  calculated  at  1  per 
cent,  per  annum  over  the  Bank  of  England  rate  when  the  Bank  of 
England  rate  is  at  6  per  cent.,  and  at  5  per  cent,  when  the  Bank  of 
England  rate  is  below  5  per  cent.'     As  to  that,  it  is  not  signed, 
but  the  persons  present  were  Mr.  Bentinck  himself  and  W.  G.  C. 
Bentinck,  who,  I  suppose,  is  a  son,  and  no  other  director.     There 
again  it  was  not  competent  for  the  board  to  pass  such  a  resolution, 
because  Mr.  Bentinck  was  interested  in  it,  and  I  suppose  that  is 
the  reason  it  was  not  signed.     Therefore,  there  is  an  end  of  that 
point. 

''  Well,  then,  the  next  and  most  material  of  all  is  the  claim  of 
set-off.  Now  the  law  as  to  that  is  quite  plain.  This  company  is 
in  liquidation,  and  any  agreement  for  set-off,  whether  made  before 
or  after  the  liquidation,  of  calls  against  a  debt  due  from  the  com- 
pany would  not  be  permitted.  The  law  has  been  quite  settled  by 
Black's  Case  (m),  and  a  subsequent  case  which  I  think  is  called 
Whitehovse's  Case  (n),  where  it  is  stated  distinctly  that  such  an  agree- 
ment whether  made  before  or  after  the  winding-up  is  an  agreement 
which  is  invalid  because  it  is  against  the  policy  of  the  Winding-up 
Act,  which  is  that  all  creditors  shall  be  paid  poH  passu,  whereas 
if  an  agreement  for  set-off  were  allowed  it  would  be  giving  one 
particular  creditor  an  advantage.  It  is  said :  '  True,  that  is  the 
law,  no  doubt,  but  here  there  was  not  merely  an  agreement  but  an 
actual  settlement.'  If  there  had  been  an  actual  settlement  so  that 
the  debt  was  discharged,  that  would  not  come  within  the  meaning 
of  these  decisions,  or  within  the  policy  of  the  rules.    I  mean,  for 

(m)  L.  R.  8  Ch.  254.  (w)  9  Ch.  D.  595. 
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1888.       example,  suppose  the  directors  had  summoned  a  creditor  to  the 

IiTm      hoard,  and  said  to  him,  '  Now,  you  owe  us  1,500Z.  for  calls,  and 

Branxsba    ^e  owe  you  a  deht  of  2,000Z.,  let  us  write  off  so  much  of  our  debt 

Island  Co.,  "^ 

Ex  PARTB  by  discharging  the  call  for  1,500{.,'  and  they  had  proceeded  to  do 
(No.  1).  ^^  ^^^  given  a  receipt,  it  would  have  been  just  as  though  the 
money  had  been  handed  across  the  table  and  handed  back  in  pay- 
ment. I  must  look  for  something  definite  in  the  shape  of  payment, 
particularly  in  this  case,  where  Mr.  Bentinck  took  so  very  large  an 
interest  in  the  company  itself,  and  was  frequently  in  the  position  of 
chairman.  I  must  look  yery  particularly  at  what  kind  of  eyidence 
he  has  got.  The  only  eyidence  adduced  on  the  former  occasion 
was  the  books  of  the  company.  But  although  by  an  Act  of  Parlia- 
ment the  books  are  made  eyidence  between  a  contributory  and  the 
company,  the  books  of  the  company  are  nowhere  made  eyidence 
between  a  creditor  and  the  company,  and  for  a  creditor  to  come  to 
the  company  and  say,  '  You  have  actually  set-off  my  caU  against  a 
debt  which  you  owe  to  me  because  I  find  them  entered  in  a 
running  account  in  your  books,'  in  my  opinion  will  not  do.  Take 
the  caj^e  of  an  ordinary  tradesman's  debt.  How  could  a  creditor 
say  to  an  ordinary  tradesman,  '  You  haye  made  that  set-off  because 
you  kept  the  account  in  your  own  books  in  a  certain  way.*  The 
books  are  not  eyidence.  After  the  man's  death,  the  books  are 
eyidence  of  entries  against  his  interest,  but  during  his  Ufe  they  are 
not  eyidence.  I  must  apply  the  ordinary  rules  of  eyidence  in  this 
case,  and  I  am  not  aware  of  any  authority  for  saying  that  the 
creditor  can  come  and  say  '  Because  I  find  that  entry  in  the  books 
of  the  company,  therefore  I  shall  treat  that  as  though  it  were  a 
stated  account  between  me  and  the  company,  and  although  I  may 
haye  neyer  seen  it,  still  I  say  that  is  equivalent  to  an  actual  settle- 
ment.' I  am  not  aware  of  any  such  authority.  I  allowed  the  case 
to  stand  over,  to  see  if  any  better  evidence  could  be  given.  The 
evidence  is  now  furnished  in  this  shape.  It  is  said  that  someone 
or  other  on  behalf  of  the  company  made  from  time  to  time  state- 
ments of  the  account  between  Mr.  Bentinck  and  the  company,  and 
handed  those  statements  either  to  Mr.  Bentinck  or  to  his  private 
secretary,  who  makes  an  affidavit  and  says,  'From  some  statements 
of  this  kind  I  made  out  an  account  in  Mr.  Bentinck* s  private  books, 
and  here  it  is,'  and  he  asks  the  Court  to  infer  that  those  state- 
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ments  were  practically  identical  with  that  private  account  so  made  issB. 
out.  I  do  not  think  that  evidence  will  do.  It  does  not  seem  to  iJTkb 
me  to  be  suflScient.     In  order  to  make  out  actual  payment  there    Branksba 

^  ''  Island  Co., 

must  be  something  like  a  statement  of  account  formally  rendered  £x  parte 
by  the  company  to  the  creditor,  and  accepted  by  the  creditor  as  a  (No.  i). 
statement  of  the  account  between  them.  I  should  expect  some- 
thing at  least  to  be  signed.  It  ought  to  be  a  signed  statement 
saying,  '  We  admit  this  as  the  statement.'  How  can  I  possibly  say 
that  here  there  was  anything  equivalent  to  that,  or  anything  in  this 
entry  in  Mr.  Bentinck's  book  which  he  is  not  at  perfect  liberty  to 
dispute  if  he  thinks  fit.  How  can  the  company  then  be  bound  ? 
The  company  may  dispute  any  item  in  the  account  they  please. 
There  has  been  nothing  like  a  stated  or  settled  account  between 
Mr.  Bentinck  and  the  company,  even  on  this  additional  evidence  as 
to  the  1,5002.  With  regard  to  the  other  two  calls  in  question, 
there  really  is  nothing  about  them,  because  the  one  of  June,  1882, 
is  not  entered  in  the  company's  books,  and  the  other  of  October, 
1886,  is  entered  in  the  company's  books,  but  as  to  that  there  is  no 
evidence  of  anything  like  a  stated  account.  Accordingly  I  am 
compelled  to  say  that  I  cannot  possibly  allow  the  claim  as  to 
set-ofif." 

From  this  decision  Bentinck  appealed,  and  the  appeal  was  heard 
on  the  12th  of  April,  1888. 

Marten,  Q.C,  and  C  A.  Russell  for  the  appellant: — 

As  to  that  part  of  the  order  of  Mr.  Justice  Kay  which  disallowed 
BentincVs  claim  to  be  credited  with  moneys  paid  by  him  to  the 
clergyman  and  schoolmistress,  we  submit  that  there  was  power  in 
the  board  to  direct  such  payments  to  be  made  on  behalf  of  the 
company.  The  previous  tenant  of  the  pottery  had  made  similar 
payments,  and  the  board  authorised  these  payments  by  resolutions 
duly  passed.  They  were  for  the  benefit  of  the  company.  It  was 
to  the  company's  interest  to  keep  the  pottery's  workpeople  (con- 
sisting of  members  of  about  25  families)  on  the  island.  By 
providing  these  spiritual  and  educational  advantages,  the  company 
secured  a  better  class  of  workmen.  Moreover,  the  accounts  which 
contained  these  items  were  submitted  to  the  company  at  the  annual 
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1888.       general  meetings,  and  the  acccmnta  as  sabmitted  were  approred  by 
l'*'^       the  company.     Bentinck*$  chum  is  for  money  paid  to  the  ose  of 
BftAfrKMA    the  company  on  the  request  of  the  company  as  shown  by  the 
R%  PAKTB '  resolutions  of  the  board  authorising  the  payments. 

As  to  BentincK$  claim  to  interest  on  advances,  this  was  autho- 
rised by  resolutions  of  the  board,  and  though  only  one  other 
director  was  present  at  the  meetings  where  the  resolutions  were 
passed,  still  we  must  not  forget  Clause  120  of  the  Articles.  And 
again,  the  accounts  as  made  up  in  the  company's  hooka  charged 
interest,  and  the  inference  may  be  drawn  from  that  of  the  company 
having  agreed,  by  its  approyal  of  the  accounts,  to  the  payment  of 
interest. 

Then  as  to  the  set-off  of  Bentinck*$  claims  against  the  calls,  and 
the  order  directing  him  to  pay  the  calls,  and  leaving  him  therefore 
to  prove  for  the  amount  of  his  debt  against  the  company.  At  the 
date  of  the  making  of  the  calls  Bentinck  was  a  large  creditor  of 
the  company,  and  the  agreement  to  set-off  which  had  been  come  to 
between  them  was  perfectly  valid.  Mr.  Justice  Kay  considered 
there  was  no  evidence  of  a  stated  account  between  them,  and  he 
refused  to  allow  entries  in  the  company's  books  to  be  taken  as 
evidence  against  the  company.  But  the  evidence  shows  that  as 
to  the  first  call,  an  account  was  actually  made  up  and  sent  on  behalf 
of  the  company  to  8.  A.  Wattleworth,  who  as  private  accountant 
of  Bentinck  accepted  it  on  his  behalf  as  correct.  It  is  true  that  as 
regards  the  second  call  we  cannot  show  from  the  company's  books 
any  account  actually  stated. 

[Fry,  L.J. :  The  evidence  goes  further,  and  shows  that  nothing 
was  taken  by  Mr.  Bentinck  as  having  been  received  by  him  unless 
it  was  entered  in  his  private  ledger,  and  in  this  ledger,  as  kept  by 
Mr.  Wattleworth,  the  amount  of  the  second  call  is  not  credited  to 
the  company  in  reduction  of  its  debt  to  Mr.  Bentinck.] 

Still,  Bentinck^a  uncontradicted  affidavit  says  there  was  an 
agreement  according  to  which  it  was  understood  that  the  calls 
were  to  be  set-off  against  the  debt,  and  surely  if  Bentinck  had 
brought  an  action  against  the  company  the  latter  could  have 
pleaded  payment  to  him  to  the  extent  of  the  call,  and  the  agree- 
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inent  would  have  bound  both  parties  as  having  efifectually  amounted  1888. 
to  a  settlement.  As  to  the  third  call,  the  company's  books  show  i^Tkb 
that  it  was  written  off  in  those  books  from  the  sum  of  the  com-    Brakkbba 

Island  Co., 

pany*s  debt  to  Bentinck,     We  ask  for  an  expression  of  the  Court's    Ex  pabtb 

.  Bbntinck 

opinion  that  the  entries  in  the  books  of  the  company  are  primd      qj^q^  i). 
facie  evidence  against  the  company,  and  stand  in  favour  of  Bentinck 
until  impeached  and  shown  to  be  wrong. 

Ince,  Q.C.,  and  Whiteway^  contra: — 

[Cotton,  L.J. :  We  need  not  trouble  you  as  to  the  payments 
to  the  clergyman  and  schoolmistress,  nor  on  the  question  of  interest 
on  advances.] 

Then,  as  to  the  first  call,  we  find  from  BentincWs  own  affidavit, 
what  the  agreement  with  the  company  amounted  to,  and  it  was  not 
competent  to  the  parties  to  make  such  an  agreement,  as  it  is 
against  the  policy  of  sect.  25  of  the  Companies  Act,  1867.  Lord 
Justice  MeUisk  in  his  judgment  in  Spargo^a  case  (o),  said: 
'*....  if  the  circumstances  relied  on  would  in  an  action  for  the 
money  due  upon  shares  be  evidence  only  in  support  of  a  plea  of 
accord  and  satisfaction,  this  section  would  prevent  their  being  a 
good  defence."  Bentinck  says  the  agreement  to  set-off  was  come 
to  before  any  calls  were  actually  made,  but  a  general  agreement  to 
write  off  will  not  do.  The  agreement  must  be  come  to  when  there 
are  debts  due  on  both  sides. 

[Cotton,  L.J. :  It  may  be  that  agreement  alone  is  not  enough, 
but  here,  besides  an  agreement,  there  is  the  act  of  settlement  by 
writing  off  in  the  books  of  the  parties.] 

Then  we  rely  on  Black's  case  (p),  and  In  re  Whitehouse 
d  Co.  (g). 

[Cotton,  L.J. :  But  in  BlacVs  case  there  was  no  settlement 
besides  the  agreement  to  set-off,  and  in  this  case,  even  supposing 

(o)  L.  R.  8  CL  414,  {q)  9  Ch.  Div.  695. 

(jp)  L.  R.  8  Ch.  254. 
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1888.       the  agreement  to  be  void,  why  is  the  actual  settlement  in  the 

IiTu       books  to  be  treated  as  void  ?] 

Bramkbsa 
Ulavd  Co., 
Ex  PAKTB        We  submit  there  was  no  actual  settlement.     The  agreement 

{So,  1).  only  amounted  to  an  agreement  for  an  accord  and  satis&ction,  and 
this,  sect.  25  of  the  Act  of  1867  preyents.  To  make  a  settlement, 
there  must  be  some  sort  of  meeting  between  the  parties  when  the 
debts  have  actually  become  due  for  the  purpose  of  their  agreeing 
to  settle  by  writing  off  in  the  books.  As  to  the  second  call,  the 
company  in  its  books  did  not  do  anything  in  furtherance  of  the 
agreement,  and  in  addition  to  this  there  was  no  meeting  between 
the  parties.  As  to  the  third  call  there  is  nothing  to  show  that  the 
writing  off  by  the  company  in  its  books  was  ever  communicated  to 
Bentinck,  and  the  set-off  was  really  only  made  after  the  presenta- 
tion of  the  petition  for  winding-up,  and  would  constitute  a  fraudu- 
lent preference.     (Counsel  also  referred  to  BarneWs  case  (r)). 

Cotton,  L.J. : 

This  is  an  appeal  by  Mr.  Bentinck  against  an  order  made  by 
Mr.  Justice  Kay,  Mr.  Bentinck  had  a  large  number  of  shares  in 
the  Branksea  Island  Company,  of  which  he  was  one  of  the  directors. 
He  alleges  that  he  paid  on  behalf  of  the  company  certain  sums  to 
the  clergyman  and  schoolmistress  on  Branksea  Island,  and  he 
claims  to  be  allowed  those  sums.  Now,  he  did,  in  fact,  pay  those 
sums,  and  with  the  authority  of  the  board  of  directors.  But  the 
company  was  a  trading  company,  and  the  question  arises,  was  it 
within  the  powers  of  those  directors  to  authorise  such  payments  ? 
It  was  no  doubt  very  praiseworthy  to  provide  for  the  education  of 
the  children  of  their  workmen,  and  for  the  spiritual  education  of  the 
workmen  who  were  on  the  island,  but  it  has  not  been  shown  that  it 
was  necessary  to  make  this  provision  in  order  to  obtain  workmen, 
and  therefore  in  my  opinion  such  provision  was  not  within  the 
objects  of  the  company,  and  the  directors  had  no  power  to 
authorise  the  payments. 

Then  we  have  to  consider  Mr.  Bentinck's  claim  for  interest. 
Can  it  be  allowed  ?    A  claim  for  interest  cannot  be  allowed  unless 

(0  L.  R.  19  Eq.  449. 
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he  can  show  an  agreement  on  behalf  of  the  company  that  he        1888. 
should  be   allowed  interest.     If  we  had  only  the  entries  in  the       i^Tkb 
books  of  the  company  there  might  be  evidence  of  an  agreement    Beanksea 
by  the   company  to  pay  interest  to  Mr.   Bentinck  in   the   way    Ex  parte' 
he  has  charged  it,  because,  in   my  opinion,   the  entries  in  the      (No"i)^ 
books  of  the  company  are   evidence  against  the  company  as  an 
admission  by  them  of  that  to  which  the  entries  refer.     It  is  true 
the  matter  does  not  come  within  section  154  of  the  Act  of  1862, 
but  that  section  merely  makes  the  books  of  the  company  in  the 
winding  up  primd  fade  evidence  as   between  the  contributpries 
and  the  company.     Except  for  that  provision  the  books  of  the 
company  would  not  be  evidence  as  regards  the  contributories,  but 
books  kept  by  a  company  as  well  as  books  kept  by  a  man  are 
primd  facie  evidence  against  them  of  the  entries  made  by  them,  or 
under  their  direction.     This  evidence  may  be  impeached,  but  till 
they  are  shown  to  be  wrong,  the  entries  in  the  books  are  evidence 
as  against  the  company,  and  in  that  respect  I  differ  from  Mr. 
Justice  Kay,    But  in  this  case  we  have  evidence  showing  how  those 
entries  came  to  be  made.     They  were  made  in  accordance  with 
resolutions  passed  at  two  meetings  of  directors,  and  we  must  see 
>hether    those    resolutions    were    good    resolutions — resolutions 
which  could  be  properly  taken  as  binding  the  company  to  pay 
interest  in  accordance  with  them.     At  the  meetings  where  these 
resolutions  were  passed,  Mr.  Bentinck  and  another  were  the  only 
directors  present,  and  there  is  an  article  which  provides  that  no 
director  shall  vote  on  a  matter  in  which  he  is  interested,  besides 
which  two  directors  are  necessary  to  form  a  quorum.     But  it  is 
suggested  that  we  ought  to  consider  the  article  which  provides  that 
no  informality  in  the  constitution  of  a  board  shall  prevent  the  acts 
of  the  board  being  valid  and  effectual.     But  this  only  means  that 
when  a  defect  is  afterwards  discovered,  then  that  discovery  shall 
not  invalidate  the  acts  of  the  board.    But  when  Mr.  Bentinck 
attended  those  two  board  meetings  he  necessarily  knew  of  his 
aaving  an  interest  in  the  question  of  interest.     In  my  opinion  we 
cannot  consider  those  resolutions  as  binding  on  the  company,  and 
it  is  to  those  resolutions  that  the  entries  in  the  books  must  be 
referred,  and  these  cannot  therefore  be  considered  as  entries  of 
an  independent  agreement. 
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1888.  Then  as  regards  the  calls.     Mr.  Bentinck  never  paid  the  calls 

Inui      ^^  ^^  shares.    What  was  done  was  this.    The  amonnt  of  those 

BuANKSBA    calls  was  entered  in  the  books  of  the  company  in  the  account  which 

Island  Co., 

£x  PABTB  the  company  kept  with  him.  That  of  coarse  wonld  not  do.  Bat 
(nIT.^iIT  ^^  there  not  something  which  was  eqaiyalent  to  payment  by  him 
of  these  calls  ?  I  think  there  was.  From  time  to  time  copies  of 
the  accounts  in  the  books  of  the  company  were  sent  on  behalf  of 
the  company  to  Mr.  Wattleworth  who  was  acting  on  behalf  of 
Mr.  Bentinck,  and  then  Mr.  Wattleworth  entered  those  accounts  in  a 
book  kept  by  him  for  Mr.  Bentinck.  In  my  opinion  that  was  a 
settlement  of  account.  The  l^SOOZ.,  the  amount  of  the  first  call, 
was  taken  as  being  paid  by  being  treated  as  a  reduction  of  the 
claim  which  Mr.  Bentinck  then  had  against  the  company.  If 
there  had  been  merely  an  agreement  to  set  off,  that  would  not 
have  done,  but  when  there  is  that  which  amounts  to  payment,  and 
in  my  opinion  the  fistcts  as  regards  the  first  call  amount  to  that 
inference,  then  the  shareholder  ought  to  be  allowed  that  which  he 
claims,  namely,  to  have  paid  this  1,500Z.  by  striking  off  so  much 
of  his  claim  as  against  the  company.  Both  the  claims  were  due  at 
the  time  when  the  account  was  settled,  and  both  were  paid  in 
cash. 

As  to  the  third  call  Mr.  Bentinck  does  not  show  that  any  account 
was  rendered  to  his  accountant  as  regards  it,  and  as  to  the  second 
call  it  was  not  even  entered  in  the  company's  books  in  the  account 
between  the  company  and  Mr.  Bentinck. 

In  my  opinion,  therefore,  as  regards  the  first  call,  the  1,500Z., 
Mr.  Bentinck  must  succeed,  and  as  regards  that  point  I  think  the 
decision  of  Mr.  Justice  Kay  was  wrong,  but  in  other  respects  I 
think  it  was  right. 

As  to  costs,  the  proper  course  is  that  there  should  be  no  costs 
of  the  appeal     The  liquidator  wiU  have  his  costs  in  the  winding  up. 

Fey,  L.J. : 

I  am  entirely  of  the  same  opinion  on  all  points,  and  I  will  only 
add  one  word  on  the  point  on  which  we  differ  from  Mr.  Justice 
Kay.  It  does  appear  to  me  that  the  settlement  of  account  is  made 
out  quite  independently  of  the  alleged,  and  I  dare  say  truly  alleged, 
bargain  for  a  set  off.     In  this  case  there  were  two  persons  who 
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represented  respectively  the  company  and  Mr.  Bentinck.  The  isss. 
accounts  were  communicated  by  the  one  to  the  other,  and  they  were  i^Teb 
accepted  by  Mr.  Bentinck's  agent  and  entered  in  his  books,  and  in     Bkanksba 

_  Island  Co., 

that  way  the  company  treated  the  1,500Z.  as  having  been  paid  by    £x  pa&tb 
Mr.  Bentinck  to  them  and  repaid  by  them  to  Mr.  Bentinck.    I      ^^^ 
think,  therefore,  there  is  that  which  sustains  the  plea,   not  of 
accord  and  satisfaction,  but  a  plea  of  payment  at  common  law. 

Lopes,  L.J. : 

I  agree  on  all  points,  and  only  desire  to  say  that  I  am  clearly 
of  opinion  that  the  entries  in  the  books  of  the  company  are 
evidence  against  the  company  in  respect  of  the  matters  to  which 
those  entries  relate,  in  the  same  way  as  the  books  kept  by  a 
tradesman  are.  Although  they  are  not  admissible  in  evidence  in 
his  favour  they  are  clearly  admissible  as  evidence  against  him. 

Fry,  L.J. : 

I  entirely  agree  with  that  view  as  to  the  entries  being  evidence. 

Solicitors  :  Cunliffes  and  Davenport, 
W.  H.  Herbert. 


In  re  BEANKSEA  ISLAND  COMPANY,  Ex  parte  BENTINCK  court  op 

/-..▼      «v  APPEAL. 

(No.  2).  ^ 

^            ^  Bbfobb 

Cotton,  L.J., 

Winding  up — Approval  of  Board  necessary  to  a  Transfer  of  Shares — Proof  of  ^^y,  L.  J., 

same  having  hem  given — Trustee  of  Shares  of  the  Company,  purchased  on  its  i^^og 

behalf,  placed  on  List  of  Contribuiories,  .^^ 

Where  a  company's  articles  of  association  provided  that  "no  share  ^ 
shall  be  transferred  without  the  approval  of  the  board/'  it  is  not  necessary 
to  show  a  direct  approval  by  the  Board,  but  such  approval  may  be  inferred 
from  the  way  the  shares  have  been  dealt  with  in  the  company's  books. 


T 


HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  Kay. 
Petts  had  been  the  holder  of  200  shares  in  the  Branksea  Island 
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1888.       Company  and  his  name  had  been  entered  in  the  company's  books, 

IiTm       ^^*  ^^  *^®  ^"^^^  ^'  August,  1880,  it  appeared  from  the  share- 

B&ANKSBA    holders*  ledfifer  that  he  ceased  to  be  the  holder  of  these  shares  and 

Island  Co.,  t^     i     xt  -li 

£x  PA&TB    that  they  were  transferred  into  the  name  of  the  ''  Bight  Honourable 

(N™).      Bentinck"    There  was  no  evidence,  except  this  ledger,  of  the 

transfer,  or  of  its  approval  by  the  board,  but  the  shares  were 

admittedly  purchased  on  behalf  of  the  company  and  transferred 

into  the  name  of  Bentinck  but  as  a  trustee  for  the  company. 

Mr.  Justice  Kay  having  ordered  him  to  be  placed  on  the  list  of 
contributories  in  respect  of  these  shares,  Bentinck  appealed. 

Marten f  Q.C.^  and  C.  A,  Russell  for  the  appellant : — 

The  entries  in  the  books  with  respect  to  the  200  shares  are  not 
sufBcient. 

The  articles  of  association  provided  for  the  approval  of  the 
Board  before  any  transfer  of  shares,  and  there  is  no  proof  that 
the  Board  gave  its  approval.  Bentinck  was  never  held  out  to  the 
public  as  a  member  of  the  company  in  respect  of  these  shares. 
Can  an  inchoate  transfer  of  this  kind  be  held  good  ?  These  shares 
were  purchased  for  the  benefit  of  the  company,  but  I  find  a 
difficulty  on  this  point  owing  to  Trevor  v.  Whitworth  («),  which 
has  been  decided  since  this  appeal  was  entered. 

Ince,  Q.C.f  and  Whiteway  for  the  liquidator  were  not  called  upon. 

Cotton,  L.J. : 

In  this  case  the  200  shares  in  question  were  transferred  on  the 
17th  of  August,  1880,  from  Mr.  Petts  (who  up  to  that  time  had 
been  the  holder  of  the  shares  and  was  so  entered  on  the  register 
in  the  shareholders'  ledger)  to  Mr.  Bentinck,  The  question  is,  why 
is  not  that  to  be  effectual  ?  It  is  said  that  Mr.  Bentinck  was  not 
entered  in  respect  of  those  shares  in  the  return  made  to  the 
proper  office.  That  in  my  opinion  is  immaterial.  But  was  it 
accepted  by  the  company?  It  appears  that,  although  in  the 
company's  register  of  members  this  transfer  was  not  properly 
entered,  yet  in  the  shareholders'  ledger  there  is  an  entry,  in 

(s)  L.  E.  12  App.  Cas.  409. 
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Mr.  Pett's  account,  by  transferring  these  shares  from  his  account,        1888. 
and  in  Mr.  Bentinck's  account  by  transferring  these  200  shares  to       iJ^ 
his  account.     That  is  a  complete  acceptance  by  the  company,  so    Branxma 
far  as  it  is  necessary,  of  this  transfer.     It  is  very  true  that  there    Ex  partb 
is  an  article  which  requires  that  no   share   shall  be  transferred      (Xo.  2). 
without  the  approval  of  the  board — that  is  to  say,  that  the  company 
have  this  protection,  that  no  transfer  can  be  forced  upon  them 
unless  the  board  has  approved  of  it.     But  here  in  &ct,  the  transfer 
has  been  made,  and  accepted  by  the  company  and  entered  in  the 
books  of  the  company  as  accepted  by  the  company.     It  is  said,  and 
that  seems  to  be  the  case,  that  it  was  intended  to  buy  these  shares 
for  and  on  behalf  of  the  company.     That  sufficiently  shows  that 
they  did  approve  of  this,  and  even  if  Mr.  Bentinck  was  to  be  a 
trustee  for  the  company  yet  he  was  to  be  put  on  the  list,  and  as  a 
trustee  would  be  liable  to  be  put  on  the  list,  and  any  such  claim 
as  he  can  establish — I  do  not  suggest  that  he  can  establish  any — 
he  must  make  against  his  cestui  que  trusty  to  be  indemnified  as 
regards  any  calls.     In  my  opinion  the  appeal  fails. 

Fey,  L.J.  : 

I  am  authorised  by  Lord  Justice  Lopes  to  express  his  con- 
currence in  the  judgment  which  has  just  been  delivered  by  Lord 
Justice  Cotton^  and  I  desire  to  express  my  own. 

Solicitors  :  Cunliffes  and  Davenport. 
W.  H.  Herbert. 
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HIGH  COURT 

OP  JUSTICE, 

CHANCERY 

DIVISION. 

Bbfobx 
Mr.  Justice 

NOBTH. 

1888. 

ApHl  2Sth 

and 
May  6th, 


In  re  CAEPENTER'S  PATENT  DAVIT  BOAT  LOWERING 
AND  DETACHING  GEAR  COMPANY. 

Winding  up — The  Companies  Act,  1880,  Sec.  7 — Name  of  Company  struck  off 

Register— Petition  to  Restore. 

The  winding  up  began  in  1880,  and  a  call  was  made  in  May,  1883. 
The  registrar  of  joint  stock  companies  sent  notice  to  the  office  of  the 
company  as  required  by  sec  7  of  43  Vict.,  but  by  an  accident  the  notice 
could  not  be  delivered  and  it  was  returned.  In  April,  1887,  he  struck  the 
name  of  the  company  off  the  register.  Nothing  appeared  to  have  been 
done  by  the  company  between  1883  and  1888,  but  on  petition  by  the 
liquidator  to  have  the  name  restored,  and  on  production  of  evidence  that 
some  debts  were  still  unpaid  as  also  some  calls,  the  court  directed  the 
company's  name  to  be  restored  to  the  register. 


T 


HIS  was  a  petition  under  section  7  of  the  Companies  Act, 
1880,  presented  by  the  liquidator  in  the  winding  up,  seeking  to 
have  the  name  of  the  company  restored  to  the  register  of  com* 
panics  from  which  it  had  been  struck  off  by  the  registrar. 

The  company  was  incorporated  in  1879,  and  a  voluntary  winding- 
up  commenced  in  1880,  and  a  liquidator  was  appointed.  In 
December,  1881,  a  general  meeting  of  the  shareholders  was  held, 
and  it  was  adjourned  to  the  early  part  of  1882,  when  a  resolution 
was  passed  appointing  a  new  liquidator  and  removing  the  registered 
offices  of  the  company  to  Great  Winchester  Street  in  the  City  of 
London.  In  May,  1883,  a  call  was  made,  and  in  June^  1888, 
notice  of  the  change  of  offices  and  liquidator  was  given  to  the 
registrar  of  joint  stock  companies.  In  January,  1888,  the  liquidator 
took  out  a  summons  to  enforce  a  call  against  a  contributory,  and  he 
then  discovered  for  the  first  time  that  on  the  19th  of  April,  1887,  the 
name  of  the  company  had  been  struck  off  the  register  of  joint  stock 
companies.  It  was  admitted  that  it  was  struck  off  by  an  accident 
which  arose  in  this  way.  When  the  new  liquidator  had  been 
appointed,  he  removed  the  business  of  the  company  to  the  new 
registered  offices  which  were  also  his  own  private  offices.  The 
registrar  addressed  to  the  new  offices  the  statutory  notices  required 
of  him,  under  section  7  of  the  Companies  Act,  1880,  previous  to 
striking  the  company's  name  off  the  register,  but  the  liquidator 
not  having  had  the  name  of  the  company  painted  or  affixed  on  the 
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outside  of  his  offices,  the  company  could  not  be  found  in  Great        isss. 
Winchester  Street  by  the  post,  and  the  registrar's  notices  were       j^Tre 
returned  to  him  marked  "  gone  away."     Being  unable  to  discover  Carpenter's 
any  traces  of  the  existence  of  the  company  he  struck  the  name  off  Datit  Boat 

.1  .   ,  LowBRiNa 

the  register.  ^u 

Dbtachino 

DecimuB  Sturges  in  support  of  the  petition  : —  ^"^  ^°- 

The  name  was  struck  off  only  by  accident.  The  company  is  still 
going  on.  It  is  not  finally  wound  up.  It  is  true  that  the  greater 
part  of  the  assets  have  been  realised  and  administered,  but  there  is 
a  pending  summons  against  a  contributory  to  enforce  payment 
of  a  call. 

[NoBTH,  J. :  What  evidence  is  there  that  the  company  is  still 
going  on?] 

The  only  evidence  is  the  affidavit  by  the  liquidator  that  the 
petition  is  true,  and  the  petition  states  that  there  is  a  summons 
pending  to  enforce  a  call  of  £76. 

Ingle  Joyce  for  the  registrar  of  joint  stock  companies : — 

Under  the  circumstances  we  do  not  see  anj  reason  to  oppose  the 
restoration  of  the  name  to  the  register. 

North,  J. : 

Nothing  seems  to  have  been  done  by  the  company  during  6  years 

from  May,  1888.     I  do  not  see  that  the  company  is  still  carrying 

on  business,  and  I  must  be  satisfied  that  there  is  some  object  to  be 

.  gained  by  the  restoration  asked  for.     Let  the  petition  stand  over 

for  a  week  for  the  production  of  further  evidence. 

May  5. 

On  the  adjournment  evidence  was  produced  showing  several 
of  the  company's  debts  still  unpaid  and  a  few  calls,  and  his 
lordship  then  directed  the  company's  name  to  be  restored  to  the 
register,  but  left  the  question  of  the  costs  of  the  petition  to  be 
dealt  with  in  chambers  in  the  winding-up. 

Solicitors :  Vincent  d  Vincent. 
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^S?J..°^  In  be  the  ALMADA  &  TIRITO  COMPANY. 

Bbpobb  Ex  parte  T.  C.  ALLEN. 

Cotton,  L.J., 
FnY,  L.J.,      2%e  Companies  Act,  1867,  Sec,  25 — Registered  Contract — Issite  of  Shares  at  a 
j3gg  *  *  Discount — Ultra  Vires, 

MavSth  and  Shares  were  issued  at  a  discoant  under  a  contract  duly  I'egistered 

10^.  according  to  sec.  25  of  the  Companies  Act,  1867. 

Held :  That  the  issue  of  shares  at  a  discount  is  under  any  circumstances 
ultra  vires.  In  re  Ince  Hall  Rolling  Mills  Company  (23  Ch.  D.  545,  n.),  as 
to  issuing  shares  at  a  discount  overruled. 


T: 


HIS  was  an  appeal  from  the  decision  of  Mr.  Justice  Chitty, 

There  was  no  dispute  as  to  the  facts. 

The  company  was  incorporated  on  the  1st  of  April,  1885,  with  a 
capital  of  £210,000  divided  into  £1  shares.  It  was  formed  to 
acquire  the  undertaking  of  a  previous  company,  and  the  whole  of 
the  d£210,000  was  issued  to  the  shareholders  of  the  former  company. 

On  the  6th  of  June,  1887,  a  resolution  (confirmed  at  a  meeting 
on  the  22nd  of  June,  1887>)  was  passed  by  the  shareholders  for  in- 
creasing the  nominal  capital  of  the  company  by  £210,000  by  an 
issue  of  210,000  shares  of  £1  each,  but  such  resolution  provided 
that  these  shares  should  be  issued  with  the  sum  of  18«.  credited  as 
paid-up  on  them,  or  in  other  words  at  a  discount  of  18  shillings  per 
share.  The  market  price  of  the  shares  already  issued  by  the  com- 
pany was  2  shillings. 

On  the  25th  of  June,  1887,  a  circular  was  issued  by  the  directors 
to  the  shareholders  o£fering  the  new  shares  to  them  on  the  terms 
settled  by  the  shareholders'  resolutions. 

This  circular  having  reached  Alien,  he  signed  an  application  for 
200  shares,  and  he  paid  Is.  per  share,  being  6d,  deposit  on  applica- 
tion, and  6d,  as  amount  of  first  call. 

In  December,  1887,  he  received  a  receipt  which,  after  acknow- 
ledging receipt  of  the  shilling  per  share  actually  paid,  purported 
to  be  a  receipt  for  19«.  per  share,  and  to  leave  only  one  shilling 
unpaid. 

On  the  4th  of  January,  1888,  an  agreement  was  executed  by 


COUET   OP   APPEAL.  29 

Morgan  on  behalf  of  the  persons  mentioned  in  the  schedule  to  it       iggg. 
(among  whom  was  the  appellant)  which  recited  the  resolutions  of   j^  ^T^hb 
the  6th  and  22nd  of  June,  1887,  the  circular  of  the  directors  of  the  Almada  and 
26th  of  June,  1887,  the  consequent  applications  for  shares  received    £x  pa&tb 
from  persons  named  in  the  schedule,  and  the  undertaking  that  the 
company  (after  this  agreement  should  have  been  filed  with  the 
registrar  of  joint  stock  companies  in  pursuance  of  sec.  25  of  the 
Companies  Act,  1867,)  would  allot  the  shares  applied  for,  crediting 
each  £1   share  with  18s.   paid  up,  making,  with  the   Is.,  the 
amount  actually  paid  by  the  applicant,  a  total  amount  of  198.  per 
share  paid  up. 

On  the  same  day  this  agreement  was  filed  with  the  registrar  of 
joint  stock  companies,  and  on  the  5th  of  January,  1888,  an  allot- 
ment letter  was  sent  to  the  applicant,  which  also  gave  notice  of  the 
due  registration  of  the  agreement. 

On  the  14th  of  January,  1888,  a  notice  signed  by  20  shareholders 
(among  whom  was  AUen)  was  sent  to  the  company,  in  which  they 
claimed  to  have  their  names  taken  off  the  register  of  the  company 
in  respect  of  such  shares  as  the  company  purported  to  have  allotted 
to  them  at  a  discount  of  18s.,  and  to  have  the  moneys  paid  in 
respect  of  such  shares  returned  to  them,  on  the  ground  that,  in 
consequence  of  the  decision  of  the  Court  of  Appeal  in  the  case  of 
the  Addlestone  Linoleum  Co,,  this  company  had  no  power  to  issue 
shares  in  such  a  way. 

The  company  refused  to  comply  with  this  notice  without  the 
express  direction  of  the  Court. 

In  February,  1888,  on  motion  on  behalf  of  Allen  for  rectification 
of  the  register  by  taking  his  name  off  it,  Mr.  Justice  Chitty  ex- 
pressed his  intention  of  following  his  own  decision  in  the  case  of 
In  re  Ince  Hall  Rolling  Mills  Co.,  and  decided  against  AUen  with  a 
view  to  his  seeking  a  decision  from  the  Court  of  Appeal. 

The  appeal  was  heard  on  the  8th  and  10th  of  May,  1888. 

Buckley,  Q.C.,  and  Orosvenor  Woods  on  behalf  of  Allen  : — 

We  contend  that  Mr.  Justice  Chitty  should  have  allowed  the 
appellant's  claim.     In  the  case  of  the  AddUstone  Linoleum  Co,  (t), 

(0  37  Ch.  D.  191,  204,  205. 
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1888.       Lord  Justice   Cotton  said   ''  .  .   .  even  if  a  contract  to  issue 

In  rb^he   ''^*'®'^  **  *  discount  had  been  registered,  I  doubt  whether  it  would 

Almada  and  have  been  valid."     And  Lord  Justice  Lindley  said,  "  This  con- 

TlRITO  Co.,  .  ,  .  ,  ,. 

Ex  PABTB    tract  either  was  a  contract  to  issue  shares  at  a  discount,  or  to 
LLKN.  jgg^g  fjjjy  pai(j^|ip  gtares.    If  the  first  be  the  true  view,  I  think 

that  the  appellants  were  saddled  with  a  liability  to  pay  in  fall,  a 
liability  from  which  they  could  not  escape,  even  by  a  registered  con- 
tract. The  Act  of  1867  only  regulated  the  mode  of  payment,  it 
prescribed  that  shares  must  be  paid  up  in  cash  unless  a  contract 
providing  for  some  other  mode  of  payment  had  been  registered,  but 
it  contains  no  provision  exempting  shares  from  being  paid  up  in 
full.  I  cannot  agree  with  the  cases.  In  re  Ince  HaU  Rolling  Mills 
Co.,  and  In  re  Plaskynaston  Tube  Co*,  in  which  it  was  held 
that  shares  in  limited  companies  could  be  issued  at  a  discount." 
It  is  true  these  expressions  of  the  Lords  Justices  were  only  dicta, 
for  in  the  AdcUestone  Linoleum  Case  there  was  no  registered  con- 
tract under  section  25  of  the  Companies  Act,  1867,  still  the  Court 
was  clearly  of  opinion  that  companies  had  no  power  even  with  such 
a  registered  contract  to  issue  at  a  discount,  and  disapproval  was 
expressed  as  to  the  cases  of  Ince  HaU  Rolling  Mills  Co.,  and 
Plaskynaston  Tube  Co.  (u). 

[Cotton,  L.J. — In  the  latter,  Mr.  Justice  Chitty  did  not  say  the 
contract  was  valid.] 

No,  all  he  did  was  to  see  that  the  proposed  arrangement  as  to 
reduction  of  capital  did  not  diminish  the  company's  liabilities 
towards  its  shareholders. 

[Fey,  L.J. — But  surely,  in  deciding  that  it  did  not  reduce  the 
liability,  he  assumed  the  validity  of  the  issue  at  a  discount.  In  the 
case  of  the  Ince  Hall  Co.,  the  shares  were  issued  at  a  discount  only 
after  they  had  been  previously  o£fered  without  discount,  and  the 
articles  gave  the  directors  power,  after  non-acceptance  of  their  offer, 
of  disposing  of  the  shares  in  such  manner  as  they  might  think  most 
beneficial,  and  they  then  disposed  of  them  at  a  discount.  But  here 
they  issue  these  shares  from  the  first  at  a  discount.] 

(tt)  23  Ch.  D.  542. 
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In  the  case  of  the  AdcUestone  Linoleum  Co.,  among  the  many       1888. 
cases  discussed  was  Trevor  v.  Whitworth  {x).     This  said  in  effect   j^  ^^^hb 
that  as  by  the  Companies  Act,  1862,  section  8,  the  memorandum  of  Almada  and 
association  of  a  limited  liability  company  is  to  state  the  amount  of    £x  parts 

T    C.   AlXBK. 

the  capital  with  which  the  company  proposes  to  be  registered 
divided  into  shares  of  a  certain  fixed  amount,  and  section  12 
proyides  for  alteration  of  the  memorandum  only  in  certain  particu- 
lars among  which  reduction  of  capital  is  not  included,  the  amount 
fixed  by  the  memorandum  as  receivable  on  the  shares  by  the  com- 
pany cannot  be  varied  by  the  company  giving  back  any  of  that 
amount  by  purchasing  its  own  shares.  The  reasoning  which 
applies  to  a  purchase  of  its  own  shares  applies  equally  to  the  issue 
of  shares  at  a  discount.  How  can  power  be  given  in  the  articles  to 
say  that  on  shares  which  the  memorandum  states  are  £1  shares, 
the  company  shall  receive  only  2«.  Trevor  v.  Whitworth  (x)  says 
the  amount  of  the  shares  is  to  be  a  real  amount.  The  transaction 
here  is  equivalent  to  the  company  giving  back  to  the  shareholders 
18«.  on  every  £1  share. 

Then  as  to  Allen*8  rights.  He  says  to  the  company,  "You 
offered  me  a  contract  you  had  no  power  to  enter  into.  Therefore,  I 
have  a  right  to  rescind  this  contract,  and  to  have  money  paid  under 
it  returned  to  me." 

[Cotton,  L.J. — ^Was  this  a  contract  to  take  fully  paid  shares, 
or  to  take  shares  at  a  discount  at  the  shareholder's  own  risk  ?  ] 

What  the  directors  offered  was  shares  on  which  188.  should  be 
credited  as  paid  up,  and  that  is  all  that  AUen  agreed  to  take.  The 
company  could  not  carry  this  out,  and  therefore  he  has  a  right  to 
have  his  name  taken  off  the  register  of  members. 

Beale,  Q.C,  and  Chadwyck  Healey  for  the  company : — 

In  the  case  of  the  Ince  Hall  Boiling  MiUs  Co.  (^),  the  articles 
gave  the  directors  power  of  issuing  at  a  discount.  Here  the  power 
was  taken  by  special  resolution,  and  it  is  therefore  equally  good. 

The  directors  in  this  case  had  power  to  issue  preference  shares, 

(x)  12  App.  Caa.  409.  (y)  23  Ch.  D.  545  n. 
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1888.  bat  the  shareholders  themselves  decided  that  it  was  preferable  to 
In  bTthb  ^^^^  ^^  issue  of  shares  at  a  discount,  and  therefore  the  directors 
tIrito'^Co''^  had  the  fullest  authority  for  their  offer. 

£x   PARTS 

T.  C    Allbn. 

[Fry,  L.J. — The  company  must  first  alter  the  articles  in  the 
proper  manner,  and  only  when  actually  altered  could  the  company 
pass  any  resolution  authorising  the  issue  at  a  discount,  if  such  an 
issue  could  be  authorised  at  all.  Here  the  resolution  to  alter  the 
memorandum  by  an  increase  of  capital,  and  to  issue  at  a  discount^ 
was  made  at  one  and  the  same  time.] 

We  did  not  think  any  question  would  be  raised  as  to  the  articles 
having  been  properly  altered,  and  the  resolution  properly  passed, 
but  Hippisley's  Case,  in  In  re  Bank  of  Hindustan,  China,  and 
Japan  {z)  is  in  our  favour. 

What  we  have  to  face  is  whether  the  decision  in  the  Ince  Hall 
Case  was  right. 

[Fry,  L.J. — ^What  we  shall  have  to  look  to  is  the  power  as  to 
payment  given  by  section  25  of  the  Act  of  1867.] 

Under  that  section  there  must  be  a  contract,  and  that  imports  a 
consideration.  The  consideration  for  the  contract  here  is  this. 
The  company  was  much  in  want  of  money,  and  the  directors  by 
their  offer  practically  said  :  We  have  assets  of  a  certain  nature  and 
of  a  certain  amount.  If  you  give  us  two  shillings  in  cash  we  shall 
put  you  into  the  same  position  as  regards  those  assets  as  we  are  in 
ourselves. 

It  is  admitted  that  property  can  be  taken  in  exchange  for  shares 
under  a  registered  contract,  and  it  can  make  no  difference  whether 
shares  are  issued  in  exchange  for  property  which  does  not  happen 
to  be  of  as  great  value  as  the  nominal  amount  of  the  shares,  or  if 
you  issue  shares  in  exchange  for  money  of  less  amount  than  the 
nominal  amount  of  the  shares.  Trevor  v.  Whitworth  (a)  is  distin- 
guishable. In  the  case  of  a  purchase  of  its  own  shares,  the  com- 
pany parts  with  money.    But  issuing  shares  at  a  discount  is  only 

(e)  9  Ch.  App.  1.  (a)  12  App.  Cas.  409. 
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doing  something  equal  to  giving  Bhares  in  exchange  for  too  little        1888. 
property.  I^  ;;7^„ 

Alm^da  and 
TiRiTO  Co., 

[Cotton,  L.J. — Why  is  this  not  a  giving  back  of  18«.  per  share?]    Ex  pa&tb 

T.  G.  Allin. 

Because  the  company  never  had  the  188.,  and  could  not  get  it. 
This  discount  transaction  was  not  a  transaction  to  give  back  IB^. 
out  of  11.  subscribed.  The  agreement  here  was  quite  different. 
It  was  only  to  pay  28.  Trevor  v.  Whitworth  only  decides  that  the 
memorandum  is  a  safeguard  that  a  company  shall  deal  properly 
with  what  is  placed  in  its  hands,  and  not  give  back  capital  placed 
in  its  hands. 


[Cotton,  L.J. — What  do  you  say  the  capital  of  the  company  was 
increased  by  under  this  resolution  ?] 

The  nominal  capital  was  increased  by  210,0002.,  but  the  actual 
capital  only  by  28.  on  210,000  shares. 

[Fry,  L.J. — What  is  "  capital  *'  which  you  have  never  received 
and  which  you  have  no  right  to  receive  ?] 

Having  issued  the  shares  at  a  discount  might  throw  on  the 
directors  some  special  responsibility  as  to  not  declaring  dividends 
till  a  certain  amount  of  profits  had  been  made  so  as  to  replace  the 
amount  of  the  discount  out  of  the  profits.  Under  any  circum- 
stances the  total  capital  of  the  company  must  be  represented  by 
avaitable  assets  before  any  dividends  can  be  paid. 

[Cotton,  L.J. — Li  the  Companies  Acts  there  is  no  such  distinc- 
tion in  the  use  of  the  word  capital  as  you  suggest.] 

The  real  point  here  is  whether  under  a  registered  contract,  giving 
too  little  money  for  shares  is  invalid  when  it  is  admitted  that 
under  a  registered  contract,  giving  too  little  property  for  shares  is 
perfectly  valid.  Once  there  is  a  contract,  the  Court  will  not  inquire 
into  the  adequacy  of  the  consideration. 

C.C. — VOL.    I.  D 
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1888.  [Cotton,  L.J. — ^Bnt  if  a  contract  said :  Here  is  an  acre  of  land 

Iw  RE  Th»  worth  50Z.     The  company  agrees  to  give  in  exchange  for  it  a  share 

Almada  akd  worth  1001.     Would  that  contract  do  ?    What  we  must  consider  is 

TllUTO  Co., 

Ex  PABTB    whether  under  the  Act  of  1867  shares  can  be  so  issued  that  less 

T     C     AliLBN 

'  than  the  nominal  amount  haying  been  paid  on  them,  there  remains 
no  liability  to  pay  in  respect  of  the  unpaid  remainder  of  the 
amount.] 

It  is  perfectly  well  known  that  commission  is  frequently  given 
for  placing  capital. 

[Fry,  L.J. — But  not  given  to  those  who  subscribe  the  capital.] 

Still  the  capital  of  the  company  is  reduced  by  the  amount  paid 
for  such  commission. 

[Fry,  L.J. — But  the  commission  is  paid  for  services  rendered.] 

Is  there  any  substantial  difference  between  giving  commission  to 
others  for  placing  shares,  and  reducing  the  amount  to  be  paid  on 
shares  so  as  to  directly  secure  shareholders  without  calling  in  the 
services  of  others  ?  Though  we  cannot  find  any  decision  as  to  how 
far  payment  of  commission  for  placing  shares  is  legal,  still  such 
payment  was  allowed  in  the  case  of  the  Emma  Silver  Mining  Co. 
v.  Grant  (b). 

Then  cl.  7  of  Table  A.  practically  allows  capital  to  be  reduced. 
For  it  provides  for  the  payment  of  interest  to  shareholders  who 
may  agree  to  pay  up  in  full  on  their  shares  in  advance  of  calls ;  and 
if  profits  are  not  earned  the  interest  to  advanc^ers  would  be  paid  out 
of  capital. 

[Cotton,  L.J. — ^But  that  clause  does  not  say  that  the  interest 
shall  be  paid  where  no  profits  have  been  earned.] 

As  to  Allen*8  rights.  Though  the  Court  should  order  the 
removal  of  his  name  from  the  register,  still,  as  this  contract  was 

{h)  11  Ch.  D.  918. 
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made  by  both  parties  under  a  mistake  of  law,  the  Court  will  not        1888. 
put  him  on  a  level  with  outside  creditors,  and  compel  the  company    j^  ^[^hk 
to  return  the  shilling  per  share  which  he  has  paid.  Almada  and 

^  ^  ^  TiRITO  Co., 

£X   PAHTB 

[Fry,  L.J. — But  if  we  hold  that  the  contract  is  void,  how  can  we  '^'  ^-  ^^^*''- 
after  rescinding  the  contract  stop  short  of  directing  a   return  of 
money  paid  under  the  contract  ? 

Cotton,  L.J. — And  is  it,  indeed,  a  mutual  mistake  of  law  ?  The 
appellant  agreed  to  take  one  kind  of  share,  and  the  company  offers 
him  another.] 

We  submit  it  is  a  mutual  mistake  of  law  which  prevents  rescission 
altogether. 

They  also  referred  in  the  course  of  their  argument  to : — 

Waterhouse  v.  Jamieson,  L.  R.  2  H.  L.,  Sc.  29. 
Foakes  v.  Beer,  9  App.  Cas. 
Cumber  v.  Wane,  1  Str.  426. 
Anderson's  Case,  L.  R.  8  Eq.  509  ;  and 
Spargo's  Case,  8  Ch.  407. 

Orosvenor  Woods,  in  reply. 

[Cotton,  L.J. — You  need  only  address  yourself  to  section  25  of 
the  Act  of  1867.] 

The  contract  which  has  been  filed  purports  to  make  two  shillings 
equal  to  twenty.  It  might  well  be  that  property  taken  under  a 
registered  contract  in  exchange  for  shares  might  really  not  be  equal 
in  value  to  the  amount  of  the  shares,  but  property  may  have  a 
potentiality  of  value.  Under  the  Act  of  1862  an  issue  could  not 
have  been  made  at  a  discount,  then  how  is  this  altered  by  the  Act 
of  1867  ? 

[Lopes,  L.J. — If  a  call  had  been  made  on  these  shares,  how 
could  a  plea  of  payment  of  two  shillings  have  been  sufficient  ?] 

No,  surely  not.     Both  sections  25  and  24  of  the  Act  of  1867  are 

under  the  heading  ^*  calls  on  shares,"  and  the  expression  used  in 

D  2 
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1888.  sabsection  2  of  section  24,  "  the  amount  remaining  unpaid  on  any 
In  mTthe  shares  held  by  him,"  shows  that  the  amount  of  the  shares  as 
Almada  AND  defined  in  the  memorandum  under  section  8  of  the  Act  of  1862  is 

TiKITO  Co., 

£x  PARTB    still  to  be  a  real  amount.     Then  must  the  inevitable  construction 
T.  C.  Allen 

'  of  section  25  be  to  enable  a  company  to  accept  a  smaller  sum  in 

discharge  for  a  larger  one  ?     The  section  merely  provides  that  the 

registered  contract  shall  show  what  is  the  consideration  for  the 

contract,  and  that  the  shares  are  fully  paid  by  the  consideration, 

and  in  the  ordinary  course  when  property  is  taken  in  payment  for 

shares  no  question  can  arise,  but  here  two  shillings  are  distinctly 

taken  to  be  payment  for  20^.  worth  of  shares,  and  this  must  be  bad. 

Cotton,  L.J. : 

This  is  an  appeal  from  the  decision  of  Mr.  Justice  Chitty,  The 
question  arises  in  this  way.  The  directors  and  shareholders  of 
the  company  determined  to  increase  the  capital  of  the  company  by 
the  issue  of  210,000  shares  of  11.  each,  on  which  18s.  per  share 
should  be  credited  as  paid  up.  The  directors  issued  a  circular 
offering  the  shaves  on  these  terms,  and  Alien  accepted  the  offer 
and  applied  for  200  shares.  The  question  is,  was  that  right? 
Were  the  directors  in  a  position  to  oflfer  such  shares?  In  my 
opinion  they  could  not.  I  decide  the  point  on  consideration  of  the 
Acts  of  1862  and  1867.  I  assume  in  this  case  that  the  articles 
enabled  that  to  be  done  which  was  done.  Now  let  us  look  at 
clause  7  of  the  Act  of  1862  (r)  (his  lordship  read  the  section). 
This  was  a  company  limited  by  shares,  and  the  amount  and  the 
number  of  shares  are  defined  by  the  memorandum  of  association. 
We  come  to  the  next  clause  of  the  Act  (d).     Under  those  two 


(c)  Sec.  7  :— "  The  liability  of  the 
members  of  a  company  formed  under 
this  Act  may,  according  to  the  memo- 
randum of  association,  be  limited 
either  to  the  amount,  if  any,  unpaid 
on  the  shares  respectively  held  by 
them,  or  to  such  amoimt  as  the  mem- 
bers may  respectively  undertake  by 
the  memorandum  of  association  to 
contribute  to  the  assets  of  the  company 
in  the  event  of  its  being  wound  up." 

{(l)  Sec.  8  : — "  Where  a  company  is 


formed  on  the  principle  of  having  the 
liability  of  its  members  limited  to  the 
amount  unpaid  on  their  shares,  here- 
inafter referred  to  as  a  company 
limited  by  shares,  the  memorandum 
of  association  shall  contain  the  follow- 
ing things  (that  is  to  say,)  "... 
And  by  sub-sec.  (6) :  —  "  The 
amount  of  capital  with  which  the 
company  proposes  to  be  registered 
divided  into  shares  of  a  ceilain  fixed 
amount.'* 
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clauses  the  memorandum  defines  how  many  shares  there  are  to  he        isss. 
and  what  the  amount  of  each  share  is  to  be.     Clause  12  shows    j^  ^^hb 
how  the  memorandum  can  he  altered,  and  to  what  extent.     Clearly  Almada  and 

'  "      TiRTTO    Co., 

the  company  cannot  diminish  the  amount  of  each  share,  nor  the    £x  pa&tb 

T.  C.  Allen. 

liability  to  pay  what  under  section  7  is  defined  as  the  amount. 
Looking  at  the  Act  of  1862  alone,  I  am  of  opinion  that  an  agree- 
ment to  pay  28.,  and  not  to  pay  up  the  other  IBs.  of  the  amount 
fixed  by  the  memorandum  of  association  as  the  amount  of  each 
share,  is  ultra  vires.  It  has  been  held  that  a  company  cannot  make 
a  return  of  share  capital,  and  in  my  opinion  what  the  company  here 
purported  to  do  was  equivalent  to  a  release  of  ISs,  of  the  amount 
fixed  by  the  memorandum,  and  it  was  therefore  not  competent  to 
the  company  to  do  what  was  proposed. 

Now  as  to  the  Act  of  1867.  I  will  not  rely  on  the  dictum  in 
the  Addlestone  Linoleum  Co.,  but  pass  on  to  clause  25  of  the  Act. 
What  was  that  clause  (e)  ?  (His  lordship,  after  reading  it,  said  :) 
Was  that  intended  to  enable  the  amount  defined  by  the  memo- 
randum as  due  on  each  share  to  be  paid  for  as  has  been  done  here  ? 
The  prominent  mischief  intended  to  be  remedied  by  the  section 
was  the  payment  of  shares  otherwise  than  in  cash  and  often  in 
goods  of  an  inadequate  amount,  and  the  section  refers  only  to  the 
mode  in  which  payment  for  shares  shall  be  made,  and  it  allowed 
shares  to  be  paid  for  in  goods  on  certain  conditions.  But  the 
goods  were  to  represent  the  value  of  the  shares.  It  has  been 
suggested,  how  can  you  estimate  the  value  of  the  goods  ?  But 
suppose  a  contract  should  state  that  the  person  taking  shares 
should  pay  for  them  by  giving  goods  not  worth  the  shares,  but  of 
less  value  than  the  nominal  amount  of  the  shares,  I  am  not  sure 
that  on  such  an  admission  the  contract  would  be  good.  But  that 
we  have  not  to  decide.  In  this  case  the  contract  provides  that  IQs. 
per  share  is  to  be  treated  as  though  actually  paid  up.  However 
imperative  it  may  have  been  that  the  company  should  get  the  two 
shillings  per  share,  still  the  amount  really  unpaid  would  be  IBs. 


(«)  Sec.  25  : — "  Every  share  in  any  same  shall  have  been  otherwise  deter- 

company  shall  be  deemed  and  taken  mined  by  a  contract  duly  made  in 

to  have  been  issued  and  to  be  held  writing,  and  filed  with  the  Registrar 

subject  to  the  payment  of  the  whole  of  Joint  Stock  Companies  at  or  before 

amount  thereof  in   ca-sh,   unless   the  the  issue  of  such  shares." 
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1888.       If  it  had  been  intended  by  clause  25  of  the  Act  of  1867  to  do  away 
In  hTthb  ^^^^  *^®  provisions  of  the  Act  of  1862  as  to  the  amount  of  each 
Almada  AND  share,  the  legislature  would  have  put  this  clause  into  different 
£x  PAKTB    lanfi^uage,  and  would  have  said  that  there  might  be  an  alteration  of 
'  the  amount.     Clause  25  only  provided  as  to  the  mode  in  which 
shares  might  be  actually  paid  for.     In  this  case,  in  the  event  of  a 
winding  up,  the  shareholders  would  have  remained  liable  to  pay  18s. 
on  each  share,  and,  therefore,  as  the  company  has  put  this  gentle- 
man on  the  register  in  pursuance  of  a  contract  it  had  no  power  to 
enter  into,  his  name  must  be  removed,  and  the  company  must 
return  the  Is.  per  share  which  had  been  paid  by  him. 

Fby,  L.J. : 

I  am  of  the  same  opinion.  The  question  is  solved  by  the  answer 
to  the  question,  what  is  the  limit  to  liability  on  shares.  This 
liability  is  limited  to  the  amount  unpaid  on  the  nominal  amount  of 
the  shares.  A  release  by  the  company  will  not  diminish  this 
liability ;  nor  will  accord  and  satisfaction.  Then  will  a  payment  of 
two  shillings  and  a  release  of  eighteen  shillings  do  ?  I  am  clearly 
of  opinion  that  this  will  not  do. 

As  to  section  25  of  the  Act  of  1867,  how  can  a  contract  to  take 
two  shillings  for  twenty  shillings  amount  to  payment  of  the  other 
eighteen  shillings  ?  The  contract  would  simply  be  one  to  release 
the  eighteen  shillings  and  such  a  release  is  invalid. 

Lopes,  L.J. : 

I  entirely  agree.  A  limited  company  must  state  in  its 
memorandum  the  amount  of  its  capital  divided  into  shares  of  a 
fixed  amount.  The  amount  of  the  shares  must  be  a  real  amounti 
and  must  be  paid  for  in  cash  or  subject  to  the  provision  of  clause  25 
as  to  payment  in  kind.  But  in  either  case  the  amount  of  the  share 
must  be  paid  for  in  full.  I  can  see  no  difference  between  issuing 
at  a  discount  and  returning  money  paid  on  shares.  Both  the 
reasoning  and  the  decision  in  Trevor  v.  Whitworth  apply  here.  In 
the  case  of  the  Addlestone  Linoleum  Co,  the  question  of  issuing 
shares  at  a  discount  was  not  directly  raised,  but  there  are  expres- 
sions therein  in  harmony  with  our  present  decision.     I  am  there- 
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fore  of  opinion  that  there  is  no  power  to  issue  shares  at  a  discount        isss. 
and  the  name  of  Mr.  Alien  must  be  removed  from  the  register.  j^  ^^hb 

Almada  and 

TiRITO  Co., 

Soucitors  :  Stacpoole,  Batters  and  StOrCpoole.  Ex  parts 

WiUcinSy  Blyth  and  Duttan. 


In  re  YEOLAND'S  CONSOLS.     WHITE'S  CASE. 

Contributory — Infant — Acquiescence— RaUficationr- 'Infants  Relief  Act,  1874, 

Sec.  2. 

Shares  were  allotted  to  an  infant  who  had  never  applied  for  them,  but 
was  immediately  made  aware  of  the  allotment.  He  disclaimed  all  liability, 
but  over  a  year  afterwards  he  executed  a  transfer  of  the  shares,  but  the 
directors  refused  to  accept  the  transferee.  Nearly  four  years  after  the 
allotment  he  attained  his  majority.  Between  that  time  and  the  date  of 
the  winding  up,  a  period  of  twenty  months,  he  took  no  steps  to  obtain  the 
removal  of  his  name  from  the  register. 

Notwithstanding  Sec.  2  of  The  Infants*  Relief  Act,  1874  (37  &  38  Vict, 
c.  62), 

Held :  That  he  was  bound  by  acquiescence. 


HiaH  COURT 

OP  JUSTICE, 

CHANCERY 

DIVISION. 

BEfORB 

Mr.  JusiicB 

Stirlino. 

1888. 

May  nth. 


T 


HIS  was  an  application  by  H.  White  under  section  86  of  the 
Companies  Act,  1862,  to  have  his  name  removed  from  the  register 
of  members  of  the  Yeoland's  Consols,  Limited. 

White  was  a  clerk  in  the  employment  of  Worseldine,  who  was  a 
director  of  and  was  interested  in  a  company  incorporated  under  the 
name  of  "  Yeoland's  Consols,  Limited."  White  never  applied  for 
shares  in  the  company,  but  in  May,  1882,  he  being  at  that  time  an 
infant,  Worseldine  informed  him  that  he  had  caused  600  shares  of 
11.  each  to  be  allotted  to  him.  It  did  not  appear  that  any  formal 
application  for  these  shares  had  ever  been  made,  nor  in  fact  was 
there  anything  to  show  why  the  shares  had  been  allotted  to  White. 
He  never  paid  anything  on  the  shares,  nor  did  he  ever  admit  any 


Casb). 
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1888.       liability  on  them,  but  in  March,  1888,  he  went  to  the  company's 

j^p^       offices  and  desired  the  secretary  to  witness  a  transfer  of  the  shares. 

TioLAifD's    In  May,  1888,  he  lodged  the  transfer  with  the  company,  but  the 

(WHin*s     board  of  directors,  at  a  meeting  held  in  June,  1888,  wonld  not 

accept  the  proposed  transferee  bnt  directed  that  the  transfer  should 

stand  over.     Whiie  thereupon  called  at  the  offices  to  inquire  why 

the  transfer  had  not  been  accepted,  and  he  then  stated  that  he 

repudiated  any  liability  in  respect  of  the  shares,  but  he  made  no 

mention  of  the  fact  of  bis  being  an  infeuit.     He  attained  the  age  of 

twenty-one  years  on  January  80, 1886.    Resolutions  for  a  voluntary 

winding-up  of  the  company  were  duly  passed  on  October  10,  1887, 

and  the  liquidator  having  settled  White  on  the  list  of  contributories 

in  respect  of  the   600  shares,   he  made  this  application  under 

section  85  of  the  Companies  Act,  1862,  to  have  his  name  removed 

from  the  register. 

Vernon  R.  Smith  for  White : — 

He  never  applied  for  the  shares,  nor  did  he  ever  admit  any 
liability. 

The  allotment  to  him  was  made  on  the  application  of  his 
employer,  but  even  had  he  been  of  age  such  an  allotment  (unless 
he  had  ratified  it)  would  not  have  bound  him.  Amotfs  Case  (/). 
The  evidence  here  shows  that  it  was  without  his  knowledge  that  he 
was  put  on  the  register. 

[Stibling,  J. — ^But  before  he  came  of  age  he  knew  that  he  was 
on  the  register,  and  from  the  time  he  attained  twenty-one,  in 
January,  1886,  till  the  winding-up  commenced  in  October,  1887, 
he  did  nothing,  but  was  content  to  remain  on  the  register.] 

He  had  done  what  he  could  at  a  time  when  he  was  an  infiemt  to 
get  the  shares  transferred  from  himself,  but  he  was  not  successful, 
and  he  assumed  that  the  same  result  would  occur  if  he  tried  after 
twenty-one.  On  the  question  of  his  not  having  done  anything 
after  twenty-one  to  get  his  name  removed  from  the  register  I  rely 
on  what  Lord  Bomilly  said  in  Wilson^ 8  Case  (g). 

(/)  36  Cli.  D.  702.  (jg)  L.  R.  8  Eq.  240. 
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[Stirling,  J. — But  what  do  you  say  to  Ebbetfs  Cage  (h)  ?]  iggs. 

In  as 

There  the  infant  himself  applied  for  the   shares.      Therefore    Ybolakd'b 

Consols 

there  was  a  voidahle  contract,  which  was  confirmed  by  acquiescence.  (Whits'b 
But  here  there  never  was  any  contract,  by  the  infant.  Moreover  ^'^* 
Ebbett's  Case  was  decided  before  the  Infant's  Belief  Act,  1874,  and 
section  2  would  prevent  White  from  being  bound  by  contract  to 
take  shares.  If  an  action  were  brought  in  the  liquidation  for  calls 
it  would  have  to  be  supported  on  the  ground  of  ratification  of  a 
contract  for  taking  shares  made  during  infancy,  and  section  2 
would  afibrd  a  good  defence.  But  the  real  applicant  for  these 
shares  was  the  employer  Worseldine.  The  infant  never  entered 
into  any  contract  for  the  shares.  Richardson's  Case  (t). — There  is 
nothing  to  exclude  a  contract  to  take  shares  from  section  2  of  the 
Act  of  1874.  But  here  there  never  existed  any  contract  by  the 
infant,  and  therefore  there  did  not  exist  anything  to  ratify. 
Qearly,  if  immediately  on  attaining  his  majority  White  had  applied, 
he  could  have  had  his  name  removed.  He  did  nothing  for  twenty 
months.  If  acquiescence  is  to  amount  to  ratification,  how  long 
must  one  acquiesce  ? 

[STiBiiiNG,  J. — Does  it  not  look  as  if  he  was  satisfied  to  remain 
on  the  register  till  the  company  got  into  difficulties  ?] 

Before  attaining  twenty-one  he  had  tried  to  get  someone  else  put 
on  to  the  register  in  his  place.  His  merely  remaining  quiet  after  he 
became  twenty-one  cannot  amount  to  a  contract  to  take  the  shares, 
and  as  he  had  never  applied  for  the  shares  there  was  no  contract 
capable  of  ratification.  But  in  any  case,  there  must  be  something 
done  actively  to  show  a  ratification. 

Beale,  Q.C.,  for  the  company : — 

This  is  governed  by  Ebbett*s  Case,  which  did  not  depend  on  the 
fact  of  there  having  been  a  contract,  but  was  decided  on  the  ground 
that  the  principle  of  Oakes  v.  Turquand  (j)  as  to  holding  oneself 

{h)  L.  R.  5  Oh.  302.  (;)  L.  R.  2  H.  L.  326. 

(i)  L.  R.  19  Eli  588. 


Case). 
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1888.        out  as  a  member,  applied.   Here  White  knew  he  was  on  the  register 

IsTre       ^^  ^  member,  and  after  attaining  twenty-one,  continued  to  allow 

Yboland's    himself  to  be  held  out  as  a  member.      If  the  section  2  of  the 

Consols 

(White's  Infant's  Belief  Act,  1874,  is  to  apply,  then  it  would  apply  to  enable 
anyone  whose  name  was  put  on  a  register  during  infancy  to  get 
removed  after  the  lapse  of  any  amount  of  time. 

Smithf  in  reply : — 

The  question  of  holding  oneself  out  as  a  member  and  the  rights 
of  third  parties  intervening,  does  not  arise  here,  as  White  had 
never  done  anything  to  cause  himself  to  be  put  on  the  register,  but 
was  put  on  without  his  knowledge. 

Stirling,  J. — [His  lordship,  after  stating  the  facts  of  the  case, 
said] : 

The  applicant,  under  these  circumstances,  seeks  to  have  his  name 
removed  from  the  register.  Was  his  name  entered  there  without 
suflScient  cause  ?  No,  in  my  opinion,  it  was  not.  Being  entered, 
he  was  prima  facie  the  owner  of  the  shares.  They  might  turn  out 
a  valuable  property  or  they  might  involve  a  serious  liability. 
When  property  is  conveyed,  the  law  prcRumes  that  the  person  to 
whom  it  is  conveyed  accepts  it,  but  he  can  repudiate  it  within 
a  reasonable  time.  Here  White  knew  in  the  course  of  1882  that 
he  was  on  the  register  in  respect  of  these  shares.  From  then 
till  October,  1887,  he  chose  to  remain  on  the  register,  he  having 
attained  twenty-one  in  January,  1886.  Having  remained  on 
between  January,  1886  and  October,  1887  without  taking  any 
steps  to  obtain  the  removal  of  his  name,  he  mus*}  remain  on  now. 
Ebbetfs  Cage  governs  this.  In  the  view  which  the  court  took 
there  the  formal  note  of  allotment  was  material.  I  can  see  no 
distinction  here.  Having  acquiesced  for  twenty  months  he  cannot 
be  heard  to  say  his  name  was  on  the  register  without  good  cause. 
It  will  therefore  remain  on,  and  this  application  will  be  dismissed 
with  costs. 

Solicitor  for  applicant :  H,  H.  Wells. 

Solicitors  for  the  company :    Wilkins,  Blyth  and  Dutton. 
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In  re  AKANKOO  (GOLD  COAST)  MINING  COMPANY,     high  court 

^  ^  OP  JUSTICE, 

CHANCERY 
Windijig  up — The  Joint  Stock  Companies  Arrangement  Adj  1870,  Sec,  2 —    DIVISION. 

The  Companies  Act,   1862,   Sec.    161 — Scheme — Assent  of   Creditors  and       Befobb 

Shareholders,  Mr.  Justicib 

Chittt. 
A  scheme  under  sec.  2  of  33  &  34  Vict.  c.   104,  had  received  the         1888. 
sanction  of  the  creditors  of  the  company.     The  court,  however,  directed       .  ^"T/a 
that  the  scheme  should  also  receive  the  assent  of  the  shareholders  by 
special  resolution  under  sec.  161  of  the  Companies  Act,  1862. 


T 


HIS  was  a  petition  under  section  2  of  the  Joint  Stock  Com- 
panies Arrangement  Act,  1870,  for  the  Court's  sanction  to  a  scheme 
of  arrangement  which  had  been  agreed  to  under  the  following 
circumstances. 

Debenture  stock  had  been  issued  by  the  company  and  it  was  held 
by  829  persons,  such  stock  being  by  2  covering  deeds  secured  over 
the  whole  of  the  property  of  the  company. 

In  March,  1888,  a  special  resolution  was  passed  for  a  voluntary 
winding-up  and  liquidators  were  appointed,  and  it  was  proposed  that 
they  should  carry  out  a  scheme.  The  object  of  this  scheme  was  to 
raise  further  capital,  the  whole  of  the  company's  present  subscribed 
capital  and  of  the  moneys  contributed  by  the  debenture  stockholders 
having  been  exhausted.  The  scheme  provided  that  a  new  company 
should  be  formed  ^ith  the  same  capital  as  the  old  company  and 
should  take  over  all  the  property  of  the  old  company  for  £110,000 
and  pay  the  company's  debts;  the  shareholders  of  the  present 
company  to  receive  in  the  new  company  one  £1  share,  with  lis.  6d. 
credited  as  paid  up,  in  exchange  for  each  fully  paid  £1  pound  share 
of  the  present  company;  the  holders  of  the  debenture  stock  to 
receive  one  fully  paid  £1  share  of  the  new  company  against  £1 
worth  of  debenture  stock  and  any  interest  which  was  owing  on  the 
stock;  these  preference  shares  to  hold  a  preference  both  as  to 
profits  and  capital. 

On  May  9,  1888,  an  order  was  made  under  section  2  of  the 
Joint  Stock  Companies  Arrangement  Act,  1870,  that  a  meeting  of 
the   debenture-holders   should    be  held  for   the  purpose   of  their 
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1888.        agreeing  to  the  scheme.     The  scheme  as  submitted  to  this  meeting 

IiTrb       ^^  already  received  the  assent  of  one  meeting  of  the  company's 

Akankoo     shareholders,  but  it  still  required  the  confirmation  of  a  second 

(Gold  Coast)  '  ^ 

MiKiNo  Co.  meeting  of  the  shareholders  to  make  it  a  scheme  assented  to  by 
special  resolution.  The  debenture-holders  duly  met  on  May  24, 
1888,  and  agreed  to  the  shareholders'  scheme,  but  with  two  modifi- 
cations. The  scheme  as  modified  was  submitted  to  the  second 
meeting  of  shareholders  and  approved  of.  This  petition  asked  that 
the  scheme  should  be  sanctioned  by  the  Court,  notwithstanding 
that  there  was  no  approval  by  special  resolution  given  to  the  scheme 
by  the  shareholders. 

Dunham  in  support : — 

The  first  shareholders'  meeting  sanctioned  a  scheme ;  but  as  the 
scheme  as  sanctioned  by  the  shareholders'  second  meeting  was  not 
the  original  scheme,  but  that  scheme  as  modified,  there  is  no 
special  resolution.  But  this  application  is  under  section  2  of  the 
Act  of  1870,  and  that  does  not  require  a  meeting  of  shareholders, 
but  only  of  the  creditors.  The  debenture-holders  have  assented  to 
the  scheme.  There  can  be  no  question  that  strictly  no  meeting  of 
shareholders  was  necessary. 

Chitty,  J. : 

Perhaps  not ;  but  still  looking  at  section  161  of  the  Companies 
Act,  1862,  I  think  there  should  be  a  special  resolution  of  the  share- 
holders. I  direct  the  petition  to  stand  over  with  liberty  to  amend, 
and  that  the  shareholders  be  convened  to  approve  of  the  scheme  by 
special  resolution. 

Solicitors  :  Snell,  Son,  and  Greenip. 
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In  be  the  LONDON  CELLULOID  COMPANY,  HANBUEY  ^^E.P^ 

AND  BAYLEY'S  CASES.  ^it« 

Cotton,  L.J., 
Winding  up — Companies  Act,  1867,  Sec.  26 — Breach  of  Agreement  to  Register  Bowbn,  L.J., 
a  Contract — Allotment  and  Transfer  of  Shares  as  fully  paid — Estoppel,  ^888 

A  company  agreed  to  pay  for  certain  services  to  "be  rendered  to  it  by  u^ztnh 
allotting  ehares  as  fully  paid,  and  for  this  purpose  undertook  to  register  a  and  31j<. 
contract  under  Companies  Act,  1867,  sec  26.  The  shares  were  issued 
as  fully  paid,  but  by  an  accident  occasioned  by  the  company,  no  contract 
had  been  registered.  The  allottee  had  no  reason  to  believe  the  shares  had 
actually  been  paid  for,  and  they  were  by  him  subsequently  transferred  as 
fully  paid  shares  (whether  for  value  or  not,  there  was  no  evidence  to  show) 
to  H.  and  B.,  two  of  the  directors  of  the  company  who  believed  the  con- 
tract had  been  registered.  In  the  winding  up  the  liquidator  placed 
H.  and  B.  on  the  list  of  contributories  as  holders  of  unpaid  shares. 

Held  on  appeal  (confirming  decision  of  Kay,  J.)  that  the  company  was 
not  estopped  from  denying  that  the  shares  had  been  paid  for  (Bufrkvnshcno 
v.  Nicolls  distinguished) ;  that  though  it  might  be  through  the  default  of 
the  company  that  the  contract  had  not  been  registered,  still  the  maxim 
that  a  person  cannot  take  advantage  of  lus  own  wrong,  did  not  apply ; 
and  that  H.  and  B.  were  rightly  settled  on  the  list  of  contributories. 

Semble,  an  agreement  by  a  company  undertaking  to  register  a  contract 
so  as  to  enable  it  to  issue  fully  paid  shares  would  not  be  valid. 


T 


HIS  was  an  appeal  from  the  decision  of  Mr.  Justice  Kay, 
The  company  was  incorporated  in  1881,  and  on  the  18th  July, 
1882,  an  agreement  was  entered  into  between  the  company  and  a 
French  company  known  as  the  ''  Compagnie  des  Matieres  Plas- 
tiqnes,  Societe  Anonyme,  Paris,"  by  which  the  latter  undertook  to 
send  over  from  France  persons  to  instruct  the  English  company  in 
the  art  of  manufacturing  celluloid.  The  company  undertook  to  pay 
for  these  services  by  the  issue  to  the  French  company  of  1,000  of 
the  company's  shares  of  £10  each  as  fully  paid,  and  to  have  a  con- 
tract registered  with  the  registrar  of  Joint  Stock  Companies  previous 
to  the  issue  of  such  shares.  On  the  2Srd  of  July,  1888,  a  resolu- 
tion was  passed  by  the  company  for  the  allotment  of  these  shares, 
and  on  July  80  the  shares  were  allotted,  200  of  them  being 
allotted  to  Sauvee,  a  nominee  of  the  French  company.  The  com- 
pany had  failed   to  cause  any  contract  as  to  the  shares  to  be 
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1888.  registered  as  required  by  section  25  of  the  Companies  Act  1867, 
IiTrb  *°^  *^  undertaken  by  it  by  the  agreement  of  July  18,  1882.  Bay- 
The  London  j^y^  ^Jjq  ^r^g  the  company's  managing  director,  gave  instructions  to 
Co.  (Hanburt  the  company's  solicitor  as  to  the  contract  which  ought  to  have  been 
Ca8B8).  registered;  but  he  seems  to  have  taken  the  duty  of  seeing  to 
the  registration  out  of  the  solicitor's  hands,  intending  to  save  ex- 
pense by  causing  the  registration  to  be  seen  to  by  the  company's 
secretary,  but  in  the  result  the  contract  was  never  registered. 
There  was  some  conflict  in  the  evidence  as  to  whether  the  contract 
which  should  have  been  registered  had  ever  been  properly  settled, 
signed,  or  sealed.  On  the  11th  of  November,  1883,  Sauvee 
transferred  his  200  shares  in  the  company  to  Hanbury,  who  was  one 
of  the  directors,  and  on  November  24,  Hanbury  transferred  100  of 
these  shares  to  Bayley,  On  the  transfer  by  Sauvee  to  Hanbury^ 
the  original  certificates  of  the  shares  issued  to  Sauvee  were,  in  the 
ordinary  course,  returned  by  him  to  the  company,  who  issued  new 
certificates  to  Hanbury.  A  fire  having  occurred  on  the  company's 
premises  in  1884,  the  original  certificates  were  destroyed.  There 
was  no  evidence  to  show  how  or  for  what  consideration  Hanbury ^ 
as  to  the  entire  200  shares,  and  subsequently  Bayley,  as  to  100  of 
them,  became  the  transferees,  nor  was  there  any  evidence  to  show 
that  when  Sauvee  himself  took  the  shares  he  did  not  know  of  the 
non-registration  of  the  contract  to  issue  them  as  fully  paid.  On 
December  20,  1884,  an  order  was  made  for  the  winding-up  of  the 
company,  and  on  April  4,  1887,  the  certificate  of  settlement  of  the 
list  of  contributories  was  made  and  Bayley  and  Hanbury  were  put 
on  the  list  of  contributories  in  respect  of  687  shares.  The  result 
of  an  application  to  vary  this  certificate  left  both  Bayley  and  Han- 
bury on  the  list  of  contributories  as  holders  of  unpaid  shares,  in 
respect  of  the  100  Sauvee  shares  of  which  they  had  become 
transferees. 

From  this  refusal  of  Mr.  Justice  Kay  to  remove  them  from  the 
contributory  list,  Hanbury  and  Bayley  appealed. 

Marten f  Q.C,  and  Ribton  for  Bayley, 

The  200  shares  were  allotted  by  the  company  to  Sauvee,  a 
nominee  of  the  French  company,  in  pursuance  of  the  agreement  of 
July  18,  1882,  to  issue  fully  paid  shares.     By  that  agreement  the 
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company  nndertook  to  have  a  contract  registered  as  was  necessary        1888. 
to  enable  it  to  issue  the  shares  as  fully  paid.     It  failed  to  have  the       ij^  ^^ 
contract  registered,  but  it  issued  the  shares  to  Sauvee  as  fully  paid.  "^q^Ji^^^ 
He  transferred  them  to  Hanbury  as  such,  and  Hanbury  then  trans-  Co.(Hanburt 

^  '  ,  ^  ,     ,  AND  Batlet'§ 

ferred  100  of  them  to  Bayley.     The  company  having  issued  them      Casbb). 
to  Sauvee  as  fully  paid  would  be  estopped  from  denying  that  they 
were  folly  paid,  and  on  Sauvee  transferring  them  his  transferees 
could  avail  themselves  of  the  estoppel. 

fBowEN,  L.J. :  How  did  Bayley  come  to  be  transferee  of  the 
shares  ?    Did  he  pay  for  them  in  cash  ?  ] 

There  is  no  evidence  on  the  point.  The  burden  lies  on  the 
person  who  denies  the  right  of  a  third  party  to  avail  himself  of 
estoppel  as  against  the  company,  to  prove  that  the  third  party  has 
not  the  right  to  set  up  the  estoppel.     Burkinshaw  v.  Nicolls  {k). 

[Cotton,  L.J. :  But  you  do  not  show  that  Bayley  obtained  the 
shares  in  the  ordinary  course  of  business,  nor  for  what  consideration. 
It  may  be  that  the  first  person  who  took  the  shares  from  the  com- 
pany could  avail  himself  of  estoppel  as  against  the  company.  But 
you  must  go  further.  Bayley  was  a  director  of  the  company. 
Was  he  not  therefore  a  person  who  took  the  shares  with  notice 
that  they  were  not  paid  up  ?  It  does  not  even  yet  appear  that 
Sauv6e  took  them  with  the  belief  that  they  were  paid  up.] 

We  rely  on  the  certificates  of  the  shares  as  evidence  on  this 
point.  The  original  certificates  were  burnt,  but  the  liquidator 
admits  the  shares  were  allotted  as  fully  paid.  Sauv^  obtained 
them  in  the  ordinary  course  of  business.  There  is  a  resolution  by 
the  board  of  the  company  in  August,  1888,  that  the  shares  (which 
had  been  allotted  but  deposited  at  the  bank),  be  handed  over  to 
Sauvee  on  behalf  of  the  French  company  on  condition  that  the 
French  company  should  teach  the  art  of  celluloid-making  to  the 
company. 

{k)  3  App.  Gas.  1004. 
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1888.  [BowEN,   L.J. :    Therefore   Sauvee  did  not  get  them  in  the 

Xm  21       ordinary  coarse  of  basiness.     The  French  company  was  still  to 

"^Cbllu  ^^*  render  the  services  which  the  company  had  agreed  to  pay  for  in 

Co.  (Hamburt  folly-paid  shares.     It  does  not  appear  that  when  the  shares  were 

Cabbs).      allotted  any  one   imagined   them  to  be   fully  paid.     They   only 

imagined  that  a  contract  had  been  registered.] 

Bat  Spargo*8  Case  (2),  shows  that  the  consideration  here  was  a 
perfectly  good  one,  and  thus  Sauvee  did  take  the  shares  in  the 
ordinary  course  of  business  and  for  valuable  consideration.  The 
certificates  issued  by  the  company  stated  that  they  were  fully  paid, 
and,  therefore,  the  French  company  and  Sauvee  as  its  nominee 
were  entitled  to  hold  the  shares  as  fully  paid. 

As  to  the  position  of  Bayley  as  transferee  through  Hanbury  from 
Sauvee,  it  does  not  matter  whether  Hanbury  and  Bayley  knew  the 
contract  was  not  registered :  Barrow's  Case  (U). 

[Cotton,  L.J. :  I  see  the  proposition  which  that  case  established, 
but  though  I  cannot  say  I  am  satisfied  it  was  right,  still  it  is  not 
open  to  us  to  ignore  it.] 

The  next  point  is  that  the  company  cannot  take  advantage  of  its 
own  wrongdoing.  It  should  have  registered  the  contract,  it  did 
not  do  so,  and  it  cannot  now  set  up  its  own  default  to  the  prejudice 
of  those  who  took  the  shares. 

[Cotton,  L.J. :  But  it  was  the  duty  of  the  directors  to  see  to 
the  registration  on  behalf  of  the  company.  Can  Bayley  and 
Hanbury,  two  of  the  directors,  be  heard  to  set  up  the  defence  you 
are  now  urging  ?  ] 

There  is  no  evidence  of  default  on  the  part  of  Bayley  and 
Hanbury  in  the  matter  of  non-registration  of  the  contract.  The 
evidence  shows  they  were  not  even  aware  of  the  non-registration  till 
quite  recently.  The  default  was  the  company's,  and  the  liquidator, 
standing  in  the  place  of  the  company,  seeks  to  set  up  its  default, 

(/)  L.  R.  8  Ch.  407.  (//)  14  Ch.  D.  432. 
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but  he  cannot  do  so :  Molton  v.  Camrcmx  (m)  ;  ArnoVs  Case  (n) ;        iggg. 
Hooper  v.  Lane  (0).  i^^ 

Thb  London 
Celluloid 

[Cotton,  L.J. :  The  case  of  Ex  parte  Appleyard  (p)  seems  to  Co.(Hanburt 

1  .        ,  ,   T  AND  BaYLEY*8 

be  agamst  yonr  argument.]  Cases). 

[BowEN,  L.J. :  My  difficulty  is  in  seeing  how  you  could  set  up  an 
equitable  plea  in  bar  which  would  not  amount  to  estoppel.  It 
seems  to  me  that  your  argument,  if  right,  would  enable  a  coach 
and  four  to  be  driven  through  the  Act ;  for  all  that  would  be 
necessary  would  be  to  agree  to  register  a  contract  and  then  not 
to  do  so.  If  this  agreement  to  register  were  a  bar  to  suing  the 
holders  of  the  shares  in  a  winding-up  this  would  render  the  pro-  ^ 
visions  of  the  Act  nugatory.] 

[Fry,  L.J. :  I  doubt  whether  such  an  agreement  by  a  company, 
that  it  would  register  a  contract,  would  be  valid.] 

But  if  it  was  not  valid  then  as  Bayley  and  Hanbury  were  on  the 
register  of  members  only  because  of  such  an  agreement  having  been 
made  by  the  company,  they  should  not  be  retained  on  the  register 
if  the  agreement  is  held  invalid.  But  what  is  there  invalid  in  such 
an  agreement  ?  The  Act  requires  registration  of  a  contract  for  the 
issue  of  shares  as  fully  paid.  If  the  company  contracts  that  it  will 
do  what  the  Act  requires  there  is  nothing  contrary  to  the  Act  in 
preventing  the  company  from  setting  up  its  non-performance  of  the 
contract.  If  the  company  tried  to  evade  the  Act  by  agreeing  to 
register  a  contract  as  to  fully  paid  shares  and  then  deliberately 
omitted  doing  so,  that  might  be  against  public  policy,  but  here  the 
whole  transaction  was  a  legitimate  one  in  the  ordinary  course  of 
business. 

Millar,  Q.C.,  and  Ribton  for  Hanbury : — 

Hanbury  had  no  special  duty  in  regard  to  the  registration  except 
in  so  far  as  being  one  of  the  board  he  was  responsible.    But  it  has 

(m)  2  Ex.  487.  (0)  6  H.  of  L.  Cap.  443. 

(n)  36  Ch.  D.  702.  {p)  18  Cli.  1).  587. 

CO. — VOL.   I.  E 
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1888.       ueyer  been  held  to  be  the  duty  of  every  member  of  a  board  to  see  to 

IiTiui       ^^  registration  of  such  a  contract.     If  the  individoal  directors  are 

Thb  London  liable  at  all  it  would  be  on  the  ground  of  negligence,  and  then,  to 

Co.  (Hanbubt  what  extent  are  they  liable  ?    Is  it  to  be  said  that  the  measure  of 

AND   BaTUIY's 

Ca8S8).  damage  here  is  that  Bailey  and  Hanbury  should  be  put  on  the 
register  of  members  as  holders  of  unpaid  shares  which  but  for 
their  negligence  would  be  fully  paid  ? 

The  agreement  of  July,  1882,  shows  that  registration  by  the 
company  was  a  condition  precedent  to  its  acquiring  any  rights 
against  the  French  company.  The  company,  had  it  remained  a 
going  concern,  could  not  have  maintained  any  action  on  the  agree- 
ment as  against  the  French  company,  because  it  had  itself  Cedled 
to  carry  out  the  condition  precedent.  Sauvee  took  the  shares  only 
as  nominee  of  the  French  company  and  on  the  same  terms.  The 
question  must  be  treated  in  the  winding-up  just  the  same  as  it 
would  have  been  before  winding-up :  Burkinshaw  v.  NicolU  (q)  ; 
Waterhouse  y.  Jamieson  (r).  Section  28  of  the  Companies  Act, 
1862,  shows  what  a  person  must  do  in  order  to  become  a  member  of 
a  company.  Here  Hanbury  never  agreed  to  become  a  member 
except  on  the  terms  of  getting  fully  paid  shares  :  PeUatts  Case  (s) ; 
Simpson's  Case  (t), 

[Fry,  L.J. :  His  agreement  to  become  a  member  is  to  be  found 
in  his  agreement  to  take  from  Sauvee  such  shares  as  the  latter  had.] 

But  the  company  had  put  Sauvee  on  the  register  in  respect  of 
shares  which  he^  had  never  agreed  to  take.  The  register  is  not 
conclusive.  You  may  go  behind  it:  Reese  Silver  Mining  Co.  v. 
Smith  (u).  The  onus  of  proving  that  the  French  company  had 
notice  that  the  contract  was  not  registered  lies  on  the  liquidator. 

Renshaw,  Q,C.  and  BramiveU  Davis  for  the  liquidator : — 

[Cotton,  L.J. :  At  present  we  do  not  wish  to  hear  you  on  the 

{q)  3  App.  Cas.  1004.  (t)  L.  R.  4  Ch.  184. 

(r)  L.  R.  2  H.  L.  Sc.  29.  (m)  L.  R.  4  H.  L.  64. 

(«)  L.  R.  2  Ch.  527. 
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question  of  the  company,  having  issued  the  shares  representing  iggg. 
them  as  fully  paid,  being  thereby  estopped  from  denying  that  they  j^Trb 
were  fully  paid.     But  we  would  hear  you  on  the  question  of  the  Tub  London 

Celluloid 

company  not  being  able  to  avail  itself  of  its  own  default.]  Co.  (H anbury 

AND  Bay  ley's 
Cases). 

The  appellants  contend  that  it  was  imperative  under  the  agree- 
ment of  July,  1882,  for  the  company  to  register  a  contract  and  that 
until  such  a  contract  was  registered  the  company  was  disabled  from 
suing  on  that  agreement.  But  all  that  the  agreement  of  July  really 
provided  for  on  this  point  was  that  the  company  should  issue  fully 
paid  shares.  If  then  the  shares  issued  by  the  company  were  not 
fully  paid,  the  appellants  should,  while  the  company  was  still  a  going 
concern,  have  applied  to  have  their  names  removed  from  the  register 
of  members.  But  the  winding-up  having  supervened,  the  liquidator 
is  not  suing  under  any  contract  and  thus  setting  up  the  company's 
own  wrong,  but  he  is  proceeding  under  section  25  of  the  Act  of 
1867,  which  requires  those  on  the  register  to  prove  payment  for 
their  shares  to  have  been  made  in  cash,  or  that  a  registered  contract 
was  filed  at  or  before  the  time  of  issuing  the  shares.  The 
appellants  can  prove  neither  of  these  conditions  to  have  been 
fulfilled  by  them.  Whatever  the  appellants'  rights  before  the 
liquidation  might  have  been  as  to  having  their  names  removed 
from  the  register,  once  a  winding-up  order  made,  those  rights  were 
gone  :  Houldsworth  v.  City  of  Glasgow  Bank  {x) ;  In  re  Addlestone 
Linoleum  Company  (jy).  But  the  appellants  never  had  any  rights 
under  the  company's  agreement  with  the  French  company.  If 
there  was  any  breach  of  that  contract  by  the  company  how  could 
that  breach  give  to  the  appellants,  who  were  not  parties  to  the 
contract,  any  rights  ?  If  it  is  said  that  the  liquidator  is  trying  to 
take  advantage  of  the  company's  default,  does  such  an  objection 
lie  in  the  mouths  of  the  appellants,  both  of  whom  were  directors, 
and  one  of  them  the  managing  director,  whose  special  duty  it  was 
to  see  to  the  registration  ?  As  to  what  the  duties  of  directors  are : 
In  re  Neivcastle-upon-Tyne  Maritie  Insurance  Co.,  Brown's 
Case  (z). 

(x)  5  App.  Caa.  317.  (z)  19  Beav.  97. 

(y)  37  Oh.  D.  191. 

E  2 
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1888.  Marten,  Q.C.,  in  reply,  cited  BlytWs  Case  (a) ;  HaUmarVs 

IiTm       ^^^  (^)  *  ^^^  ^^  ^^  Denham  d  Co.  (c) ;  the  last  two  being  on  the 

Thb  London  question  as  to  knowledge  to  be  imputed  to  directors  from  their 

CBLLUIX>n>       ^  o  IT 

Co.  (Hanbvbt  position ;  and  he  contended  that  the  appellants,  as  they  did  not 
Cabbb).      actnally  know  of  the  non-registration  of  the  contract,  could  be  in 
no  worse  position  than  any  other  transferees  of  Sauy6e's  shares 
would  have  been. 

Cotton,  L.J. : 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  Kay  refusing  to 
relieve  the  appellants'Hanbury  and  Bayley  from  liability  in  respect  of 
100  shares  held  by  each  of  them  in  the  London  Celluloid  Company. 
These  shares  purported  to  be  issued  as  fully  paid,  but  no  contract 
was  registered  in  accordance  with  section  25  of  the  Companies  Act, 
1867.  The  first  point  urged  on  behalf  of  the  appellants  was  that 
the  company  issued  these  shares  representing  them  as  fully  paid, 
and  that  this  would  relieye  them  from  any  liability  because  of  the 
decision  of  the  House  of  Lords  in  Burkinehaw  y.  NicoUs.  But 
does  that  case  apply  ? 

Mr.  Marten  said  the  contract  here  was  one  entered  into  in  the 
ordinary  course  of  business,  and  that  these  gentlemen  took  the 
shares  in  the  ordinary  course  of  business.  Sauy^e  was  a  director 
of  the  French  company,  and  he  knew  of  the  agreement  between  his 
company  and  this  company,  and  the  agreement  provided  that  the 
shares  should  be  issued  as  fully  paid,  when  in  realiiy  nothing 
whatever  had  been  paid.  In  the  case  before  the  House  of  Lords 
the  shares  were  issued  as  paid,  and  there  was  the  assertion  that 
they  had  actually  been  paid  for,  and  the  House  of  Lords  held  that 
the  company  was  bound  by  its  representation  when  the  original 
allottee  had  sold  the  shares  to  a  third  person  who  had  paid  for 
them  and  taken  them  in  the  ordinary  course  of  business  on  the 
faith  of  the  company*  s  representation  that  they  were  fully  paid. 
There,  under  the  circumstances,  the  company  was  held  bound  by  its 
original  representation  that  the  shares  were  fully  paid.  Let  us  see 
what  the  Lord  Chancellor,  Lord  Cairns,  said  (d)  :  **  In  the  course 

(a)  4  Ch.  D.  140.  (c)  26  Ch.  D.  762. 

(6)  9  Ch.  D.  329.  [d)  3  App.  Cas.  p.  1016. 
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of  baainess  Ooulton  transfers,  for  yalaable  consideration,  to  a       1888. 

transferee,  a  share,  as  to  which  there  is  a  statement,  in  the  certifi-       i^^ 

cate  made  by  the  company,  that  the  money  has  been  paid  up.    Now  '^q^^^^^ 

I  desire  to  know  in  what  way  this  section  "  (section  25)  "  affects  a  Co.  (Hanbuht 

transaction  of  that  kind.    It  appears  to  me  that  it  leaves  altogether      Casbs). 

nntonched  the  qnestion  of  the  payment  of  the  money  upon  the 

share,  which  payment  it  declares  shall,  no  doubt,  be  an  attribute 

or  a  condition  of  every  share  in  the  company.     But  how  that  is  to 

be,  or  what  is  to  be  evidence  of  that  payment,  it  leaves  altogether 

untouched.     If  the  money  is  paid,  and  if  the  receipt  is  given  for  it, 

of  course  no  question  could  be  made  but  that  the  transferee  would 

have  a  right  to  hold  it  as  a  paid-up  share  ;  but  if  a  receipt  is  given 

for  the  money  by  the  company,  and  the  share  passes  into  the  hands 

of  a  person  who  has  given  valuable  consideration  for  it  and  knows 

nothing  about  the  fact  that  the  payment  has  not  really  taken  place, 

there  is  nothing  whatever  in  this  section  which  would  in  any  way 

invalidate  his  title.    He  comes  before  the  Court  not  in  any  way 

affecting  to  break  in  upon  the  enactment  which  I  have  read.     He 

says,  ^  I  bow  to  the  words  of  the  enactment.    I  have  not  in  any 

way  attempted  to  interfere  with  it,  but  I  have  taken,  in  the  course 

of  business,  a  share,  in  regard  to  which  I  have  the  representation 

of  the  company  that  that  section  has  been  complied  with.'  " 

Then  Lord  BUickburn  said :  (The  Lord  Justice  after  reading  the 
judgment  at  p.  1026  read  the  passage  at  p.  1027,  which  says, 
"  Now  when  the  company  has  so  issued  the  certificate  under  the 
company's  seal  to  enable  a  person  to  induce  others  to  buy  the 
shares,  and  more  especially  when  the  company  has  registered  the 
transfer  solely  in  consequence  of  that,  it  would  be  in  the  highest 
degree  an  injustice  to  say  that  the  company  shall  as  against  that 
person  be  permitted  to  say.  There  is  a  mistake  or  inaccuracy  in  the 
representations  that  the  shares  have  been  fully  paid  up.  You 
would  be  fully  entitled  to  say  as  against  everybody  else  who  had 
acted  upon  it  that  it  worked  an  estoppel.  I  think  the  liquidator 
would  be  exactly  in  the  same  position,"  and  then  continued).  The 
last  words  I  have  read  were  those  which  gave  rise  to  Mr.  Marten's 
argument,  but  all  that  was  meant  by  the  passages  which  I  have 
read  from  the  judgments  of  the  noble  lords  was,  that  the  liquidator 
is  bound  by  the  representation  of  the  company  as  towards  a  person 
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1888.        who  had  acted  on  the  representation  withoat  any  suspicion  that  the 

InTb       representation  was  wrong.     In   the   present  case   there  was  no 

The  London  representation  that  the  contract  under  section  25  had  been  regis- 

CbLLVLOID  1  1  1       t    -I  -ja     • 

Co.  (Hanbury  tered,  but  only  a  representation  that  the  shares  had  been  paid  in 
^'casbs).  ^    ft^U,  and  this  could  only  apply  as  regards  those  who  believed  the 
money  had  been  paid. 

Then  we  come  to  the  only  point  on  which  we  called  upon 
Mr.  Renshaw.  I  assume  that  there  was  a  real  contract  in  writing. 
It  was  said  that  it  would  have  been  impossible  for  the  going 
company  to  sue  Mr.  Bailey  or  Mr.  Hanhury  for  the  amount  of  the 
shares,  because  it  could  not  take  advantage  of  its  own  wrong,  and 
in  support  of  this  the  case  of  Moultun  v.  Camroux  {e)  was  cited. 
That  case  was  really  decided  on  the  authority  of  Davis  v.  Bryan^ 
where  it  was  held  to  be  the  duty  of  the  grantee,  not  the  grantor,  to 
register. 

Those  cases  however  are  no  authority  here,  for  there  the  parties 
got  all  they  contracted  for.  But  this  company  is  suing  not  on  any 
contract,  but  on  the  ground  of  the  liability  to  pay  for  the  shares. 
The  liquidator  sues  not  by  virtue  of  any  contract,  bat  because  he 
finds  the  appellants  on  the  register  as  holders  of  shares  which  have 
not  been  paid  for.  It  is  said  that  it  is  the  company's  default  which 
gives  rise  to  this  ground  of  action,  but  it  is  not  so,  it  is  the  pro- 
vision of  the  Act  of  Parliament.  I  cannot  see  that  the  company 
made  any  representation  by  which  it  was  bound.  Had  the  company 
before  the  winding  up  brought  an  action  on  the  shares,  it  could  not 
have  been  prevented  from  vnnning  it,  for  all  it  had  agreed  to  do 
was  to  register  a  contract  so  as  to  enable  it  to  issue  the  shares  as 
fully  paid  when  in  fact  they  were  not,  and  such  an  agreement 
could  not  have  been  pleaded  against  the  company,  as  it  would  have 
been  ultra  vires.     In  my  opinion  the  appeal  fails. 

BowEN,  L.J. : 

I  am  of  the  same  opinion.  This  result  follows  from  an  examina- 
tion of  the  Act  of  1867.  The  legislature  provided  that  shares 
should  be  paid  for  in  cash.  Nothing  is  clearer.  There  is  a  statu- 
tory obligation  on  the  original  holder  to  pay  the  whole  amount  in 

(«)  2  Ex.  487. 
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cash  and  there  is  only  one  way  in  which  he  can  escape  from  pay-        isss. 
ment  in  cash  and  that  is  by  doing  what  the  Act  requires  in  the       i^Tu 
matter  of  a  registered  contract.     Now  can  there  be  any  way  of  '^^^  London 
escape  in  equity  ?    Only  if  the  company  has  so  acted  as  to  preclude  Co.(Hanbuby 

AND  ^ATTiBT'B 

itself  from  denying  that  the  Act  has  been  complied  with.  Estoppel  Casbs). 
is  conclusive  evidence  as  against  the  company  that  the  Act  has 
been  complied  with.  The  first  mode  of  working  an  estoppel  may 
be  with  regard  to  the  question  of  cash  payment.  The  company 
may  by  means  of  an  authorised  agent  represent  to  a  third  person 
that  the  shares  have  been  paid  for  in  cash^  and  if  this  is  acted  upon, 
the  company  cannot  be  heard  to  say  there  was  not  payment,  for  as 
against  the  company  the  shares  have  been  paid  for  in  cash,  and  this 
estoppel  operates  equally  against  the  liquidator.  The  case  of 
Burkimhatv  v.  Nicolls  was  quoted,  and  it  is  said  that  it  governs 
this  case.  It  gave  a  ruling  on  a  point  of  evidence,  and  only  on  a 
particular  point.  Nothing  can  be  more  dangerous  than  to  crystallize 
a  ruling  on  a  point  of  evidence,  and  then  to  quote  that  for  a  point 
of  law.  All  that  the  House  of  Lords  thought  was,  that,  on  the 
evidence,  the  person  had  taken  the  shares  on  the  faith  of  the 
company's  representation.  In  the  present  case,  the  facts  are  in- 
consistent with  ignorance  by  Sauv6e  that  the  shares  had  not  been 
paid  up.  He  must  have  known  it,  and  there  is  no  sort  of  reason 
for  believing  that  Bayley  did  not  know  it.  In  fact  everyone  seems 
to  have  known  that  the  shares  were  not  paid  up  and  therefore  the 
company  was  not  estopped,  and  it  follows  that  the  liquidator  is  not. 
If  the  company  had  made  a  representation  that  the  contract  had 
been  filed,  the  company  might  be  estopped  from  setting  up  that  the 
shares  had  not  been  paid  for,  that  no  consideration  had  been  given. 
If  such  a  case  arises,  it  may  become  necessary  to  decide  the 
point. 

Then  Mr.  Marten  endeavoured  to  escape  on  the  ground  that  the 
company,  although  not  estopped  from  denying  that  the  money  was 
paid  or  the  contract  registered,  was  bound  by  the  maxim  which  is 
as  old  as  the  hills,  that  a  person  is  not  allowed  to  take  advantage 
of  his  own  wrong.  But  we  must  look  at  the  maxim  more  carefully, 
and  it  must  be  more  particularly  defined.  What  does  it  mean  ? 
It  means  that  a  person  cannot  enforce  against  one  whom  he  has 
wronged,  a   right   acquired   through   that   wrong.      The   case   of 
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1888.       Hooper  v.  Lane  (/),  which  was  referred  to  in  the  argament,  is  yery 
Ik  KB       instmctiye.    What  was  the  wrong  here  ?    The  breach  of  the  contract 
Cv^i^M^  to  register.     Can  it  be  said  that  the  company  can  lawfully  preclude 
Co.  (Hanbubt  itself  from  demanding  payment  in  cash  by  entering  into  a  contract 
Casbs).      to  register  an  agreement  ?    If  a  company  could  do  this,  then  the 
Act  would  be  nugatory.     If  a  company  cannot  lawfully  contract  not 
to  sue  for  payment  for  shares,  then  it  seems  to  me  uUra  vires  for  a 
company  to  enter  into  a  contract  to  register.     But  the  contract  here 
was  not  one  not  to  sue,  nor  was  it  one  binding  it  not  to  take  adyan- 
tage  of  want  of  registration.     Mr.  Marten^ s  argument  fails  on  the 
broad  ground  that  the  contract  cannot  be  pleaded  in  bar  as  between 
Sauyee  and  the  company.    Looking  into  the  case  we  see  where  the 
maxim  ceases  to  be  equitable.     Has  the  company's  right  to  sue,  to 
demand  cash,  been  acquired  by  breach  of  its  contract  ?    The  right 
to  payment  in  cash  arose  because  of  the  obligation  created  by 
statute  to  pay  in  cash.    You  must  obey  the  statute.     Molton  y. 
Camroux  and  Davis  y.  Bryan,  are  cases  wholly  distinct  from  this. 
The  right  prosecuted  by  the  liquidator  is  not  a  right  acquired  by 
breach  of  contract,  but  eyen  if  it  had  been,  I  doubt  whether  the 
maxim  would  apply  here.    The  right  is  as  against  a  third  party,  and 
the  maxim  deals  with  a  right  as  between  two  parties,  and  can  only 
apply  as  to  a  third  party  if  this  party  is  fully  clothed  with  the 
rights  of  the  second  party.     You  cannot  apply  the  maxim  so  as  to 
affect  rights  which  haye  arisen  since  the  liquidation.     The  rights 
which  creditors  haye  acquired  are  altered  from  what  they  were 
before.    Therefore  this  appeal  cannot  succeed. 

Fey,  L.J. : 

My  learned  brethren  haye  so  fully  dealt  with  this  case  that  I 
shall  add  only  yery  few  words.  Eyery  share  in  a  company  is  sub- 
ject to  payment  of  the  full  amount  in  cash,  unless  a  contract  has 
been  registered.  No  release  by  the  company,  no  coyenant  not  to 
pue,  no  accord  and  satisfaction,  no  breach  of  a  contract  to  register, 
will  do.  There  are  only  two  ways,  cash,  and  registration  of  a  con- 
tract. Therefore  an  agreement  that  precluded  from  suing  for  the 
Amount  of  the  shares  would  not  do,  for  if  it  would,  then  an  agree- 

(/)  6  H,  of  L,  Cas,  443. 
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ment  to  register  a  contract  wonld  sncceed  in  doing  away  with        isss. 
section  25.     It  was  the  intention  of  the  legislature  to  drive  in-       i^^ 
qnirers  to  the  register  to  see  if  the  shares  have  been  paid  for.     I  Thb  Lomdon 
donbt  if  any  action  for  breach  of  contract  conld  be  maintained  Co.  (Ham bubt 
against  a  company  for  its  failing  to  file  a  contract.    However,  it  is      Casbs). 
not  necessary  to  decide  the  point  now.     Waterhouse  v.  Jamieson 
and  Burkinshaw  y.  NicoUs,  do  not  cover  the  qnestion  we  have  to 
determine  here.    They  only  show  that  nnder  special  circumstances 
which  were  fonnd  to  exist,  the  shareholders  were  relieved  from 
liability.     There  are  no  facts  in  this  case  npon  which  a  jury  could 
conclude  that  the  appellants  believed  the  shares  had  ever  been  paid 
for  in  cash.    All  that  they  say  is  that  they  believed  the  contract 
had  been  registered.    As  the  shares  have  not  been  paid  for  in  cash, 
and  no  contract  ever  was  registered,  this  appeal  must  be  dismissed. 

Solicitors :  E.  Lee ;  Undo  d  Co. 
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HIGH  COURT     In  be  SOUTH   LONDON  FISH   MARKET   COMPANY. 
^chancery'  PLIMSOLL'S  CASE. 

DIVISION. 

Before       Winding  up — Company  incorporated  by  Special  Act — Pvhlic  Purpose — Petition 
Ma-^J^^sTicB  f^    Winding  up  under   The   Companies  Act,   1862,  sec.   199  ^  Directors 

parting  with  Qualification  Shares  to  escape  Liability — Fraudulent  Transfers. 


1888. 

June  9th 
and  11^. 


A  company  was  incorporated  by  special  Act  for  the  purpose  of  carrying 
out  a  public  purpose,  under  penalties  for  defoult.  Eight  persons  were 
named  in  the  Act  as  directors,  to  continue  in  office  till  the  first  general 
meeting — which  was  never  held.  Their  qualification  as  directors  was  the 
holding  of  forty  shares.  The  company  was  made  liable  for  the  preliminary 
expenses.  No  shares  were  ever  applied  for,  nor  was  anything  ever  done 
by  the  company.  Five  years  after  the  Act  had  been  passed  an  action  was 
brought  against  the  company  for  the  penalties.  Thereupon  the  directors 
met  for  the  first  time,  allotted  their  qualification  shares,  paid  up  sufficient 
to  pay  the  preliminary  expenses,  and  five  of  them  then  paid  money  to  a 
person  to  induce  him  to  become  transferee  of  their  shares.  Judgment 
was  subsequently  given  against  the  company  for  the  penalties,  and  as 
these  were  not  paid,  a  petition  was  presented  under  sec.  Id9  of  The 
Companies  Act,  1862,  for  winding  up  the  company. 

Held :  That  if  a  director  transfers  his  qualification  shares  in  order  to 
escape  liability,  that  is  a  fraud  ;  that  the  attempted  transfers  were  fraudu- 
lent and  void,  and  that,  therefore,  there  being  eight  persons  still  share- 
holders, the  company  could  be  wound  up  under  sec.  199,  although  the 
special  Act  expressed  the  company  to  be  established  for  a  public  purpose. 


T 


HIS  was  a  petition  under  section  199  of  the  Companies  Act, 
1862,  for  the  winding  up  of  The  South  London  Fish  Market 
Company, 

The  company  was  incorporated  by  special  Act  of  Parliament 
passed  on  July  24,  1882,  which  also  incorporated  the  Lands 
Glauses  Acts,  and  the  Market  and  Fairs  Clauses  Act,  1847. 
Samuel  Plimsoll  and  seven  others  were  in  the  Act  named  as  the 
first  directors  of  the  company,  and  it  was  provided  by  section  17 
that  the  qualification  of  the  directors  should  be  the  possession  of 
forty  shares.  The  object  of  the  Act,  as  stated  in  the  preamble, 
was  of  a  public  nature,  namely,  the  providing  a  fish  market  in  the 
South  of  London.  Section  38  provided  for  acquisition  by  the  31st 
of  March,  1886,  of  certain  lands  for  the  construction  by  the  com- 
pany of  a  street  and  approaches  to  the  market,  and  in  default  the 
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company  became  liable  to  pay  a  penalty  of  501.  per  month.  The  isss. 
company  having  failed  to  purchase  the  land  and  make  the  street  j^T^ 
and  approaches,  the  Vestry  of  St.  Mary,  Newington,  on  Jnne  26,  South 
1887,  commenced  an  action  to  compel  the  making  of  the  street  or  Mabkbt  Co. 

.  ,1  ,..  (Plimsoll's 

to  recover  the  penalties.  Casb). 

By  section  4  the  expenses  incidental  to  the  formation  of  the 
company  and  to  procuring  the  special  Act  were  to  be  borne  by  the 
company,  No  shareholders  were  ever  secured  for  the  company, 
nor  was  anything  done  by  the  company  till  July  19,  1887,  when  a 
meeting  was  held,  at  which  S.  Plimsoll  and  the  seven  others  named 
in  the  Act  as  directors  were  present.  Plimsoll  having  been  elected 
chairman,  he  submitted  a  statement  showing  2,400!.  due  in  respect 
of  the  preliminary  expenses  of  the  company,  and  as  no  shares  had 
been  applied  for,  it  was  resolved  to  allot  to  each  of  the  eight 
directors  the  forty  shares  named  in  the  Act  as  their  qualifica- 
tion. The  capital  of  the  company  was  250,000!.,  divided  into 
10,000  shares  of  252.  each.  On  allotment,  sufficient  was  called 
up  on  the  shares  to  make  up  a  total  sum  of  2,4001.,  and  the 
secretary  having  reported  that  this  amount  had  been  paid  into 
the  bank,  the  directors,  at  a  board  meeting  held  on  July  21, 
1887,  immediately  resolved  to  pay  this  sum  out  to  S.  Plbnsoll 
in  respect  of  the  preliminary  expenses,  and  he  gave  a  receipt  for 
the  amount.  This  transaction  being  completed,  and  the  action 
of  the  vestry  being  still  pending,  S,  Plimsoll  and  four  others  of 
the  directors  obtained  a  transferee  of  their  shares,  to  whom  they 
paid  a  certain  small  sum  to  become  the  transferee.  In  this  way 
the  number  of  shareholders  was  reduced  from  eight  to  three. 
On  March  21,  1888,  the  Court  gave  judgment  for  the  vestry  for 
the  amount  of  the  penalties,  and  as  these  were  not  paid,  this 
petition  was  presented  for  winding-up  the  company. 

Marten,  Q.C.  and  E.  Beaumont  for  the  petition  : — 

The  object  of  the  transfers  was  to  prevent  a  winding-up  under 
section  199  of  the  Companies  Act,  1862.  That  section  says  an 
unregistered  company  may  be  wound  up  under  the  Act  if  it  con- 
sists of  more  than  seven  members.  The  transfers  which  reduced 
the  number  of  shareholders  from  eight  to  three  were  fraudulent 
They   were   made   solely  to    escape   liability   in   respect   of  the 
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1888.       penalties  which  had   been   incurred.      No  meeting  of  directors 
liTu       ^^^^  ^^^^  place   till  the  Testry's  writ  was  issued   and  all   the 
LoKD^N^isH  *""^^^®^^  ^^^^  P^*^  pending  action. 

Market  Co. 

(  Pl<IM  soul's 

Cass).  [^^>  J* '  It  is  plain  the  Court  has  no  jurisdiction  to  wind  up 

the  company  under  the  Act  if  there  are  less  than  seyen  members. 
Unless  you  can  set  aside  the  transfers  how  can  I  make  an  order  ? 
It  is  quite  possible  the  transfers  may  be  good.  At  all  events 
they  are  good  till  set  aside.] 

The  transfers  were  fraudulent  and  cannot  be  upheld.  I  cannot 
take  any  steps  to  set  them  aside  except  on  this  petition.  Now 
is  the  time  to  challenge  them.  I  cannot  take  any  steps  against 
the  going  company  except  to  wind  up.  When  we  look  into  the 
case  we  see  that  properly  there  are  eight  shareholders. 

[Eay,  J. :  You  must  look  to  the  register  as  primd  facie  evidence 
of  the  number  of  shareholders.] 

I  ask  that  the  question  of  the  register  should  be  investigated 
now. 

[EaT|  J. :  I  cannot  do  that  on  a  petition.] 

I  submit  you  can.  The  special  Act  names  eight  persons  as 
members  who  are  also  to  be  directors  till  the  first  general  meeting. 
Unless  it  can  be  shown  that  they  have  been  validly  removed  from 
the  register,  they  must  be  taken  to  be  still  shareholders.  There 
was  a  statutory  obligation  imposed  on  them  to  take  forty  shares 
each.  PlimsoU  and  the  others  could  not  consistently  With  their 
duty  get  rid  of  their  shares.  They  could  not  resign  the  position 
of  directors  till  the  general  meeting  which  was  never  held.  They 
could  not  deal  as  freely  with  their  shares  as  ordinary  shareholders 
might,  they  must  not  part  with  their  qualifications  :  Gilbert* 8 
Case  (g). 

The  petitioners  are  the  ratepayers  of  the  parish  of  St.  Mary. 
"When  persons  go  and  ask  Parliament  to  confer  statutory  powers  on 

(g)  L.  R.  5  Ch.  669. 
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ihem  for  a  pnblic  pnrposey  then  Parliament  takes  care  to  fix  them  isss. 
with  penalties  to  ensure  their  carrying  out  the  public  purpose.  i^^ 
From  the  passing  of  the  Act,  PlimsoU  and  the  others  were  share-  ^    South 

^  ®  '  London  Fish 

holders  and  directors,  and  they  could  not  get  rid  of  their  liability :  Mabxst  Co. 
Kincaid's  Case  (h)  ;  Forbes'  Case  (i).  ^  cIm)!^  * 

[Eay,  J. :  The  question  is  whether,  haying  taken  the  required 
number  of  shares,  they  could  not  validly  get  rid  of  them.  It  is 
not  a  question  of  amount  of  liability.  A  shareholder  has  a  perfect 
right  to  transfer  so  as  to  escape  liability.] 

Yes,  but  these  are  directors.  Can  they  do  so  ?  They  were 
named  in  the  Act  as  directors,  and  they  could  not  get  rid  of  the 
shares.  Section  17  of  their  Act  says :  '*  The  qualification  of  a 
director  shall  be  the  possession  of  forty  shares,"  and  this  shows 
that  they  were  not  merely  to  take  but  to  hold,  to  possess,  the  shares. 
They  took  the  shares  and  what  they  paid  on  them  was  a  fraudulent 
preference :  Sykes*  Case  (A;).  Then  the  attempt  to  dispose  of  the 
shares  was  a  fraudulent  transaction,  a  trick,  which  did  not  bond 
fide  satisfy  the  Act.  There  are  therefore  still  eight  shareholders 
and  there  is  jurisdiction  to  wind  up  under  section  199. 

Ince^  Q.C.,  and  Haldane : — 

The  object  of  the  section  of  the  special  Act  under  which  the 
penalties  were  recovered,  was  to  enable  a  street  and  approaches  to 
be  made  to  the  market.  But  as  no  market  was  ever  made  and 
could  not  be  made  as  no  one  applied  for  shares,  there  never  be- 
came any  necessity  for  a  street.  Any  shareholder  may  by  an  out 
and  out  transfer  escape  from  his  liability.  No  shareholder  is  a 
trustee  for  his  co-shareholders. 

[Eat,  J. :  The  point  is  that  the  transfers  must  under  the  circum- 
stances be  held  to  be  fraudulent,  because  the  directors  cannot 
transfer  their  qualification  shares.] 

As  soon  as  they  parted  with  the  shares  they  ceased  to  be  directors. 

{h)  L.  R  11  Eq.  192.  (Jc)  13  Eq.  266. 

(i)  L.  R  19  Eq.  363. 
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1888.  [Kay,  J. :  At  the  moment  of  parting  with  their  shares  were  they 

In^       still  directors  ?] 

South 
London  Fibh 

Markbt  Co.  a  director  holds  his  shares  on  no  other  terms  than  ordinary 
Case).  shareholders  :  Pass's  Case  ({)•  Section  14  of  the  Companies 
Glauses  Act  (1845),  provides  that  every  shareholder  may  sell  or 
transfer  every  share.  There  is  nothing  in  the  Companies  Act  to 
say  that  a  director  shall  permanently  hold  his  shares.  Tf  he  does 
part  with  them,  then  he  is  disqualified  from  continuing  a  director. 
Under  the  old  Acts  every  director  was  boimd  to  hold  one  share, 
but  there  is  no  such  provision  in  the  Companies  Act,  1862.  The 
only  question  is,  therefore,  has  there  been  an  out  and  out  transfer. 
In  the  notes  in  Buckley  to  section  22  of  the  Act  of  1862,  the  rules 
as  to  a  shareholder's  right  to  transfer  are  classified  under  three 
heads :  (1)  where  the  transfer  is  out  and  out,  (2)  where  there  is 
an  implied  reservation,  and  (3)  where  the  transfer  is  made  with 
fraud,  and  the  fraud  is  against  the  company.  Here  there  was  no 
fraud  against  the  company,  but  in  Gilbert's  Case  (m)  there  was. 
The  payment  to  the  transferee  was  no  fraud :  Slater's  Case  (n). 
The  transfers  being  out  and  out  they  were  therefore  valid,  and  no 
winding  up  order  can  be  made. 

Eat,  J.,  after  stating  the  facts  of  the  case,  continued : — 

By  section  4,  the  expenses  incidental  to  the  formation  of  the 
company  and  to  procuring  the  Act  were  to  be  paid  by  the  company. 
Those  expenses  had  not  been  paid,  and  therefore  the  directors  took 
a  novel  course,  and  one  which,  though  ingenious,  does  not  reflect 
very  creditably  on  the  morality  of  those  concerned.  Mr.  Plimsoll 
was  liable  for  those  costs,  and  he  wanted  to  have  this  liability 
shared  by  the  rest  of  the  company.  The  directors,  therefore,  each 
took  their  40  qualification  shares.  Then  they  had  a  meeting,  and, 
by  certain  payments,  made  up  enough  to  diminish  the  liability  of 
Mr.  Plimsoll,  and  divided  the  liability  among  themselves.  Mr. 
Plimsoll  and  four  others  next  transferred  their  shares  to  one 
person,  and  they  paid  him  a  certain  sum  of  money  to  take  them. 

(0  4  De  G.  &  J.  544.  (n)  35  Beav.  391. 

(m)  L.  R.  5  Ch.  559. 
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This  was  done  after  an  action  had  been  begun  against  the  company.  isss. 
The  action  was  under  section  38  of  the  special  Act,  which  provided  i^Tkb 
for  approaches  being  made  to  the  market,  *'  and  in  the  event  of  the  ^    South 

^*^  °  '  London  Fish 

said  company  failing  to  make  such  new  street  the  company  shall  Market  Co. 

forfeit  60Z.  for  each  month."     The  company  never  made  the  street,       Cam)^. 

and  this  Act  having  been  made  with  the  knowledge  of  the  vestry, 

they  brought  an  action  for  the  penalties.     There  was  no  defence  to 

it.     It  was  pending  that  action,  and  to  get  rid  of  their  liability 

under  it,  that  they  took  these  steps.     They  paid  some  money  to 

Mr.  PlimsoU  to  relieve  him  of  part  of  his  liability,  and  then,  to 

defeat  the  action,  they  transferred  their  shares  to  a  nominee  of  Mr. 

PlimsoU,  paying  him  to  induce  him  to  accept  them.     The  object 

was  clear.     The  company  not  being  registered  under  the  Act  of 

1862,  it  was  subject  to  be  wound  up  only  if  there  were  more  than 

seven  members,  and  these  directors  designed  to  get  rid  of  their 

liability  under  the  Companies  Act,  and  to  defeat  the  action  for 

penalties  which  under  the  special  Act  they  had  contracted  to  pay, 

by  reducing  the  number  of  shareholders  under  seven.     It  has  been 

held  again  and  again  that  a  transfer  volimtarily  made  to  a  third 

person  would  be  valid  if  it  was  done  bond  Jide,  and  was  an  out  and 

out  transfer.     In  my  opinion  this  was  not  a  bond  fide  transfer, 

because  it  was  held  in  1870  by  Lord  RomiUy  and  Lord  Justice 

Giffard  in  Gilbert's   Case  (o),  that  the   transfer  of  qualification 

shares  by  directors  was  improper.     Lord  RomiUy  said,  '*  In  the 

first  place,  I  do  not  at  all  mean  to  dispute  the  cases  which  have 

been  decided  that  a  person  who  has  a  certain  number  of  shares  in  a 

company,  which  he  thinks  is  turning  out  ill,  may  get  rid  of  those 

shares  by  selling  them  to  anybody  whom  he  can  get  to  take  them, 

provided  there  is  no  fraud  committed.     Whether  a  director  can  do 

that,  is  a  question  which  has  never  yet  been  determined,  and  I 

apprehend  that  he  cannot.     His  situation  is  that  of  a  trustee  for 

the  shareholders,  and  therefore  he  is  not  at  liberty  to  do  things 

which  he  does  not  think  for  the  benefit  of  all  the  shareholders  of 

the  company — still  less  may  he  do  so  to  gain  pecuniary  advantage 

to  himself."   On  appeal.  Lord  Justice  Qiffard  said,  "  I  quite  agree, 

also,  that  because  a  man  is  a  director  he  is  not  necessarily  a  trustee 

{(f)  L.  R.  6  Ch.  pp.  662  and  665. 
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1888.  ^f  the  shares  he  holds  for  the  general  body  of  shareholders ;  and  in 
IiTm  ^  ^^^  variety  of  circumstanoes  he  is  just  as  free  to  deal  with  his 
SoTTTH  shares — except  perhaps  his  qualification,  which  he  cannot  deal  with 
Mabut  Co.  without  giving  up  his  directorship — as  any  other  person."  Thus 
Came)^  ^  ^  ^^^  ^  direct  opinion  to  the  effect  that  a  director  cannot  deal 
with  his  qualification  as  freely  as  with  his  other  shares ;  and  if  a 
director  transfers  his  qualification  shares  in  order  to  escape  liability 
that  is  distinctly  a  fraud.  I  therefore  hold  these  transfers  entirely 
void.  It  seems  to  me  a  very  proper  doctrine  to  hold.  I  am  not 
only  bound  by  the  dicta  which  I  have  read,  but  I  thoroughly  concur 
in  them.  This  transaction  was  a  mere  trick,  and  the  transfers 
being  void,  there  are,  therefore,  eight  shareholders  in  the  company. 
Then  the  question  arises  whether  I  should  direct  a  winding-up.  In 
the  Faversham  Case  (p)  one  of  the  learned  judges  doubted  whether 
the  Court  would  order  a  winding-up  where  the  legislature  intended 
the  company  to  be  established  for  a  public  purpose.  But  would  it 
not  be  very  much  better  for  the  public  that  this  company  should 
be  wound  up  ?  It  has  not  established  a  market,  and  it  is  impossible 
that  it  ever  should.  There  have  never  been  any  shares  applied  for 
except  the  original  shares  which  the  directors  by  the  Act  were 
bound  to  take,  and  therefore  the  foundation  of  a  market  by  the 
company  is  impossible.  The  public  interest  would  not  be  inter- 
fered with  by  a  winding-up  order,  and  therefore  I  must  make  one. 
It  is  true  there  is  a  remedy  by  scire  facias,  but  before  the  creditor 
could  proceed  in  that  way,  he  would  have  to  take  some  steps  to  set 
aside  the  transfers,  and  as  all  the  facts  are  now  before  me,  I  think 
it  best  to  at  once  direct  a  winding-up  order  with  costs. 

« 

Solicitors :  Lawless  <t  Co. 

C.  dk  S.  Harrison  d  Co. 

(l?)  36  Ch.  D.  329 ;  Fry,  L.  J.,  at  pp.  346  and  347. 
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THE    GENEBAL    BEVER8I0NARY    INVESTMENT    COU- ^J^f^^^^^^ 
PANY    V.    THE     GENERAL    REVERSIONARY    COM-  chancery 

DIVISION. 

Befokb 
Mr.  Justice 
Companies  Act  1862,  Sec,  20 — Similarity  of  Nam^a — Injunction,  Stirling. 

1888. 


PANY,  LIMITED. 


To   obtain  an  injunction    on  interlocutory  application  to  restrain  a         "*"-' 
company  from  trading  under  a  name  very  sinailar  to  that  of  a  previously       "^ 
established  company,  it  is  not  enough  to  show  the  similarity  of  the  names, 
but  also  that  there  is  a  reasonable  probability  of  damage  in  consequence 
to  the  business  of  the  plaintiff  company. 


T 


HIS  was  a  motion  for  an  injunction  to  restrain  the  General 
Reversionary  Company,  Limited,  from  continuing  its  business 
under  that  name. 

This  company  was  incorporated  in  the  early  part  of  1888,  with 
a  capital  of  500Z.,  for  the  purpose  of  carrying  on  in  Liverpool  a 
business  similar  to  that  carried  on  in  London  by  a  large  and  old- 
established  company  known  as  the  General  Reversionary  Invest- 
ment Company.  The  evidence  showed  that  in  certain  commercial 
books  of  reference  the  London  company  was  sometimes  described 
simply  as  The  General  Reversionary  Company ;  but  no  evidence 
was  produced  showing  that  any  person  had  actually  been  misled  by 
the  similarity  of  names,  though  the  secretary  of  the  London  com- 
pany had  made  an  affidavit  expressing  a  fear  that  persons  might  be 
misled  into  believing  his  company  to  have  opened  a  branch  office  in 
Liverpool. 

Qraham  Haatinga,  Q.C.,  and  Dauney,  for  the  motion,  relied  on 
Hendricks  v.  Montagu  {q). 

A'Beckett  Terrell^  contra : — 

Mere  similarity  of  names  is  not  enough.     Here  there  has  been 
no  intent  to  deceive.    It  must  be  shown  that  the  similarity  is  likely 

(q)  17  Ch.  D.  638. 
C.C. — VOL.    I.  F 
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1888.       to  deceive.     Merchant  Banking  Co.  of  London  v.  Merchants'  Joint 
Thb  General  ^*^^*  Bank  (r) ;  Borthwick  V.  The  Evening  Post  («)• 

Beye&sion- 

Inv^ent  Stirling,  J.: 

The  General      ^^^  question  is  whether,  as  in  Hendricks  v.  Montagu  (ss),  the 

^"^St^*^"  °*°^®  ^^  ^^  defendant  company  is  so  like  the  plaintiflf's  as  to 

Company,    enable  the  former  to  appropriate  part  of  the  plaintiff's  business. 

Limited.  .  jtjt     x  r  j. 

It  IS  not  enough  to  show  the  similarity  of  the  names,  but  it  must 
also  appear  that  there  is  some  reasonable  probability  that  the 
plaintiff's  business  will  be  damaged.  The  only  evidence  of  this — 
that  of  the  secretary  of  the  London  company  that  the  public  might 
believe  a  branch  had  been  opened  in  Liverpool — is  not  sufficient 
for  granting  an  injunction  on  interlocutory  application.  I  shall 
therefore  make  no  order.  The  costs  of  this  application  will  be 
costs  in  the  action. 

Solicitors  :  Stourbridge  dt  May. 

J.  d'  W.  Maude,  agents  for  J.  F.  Harrison,  Liver- 
pool. 

(r)  9  Ch.  D.  660.  (»)  37  Ch.  D.  449.  («)  17  Ch.  D.  638. 
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In  re  fore   street   WAREHOUSE   COMPANY.         high  court 

OF  JUSTICE, 

CHANCERY 
Petition  to  reduce  Capital — Companies  Acty  1867,  ss,  9,  11, 13,  15 — Return  of    DIVISION 

Paid-up   Capital  authorised  by  Special  Resolution — Amount  uncalled  on       Beporb 

Shares  increased  by  Amount  Returned—Power  to  Bind  Individual  Share-   Mr.  Justice 

holders — Form  of  Minute.  Kay. 

1888. 
A  company  by  special  resolution  determined  to  return  part  of  its  paid-  '"-'^ 

up  capitaL  The  nominal  capital  of  the  company  was  nowise  aflfected.  „"J^oi?? 
The  number  of  shares  remained  the  same,  and  the  nominal  amount  of 
each  share  was  not  reduced  in  any  way.  The  capital  returned  was  to 
be  liable  to  be  again  called  up.  All  creditors  had  been  settled  with.  On 
petition  to  reduce  capital  under  The  Companies  Act,  1867,  notwithstanding 
doubts  as  to  the  power  to  force  individual  shareholders  to  accept  a  return 
on  such  terms,  the  court  made  an  order  in  the  form  of  minute  proposed. 


and  2Zrd, 


T 


HIS  was  a  petition  for  the  sanction  of  the  court  to  the  reduc- 
tion of  paid-up  capital  by  returning  part  of  such  capital,  the  part 
returned  remaining  liable  to  he  again  called  up.  The  nominal 
capital,  therefore,  to  be  in  no  way  reduced. 

By  special  resolution  dated  December  5  and  20, 1887,  the  follow- 
ing was  added  to  the  company's  articles  of  association  :  '^  The  com- 
pany may  from  time  to  time  reduce  its  capital  in  any  of  the  modes 
authorised  by  the  Companies  Acts,  1862  to  1880,  or  any  other  Act 
for  the  time  being  in  force.'' 

On  December  20,  1887,  confirmed  January  4,  1888,  for  the  pur- 
poses of  section  9  of  the  Companies  Act,  1867,  a  special  resolution 
was  passed,  and  in  these  terms :  "  That  in  respect  of  the  shares 
in  the  capital  of  the  company,  upon  all  of  which  the  sum  of  14!. 
per  share  has  been  paid  up,  capital  be  paid  ojQT  or  returned  to  the 
extent  of  9,L  per  share,  so  as  to  reduce  the  capital  paid  up  on  all 
such  shares  to  the  sum  of  IIZ.  per  share,  upon  the  footing  that  the 
amount  paid  oflF  or  returned  on  each  share  or  any  part  of  it  may  be 
called  up  again  in  the  same  manner  as  if  it  had  never  been  paid." 

The  petition  for  the  court's  sanction  to  the  proposed  reduction 
was  then  presented  under  section  11  of  the  Companies  Act,  1867, 

F   2 


I 
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1888.       ftiid  the  list  of  the  company's  creditors  having  been  duly  settled, 

iTl^       *"  ^}^  creditors  were  subsequently  paid  their  debts,  with  the  ex- 

FoRB  Street  ception  of  a  few  of  the  creditors  whose  consent  in  writing  to  the 

"Warehouse 

(Company,  proposed  reduction  had  been  obtained.  The  following  was  the 
form  of  minute  which,  for  the  purposes  of  section  16,  the  court 
was  asked  to  approve  :  "  The  capital  of  the  Fore  Street  Warehouse 
Company,  Limited,  is  480,000Z.,  divided  into  80,000  shares  of  162. 
each.  At  the  time  of  the  registration  of  this  minute  the  whole  of 
the  said  80,000  shares  have  been  issued  and  allotted,  upon  each  of 
which  the  sum  of  142.  has  been  and  is  to  be  deemed  to  be  paid  up, 
but  in  respect  of  each  of  the  said  shares  the  company  is  empowered 
to  pay  off  or  return  8Z.  of  the  amount  so  paid  up,  upon  the  footing 
that  the  amoimt  paid  off  or  returned,  or  any  part  thereof,  may  be 
called  up  again." 

Miliary  Q.C.,  and  G.  T.  MilUir,  for  the  petition  : — 

The  court  has  approved  of  minutes  in  this  form  in  the  Northmoor 
Co.,  and  in  the  Coldhurst  Cotton  Spinning  Co. ;  as  is  stated  in 
Palmer's  Company  Precedents,  8rd  ed.,  p.  200. 

Kay,  J. : 

What  power  have  I  to  make  an  order  in  this  form?  Every 
individual  shareholder  is  not  before  me.  How  the  court  could 
impose  on  individual  shareholders  a  condition  repaying  them 
capital  for  which  they  are  still  to  remain  liable,  I  do  not  know. 
That  is  not  a  reduction  of  capital.  I  cannot  make  each  share- 
holder contract  to  accept  a  return  of  capital  under  which  he  is  still 
to  remain  liable  to  pay  what  has  been  returned.  I  should  like  to 
see  the  papers  in  the  case  of  the  Northmoor  Company ;  and  I  shall 
not  make  this  order  without  consultation  with  the  other  judges. 

The  petition  stood  over  for  a  week,  and  on  June  28,  the  orders 
made  in  several  cases  having  been  produced,  Mr.  Justice  Kay  said 
that  as  such  orders  seemed  to  have  been  made  over  and  over  again, 
he  would  make  the  desired  order  in  the  present  case.  The  minute 
must  show  what  the  capital  was  and  what  it  is  now  to  be,  and  how 
much  per  share  is  to  be  deemed  to  have  been  paid  up. 
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The  following  were  the  orders  produced  :  1888. 

Northmoor  Spinning  Co. ;  by  Kay,  J.,  22nd  December,  1882.       f^^^ 
Coldhurat  Cotton   Spinning  Co.;   by  HaU,  V.-C,  January,  ^^^^™^;[ 

1882.  Company. 

Higginshaw  Mills  and  Spinning   Co.;    Lancaster   Palatine 

Court,  28th  January,  1884. 
Channel  Tunnel  Co. ;  by  Chitty,  J.,  6th  February,  1886. 
Craven  Lime  Co. ;  21st  April,  1888. 

Solicitors :  Ashurst,  Morris,  Crisp  <t  Co. 


In   re   the    land   DEVELOPMENT   ASSOCL^TION.        court  op 

KENT'S  CASE.  appeal. 

Before 
Cotton,  L.J 
Winding  wp —Companies  Act^  1867,  *5ec.  2b— Directors'  Resolution  cm  to  Set-off    Fky,  L.J., 

of  Cross  Debts  due  in  present!  hvi  payable  in  future — Fraudulent  Preference    Lopes,  L.J. 

—Companies  Act,  1862,  Sec.  164— Bankruptcy  Act,  1883,  ss.  38  and  48.  ^^^ 

A  company  owed  a  debt  to  E.  Before  any  portion  of  it  had  become  ancf  16/^*^ 
payable,  it  was  assigned  by  E.  to  K.,  a  shareholder.  Under  the  Articles 
of  Association  the  directors  had  power  to  accept  money  from  shareholders 
on  their  shares  in  anticipation  of  calls.  K.  gave  notice  to  the  company 
of  E.'8  assignment,  and  requested  the  directors  to  credit  him  with  payment 
of  his  shares  in  full  by  writing  off  from  E.'s  debt  so  much  as  would  be 
equal  to  the  amount  remaining  unpaid  on  his  shares.  No  call  had  been 
made  on  these  shares.  On  receipt  of  K.'s  request  the  board,  by  resolution, 
agreed  to  the  request,  but  no  writing  off  ever  was  made  in  the  company's 
books.  At  the  date  of  the  request  the  company  was,  to  the  knowledge  of 
K.,  in  difficulties,  and  within  a  month  of  the  resolution  a  winding-up 
order  was  made.    No  registered  contract  was  ever  filed. 

Held  :  That  the  resolution  merely  amounted  to  an  agreement  to  write 
off  at  a  future  time  when  the  cross  debts  should  become  actually  payable, 
and  that  K.'s  shares  were  therefore  not  paid  up  in  full  at  the  date  of  the 
winding  up  and  he  was  liable  for  calls. 

Held  also:  That  if  this  transaction  had  amounted  to  imyment  it 
would,  under  the  circumstances,  have  constituted  a  fraudulent  preference. 


T 


HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  Kay 
holding  the  appellant  liable  for  calls  made  in  the  winding  up  of 
the  company  under  the  following  circumbtancos. 
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1888.  The  company  was  registered  in  1880.     By  article  11  of  the 

^^^       Articles  of  Association  it  was  provided  that  "  The  directors  may, 

Thb  Land    if  they  think  fit,  receive  from  any  member  willing  to  advance  the 

Dbyblopment  1  ct 

Association  same,  all  or  any  part  of  the  moneys  due  upon  the  shares  held  by 

T^Cb^t*  ft  _- 

Case).  ^^^  beyond  the  sums  actually  called  for."  The  company  was 
indebted  to  Mr.  Eichholz  in  an  amount  as  to  which  there  was  some 
uncertainty,  but  which  was  said  to  be  about  16,000Z.  The  first 
instalment  of  this  debt  was  to  become  payable  on  80th  June, 
1886.  The  appellant,  Kent,  had  been  the  managing  director  of  the 
company,  but  had  resigned  in  1885,  and  was  the  holder  of  800 
shares  of  lOZ.  each.  Having  purchased  from  Mr.  Eichholz  the 
debt  due  to  him  from  the  company,  Kent  wrote  the  following  letter 
to  the  directors  on  the  2nd  of  April,  1886 :  *'  Gentlemen :  I 
request  you  to  transfer  from  the  amount  due  from  the  Association 
to  me,  a  sum  sufficient  to  pay  up  in  full  the  shares  standing  in  Mr. 
Shurly's  name  in  the  books  of  the  Association,  and  also  the  shares 
standing  in  my  name  in  the  said  Association."  On  that  day  a  board 
meeting  was  held  and  three  directors  were  present,  of  whom  Shurly  was 
one,  three  directors  being  the  quorum  necessary  for  the  transaction 
of  business.  It  was  then  resolved  that  effect  be  given  to  the  request 
contained  in  Mr.  Kent's  letter,  and  a  minute  of  this  resolution  was 
accordingly  entered  in  the  company's  books,  but  no  actual  writing- 
off  of  any  part  of  the  company's  debt  to  Eichholz,  against  any  calls 
to  be  made  on  Kenfs  shares,  was  entered  in  any  of  the  books, 
nor  was  any  contract  in  writing  filed  with  the  Registrar  of  Joint 
Stock  Companies.  At  this  date  no  call  had  been  made  on  Kent's 
shares. 

In  March,  1886,  a  petition  for  winding  up  the  company  had 
been  filed  by  the  appellant,  in  which  he  alleged  the  insolvency  of  the 
company,  and  on  April  20th,  1886,  a  winding-up  order  was  made 
on  a  petition  presented  on  April  5th  by  another  creditor. 

The  appellant  was  placed  by  the  liquidator  on  the  list  of  con- 
tributories,  and  a  call  having  been  made  upon  him,  Mr.  Justice 
Kay  held  him  liable  as  a  contributory,  on  the  ground  that  the  mere 
minute  of  the  resolution  of  April  4th,  1886,  unaccompanied  by  any 
writing-off  in  the  company's  books,  or  by  any  registered  contract, 
did  not  amount  to  payment  in  cash  as  required  by  section  25  of 
the  Companies  Act,  1867. 
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From  this  decision  Kent  appealed.  1888. 

In  KB 

The  appellant  in  personam  :—  Dbtblopment 

Association 
(Kent's 

Power  was  given  by  the  Articles  for  shareholders  to  pay  up  in       c^»)- 
advance  of  calls. 

[Cotton,  L.J. :  The  difficulty  here  is  to  make  out  that  this  is 
payment  and  not  accord  and  satisfaction.] 

I  rely  on  Ferrao's  Case  (t).  There  was  an  entry  in  the  books  of 
the  company  by  minute  recording  the  resolution  of  April  the 
2nd,  1886,  that  a  cross  writing-off  of  the  two  debts  should  take 
place. 

[Fry,  L.J. ;  Can  you  have  payment  of  a  debt  by  a  cross  debt 
when  one  debt  is  debitum  in  presently  solvendum  in  presently  but 
the  other  is  debitum  in  presenti,  solvendum  in  futuro?  The  first 
instalment  of  Eichholz's  debt  was  to  become  payable  only  on  the 
80th  of  June,  1886.] 


In  Spargo's  Case  (u)  an  entry  in  the  books  was  held  sufficient  for 
the  purposes  of  section  25.  The  entry  of  the  resolution  in  the 
company's  books  was  a  sufficient  entry  as  far  as  I  am  concerned. 
By  Rule  17  of  the  General  Order  of  November,  1862,  the  Uquidator 
is  to  complete  and  rectify  the  books  of  the  company. 

[Cotton,  L.J. :  If  a  writing-off  in  the  books  was  necessary, 
then  it  could  not  be  made  after  the  commencement  of  the  winding 
up.] 

The  appellant  cited  also  FothergiWs  Case  (x),  Bentleys  Case  (y), 
White's  Case  {z),  and  And/ress's  Case  (a). 


(t)  L.  R.  9  Ch.  365.  (y)  12  Ch.  D.  850. 

(u)  L.  R.  8  Ch.  407.  (»)  12  Ch.  D.  511. 

(x)  L.  R.  8  Ch.  270.  (a)  47  L.  J.  Ch.  679. 
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1888.  MartiUf  Q.C.  and  Vernon  R.  Smith,  for  the  liquidator  : — 

Thb  Laio)        The  transaction  rested  merely  in  agreement.      There  was  no 

Detelopment 

Association  entry  in  the  books  in  pursuance  of  the  resolution.  Moreover  that 
Case).*  resolution  was  invalid,  because  na  director  could  by  the  articles  vote 
on  a  resolution  in  which  he  was  himself  mterested.  Three  direc- 
tors were  necessary  to  form  a  quorum,  and  the  qtu>rum  of  three  on 
April  the  4th  comprised  one,  Mr.  Shurly,  who  was  interested  in 
the  transaction. 

Article  11  says  the  directors  may  receive  moneys  upon  shares  in 
advance  of  calls.  Is  a  transaction  of  the  kind  which  took  place 
here,  a  receiving  of  moneys  ?  The  resolution  only  shows  an  agree- 
ment for  an  executory  transaction  and  is  not  enough.  There  must 
be  a  completed  agreement  amounting  to  payment.  Calisher's 
Case  (b),  Black's  Case{c),  In  re  Whitehotise(d),  Habershon's 
Case  (e). 

[Fby,  L.J. :  This  would  amount  to  setting-oflf  two  debts,  both 
due,  but  neither  of  which  had  actually  become  payable  at  the  date 
of  the  set-oflf.] 

Then,  again,  the  transaction  amounted  to  a  fraudulent  prefer- 
ence. In  March,  that  is  before  the  transaction,  Kent  presented  a 
petition  for  winding  up,  in  which  he  alleged  the  company's  insol- 
vency. He  could  not  then,  by  such  a  transaction,  pay  himself  20s. 
in  the  pound.  Section  164  of  the  Act  of  1862  makes  provision  as 
to  fraudulent  preferences,  and  we  must  look  to  section  48  of  the 
Bankruptcy  Act,  1883.  The  winding  up  took  place  within  three 
months.  Gaslight  Improvement  Co.  v.  Terrell  (/),  Spkes*  Case{g), 

Cotton,  L.J. : 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  Kay,  who  held 
the  appellant  liable  to  calls  made  in  the  winding  up  of  the  Land 
Development  Association.  It  is  contended  on  his  part  that  his 
shares  must  be  treated  as  paid,  not  because  he  paid  up  before  the 

(6)  L.  K.  5  Eq.  214.  {e)  L.  R.  5  E<i.  286. 

(c)  L.  R.  8  Ch.  254.  (/)  L.  R,  10  Eq.  168. 

(i)  9  Ch.  D.  695.  («/)  L.  R.  13  Eq.  256. 
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winding  up,  but  because  having  regard  to  the  transaction  of  the  igss. 
2nd  of  April,  1886,  this  case  comes  within  the  principles  of  the  i^^j 
cases  to  which  I  shall  have  to  refer,  and  notably  within  Sparqo's    Thb  Land 

Development 

Case  (Ji),  I  shall  first  call  attention  to  what  was  said  by  Lord  Association 
Justice  James  and  Lord  Justice  MelUsh  in  that  case,  where  it  was  c^b).** 
held  that  what  was  done  amounted  to  payment  (i).  (The  Lord 
Justice  having  read  the  passages  in  the  judgments  proceeded:) 
Now  apply  that  to  the  present  case,  having  regard  to  section  25. 
Here  800  shares  were  held  by  Kent,  and  there  was  a  provision  in 
the  Articles  of  Association  that  the  directors  might  receive  pay- 
ment in  anticipation  of  calls,  but  no  call  had,  on  the  2nd  of  April, 
1886,  been  made.  The  company  was  indebted  to  one  Eichholz  ; 
but  under  an  agreement  come  to  in  November,  1885,  this  debt  was 


{h)  L.  B.  8  Ch.  407. 

(i)  At  p.  412,  by  Janies,  L.J. : 
**  It  was  considered  that  there  was 
mischief  in  collateral  contracts  of  that 
kind  which  deprived  creditors  of  the 
remedies  which  they  would  expect  to 
have  against  persons  whose  names 
they  saw  registered  on  the  list  of 
shareholders.  In  FofhergiWs  Casey  the 
bargain  in  effect  was  to  give  paid-up 
shares  in  satisfaction  of  the  money 
which  was  to  be  paid  for  other  shares. 
But  if  a  transaction  resulted  in  this, 
that  there  was  on  one  side  a  bond  fide 
debt  payable  in  money  at  once  for  the 
purchase  of  property,  and  on  the  other 
side  a  h<md  fidt  liability  to  pay  money 
at  once  on  shares,  so  that  if  bank  notes 
had  been  handed  on  one  side  of  the  table 
to  the  other  in  payment  of  calls,  they 
might  have  legitimately  been  handed 
backinpaymentfor  the  property,  it  did 
appear  to  me  in  FothergilVs  Case^  and 
does  appear  to  me  now,  that  this  Act 
of  Parliament  did  not  make  it  neces- 
Bary  that  the  formality  should  be  gone 
through  of  the  money  being  handed 
over  and  taken  back  again  ;  but  that 
if  the  two  demands  are  set  off  against 
each  other,  the  shares  have  been  paid 
for  in  cash.  If  it  came  to  this  that 
there  was  a  debt  in  money  payable 
immediately  by  the  shareholders  to 


the  company  and  that  each  was  ac- 
cepted in  full  payment  of  the  other, 
the  company  could  have  pleaded  pay- 
ment in  an  action  brought  against 
them,  and  the  shareholder  could  have 
pleaded  payment  in  cash  in  a  corre- 
sponding action  brought  by  the  com- 
pany against  him  for  calls.  Suppos- 
ing the  transaction  to  be  an  honest 
transaction,  it  would  in  a  court  of  law 
be  sufficient  evidence  in  support  of  a 
plea  of  payment  in  cash,  and  it  ap- 
pears to  me  that  it  is  sufficient  for 
this  court  sitting  in  a  winding-up 
matter."  And  at  p.  414,  by  Mellish, 
L.J  :  *^  Nothing  is  clearer  than  that 
if  parties  account  with  each  other,  and 
sums  are  stated  to  be  due  on  one  side, 
and  sums  to  an  equal  amount  due  on 
the  other  side  on  that  account,  and 
those  accounts  are  settled  by  both 
parties,  it  is  exactly  the  same  thing  as 
if  the  sums  due  on  both  sides  had 
been  paid.  Indeed,  it  is  a  general 
rule  of  law,  that  in  every  case  where 
a  transaction  resolves  itself  into  pay- 
ing money  by  A.  to  B.,  and  then  hand- 
ing it  back  again  by  B.  to  A.,  if  the 
parties  meet  together  and  agree  to  set 
one  demand  against  the  other,  they 
need  not  go  through  the  form  and 
ceremony  of  handing  the  money  back- 
wards and  forwards." 
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1888.        made  payable  in  instalments,  the  first  of  which  would    become 

In^       payable  on  the  30th  of  June,  1886.     There  was  thus  no  sum  due 

The  Land    and  payable  by  the  company  on  the  2nd  of  April,  1886.     Kent 

Development 

Association  purchased  from  Eichholz  the  debt  due  to  him  by  the  company,  due 
Case).^      but  not  payable  immediately.     Next  we  find  KenVs  letter  to  the 
directors  of  the  2nd  of  April,  and  then  the  directors'  resolution. 
That  was  all  that  was  done.      Can  that  transaction  be  said  to 
support  a  plea  of  payment  ?    No,  the  debt  due  to  Eichholz  was 
not  payable  till  June  ;  the  liabiUty  on  Kent's  shares  was  a  debt 
not  payable  till    the  time  when   the  directors  might  think  fit  to 
make  calls.     The  transaction  was  a  mere  agreement  of  something 
to  be  done  in  the  future  when   the  debt  should  become  payable 
to  Eichholz  and  when  money  should  become  payable  by  Kent  on 
his  shares,  either  by  calls   made  or  by  the  directors  agreeing  to 
receive  money  in*^  anticipation  of  calls.     In  my  opinion  there  was 
nothing  of  the   kind  here.      What  Mr.  Justice  Kay  referred  to 
in  his  judgment  was  this.      If  there    had   been  a  consequential 
entry  in  the  books  of  the  company  of  a  sum  paid  by  it  to  Eich- 
holz, and  then  of   a  sum  received   by  it  from  Kent,  that  might 
show  there  was  an  agreement  in  fact,  if  it  could  be  made,  that 
the    debt  due  to  Eichholz   should  be  considered  as  payable  im- 
mediately, and  that  the  company  had  agreed  to  receive  from  Kent, 
in  anticipation  of  calls,  the  sum  it  had  paid  to  Eichholz.      But 
that,  in  my  opinion,  was   not   the   agreement.      It  was  a  mere 
contract  as   to    something   to   be  done  in  futuro.      If  there  had 
been  that  entry  in  the  books  it  would  have  shown  that  the  com- 
pany had  treated  the   matter  as  a  payment  to  Eichholz  and   as 
a  receipt  through  Kent  of   the   money  paid  to  Eichholz.      It  is 
not  that  an  entry  in  the  books  would  have  been  evidence  of  what 
was  here  agreed  to,  but  it  would   have   altered  the  transaction, 
and  although  it  is  true  that    the  liquidator  might  make  up  the 
books  in  accordance  with  the  state  in  which  they  ought  to  have 
been  on  tho  winding  up  of  the  company,  yet  no  entry  amounting 
to  an  admission  of  payment  and   receipt — admission    on   behalf 
of  the  company  enabling  Kent  to  put  in    a   plea  of  payment — 
could   have   been   made   by  anyone   after   the  commencement  of 
the  winding  up,  because   it  would    have    altered    the  position  of 
the  parties. 
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I  shall  now  refer  to  Ferrao's  Case  (A;),  which  was  pressed  upon  1888. 
ns  in  the  argument.  It  does  not,  however,  support  the  appellant's  f^^ 
contention.     There,  it  is  true,  no  calls  were  payable,  but  in  pursu-    ^hb  Land 

^   *>  '  ^  Dbyelopmbnt 

ance  of  a  Judge's  order  the  company  credited  Ferrao's  shares  with  Association 

^Kent's 

7002.  so  as  to  make  them  fully  paid,  and  this  was  to  be  treated  as  Case). 
actual  payment  by  the  company  of  700Z.  to  Webb,  to  whom  the 
company  was  indebted.  These  cross  transactions  were  entered  in 
the  company's  books,  and  the  Lords  Justices  held  that  there  was 
actual  payment,  and  that  Ferrao's  shares  were  fully  paid.  But 
that  is  quite  different  from  this  case. 

Then  it  is  said  we  ought  to  construe  the  resolution  of  the 
directors  as  if  it  were  an  agreement  to  receive,  by  anticipation,  the 
amount  due  or  still  unpaid  on  Kent's  shares,  and  then  to  pay  back 
before  it  was  due  that  which  was  payable  only  in  June,  1886,  that 
is,  Eichholz's  debt.  Now  would  that  have  been  a  good  agreement  ? 
I  have  stated  my  opinion  that  the  resolution  is  not  an  agreement  to 
that  effect.  Looking  at  Article  11,  my  opinion  is  that  the  mere 
agreement  to  treat  both  sums  as  then  payable  would  not  come 
within  this  article,  because  what  it  contemplated  was  an  actual 
receipt  of  money  in  anticipation  of  its  being  called  for  by  the 
directors.  But,  in  any  case,  such  an  anticipation  would,  in  my 
opinion,  have  been  a  fraudulent  preference,  because  I  conclude  that 
at  this  time  the  company  was  not  able  to  pay  its  debts  when  they 
became  due  out  of  its  own  money.  The  transaction  was  gone 
through  in  anticipation  of  a  winding  up.  There  was  a  pending 
petition  filed  by  Kent^  who  filed  it  only  because  there  were  other 
creditors  who  might  desire  to  wind  up  the  company.  On  the  5th 
of  April,  three  days  after  the  directors'  resolution,  another  petition 
was  presented,  and  a  winding-up  order  was  made  on  it  before  the 
end  of  the  month. 

Let  us  now  look  at  section  48  of  the  Bankruptcy  Act,  1888,  and 
section  164  of  the  Companies  Act,  1862.  (Having  read  the 
sections,  his  lordship  continued  :)  Here  the  winding  up  took  place 
within  three  weeks.  To  allow  the  transaction  contended  for  by  Kent^ 
would  be  to  give  him,  as  assignee  of  Eichholz's  debt,  a  preference 
over  other  creditors  who  could  not  be  paid  in  full,  as  he  would 

(jfc)  L.  R.  9  Ch.  355. 
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1888.       receive  a  portion  of  that  debt  in  fall.     It  is  utterly  immaterial  that 

hTaB       ^^^  ^^^^  ^^^  ^  Eichholz  was  for  a  larger  amount  than  the  sum  due 

Thb  Land    qd  the  shares.     Then  it  is  said  we  must  not  deal  with  it  in  that 

Development 

Association  wav,  because  having  regard  to  section  88  of  the  Bankruptcy  Act, 
Case).  this  would  not  be  a  fraudulent  preference  in  the  case  of  an  indi- 
vidual. That  section  requires,  after  bankruptcy,  that  there  shall 
be,  if  there  are  mutual  debts,  a  set  off  of  one  against  the  other  and 
only  proof  for  the  balance.  But,  in  my  opinion,  that  section  will 
not  prevent  this  transaction  if  it  would  otherwise  be  a  fraudulent 
preference,  from  being  so  here.  It  is  not  meant  by  section  164  to 
import  into  winding  up  the  bankruptcy  section  38  and  the  set  off 
required  by  it,  for  in  the  Act  of  1862  there  is  express  provision  to 
the  contrary  in  the  case  of  one  who  occupies  the  position  of  creditor 
as  well  as  shareholder. 

In  my  opinion  the  appeal  fails,  and  must  be  dismissed  with 
costs. 

Fry,  J.  : 

In  this  case  the  appellant  contends  that  he  has  paid  the  amount 
due  on  his  shares,  and  he  relies  on  the  directors'  resolution. 
(Having  stated  the  facts,  his  lordship  said :)  On  those  facts,  is 
there  payment  of  the  amount  due  on  the  shares'?  If  we  had 
recourse  only  to  section  25  of  the  Act  of  1867  there  could  be  no 
question  ;  but  then  comes  Spargo's  Case  (Z).  Did  the  transaction 
equal  payment  in  law  ?  No,  because  the  resolution  did  not  settle 
the  account.  It  states  that  the  debt  due  to  Eichholz  shall  be 
applied  to  pay  up  Kenfs  shares  in  full.  That  is  merely  an  agree- 
ment for  a  future  settlement  as  and  when  the  debts  become  payable. 
If  on  the  30th  of  June  the  company  had  made  an  entry  setting  off 
the  instalment  of  its  debt  to  Eichholz,  which  was  then  to  become 
payable  by  it,  against  the  shares,  that  would  have  been  different. 

But  supposing  the  transaction  to  have  been  a  payment  within 
section  25,  then  it  would  have  been  a  fraudulent  preference.  At  the 
time,  the  company  was  commercially  insolvent.  It  was  obviously 
intended  to  give  Kent  payment  in  full  of  so  much  of  Eichholz's 
debt  as  was  equal  to  the  amount   unpaid   on   his   shares.     The 

(0  L.  R.  8  Ch.  407. 
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company  was  wound  up  shortly  after,  and  the  circumstances  show        igss. 
the  affair  to  have  been  a  sham.     In  my  opinion  the  appeal  fails.  i^Trb 

TuE  Land 

T  rx-^-^m    T    T   .  Development 

LoPES,  L.J.  :  Association 

The  appellant  contends  that  his  shares  are  fully  paid.  That  Cask).** 
depends  on  section  25  of  the  Act  of  1867.  If  not  paid  in  cash 
there  must  be  a  registered  contract.  There  is  none  here.  Has 
there  then  been  payment  ?  The  transaction  was  merely  an  agree- 
ment between  the  company  and  Kent  that  a  debt  not  payable  in 
presenti  should  be  set  off  against  a  liability  of  his  which  might  arise 
at  a  future  time. 

Ferrao*8  Case  (m)  does  not  assist  the  appellant.  But  even  if 
this  had  been  a  payment  it  would  have  been  bad  as  being  a 
fraudulent  preference,  the  transaction  having  been  carried  out 
under  contemplation  of  a  winding  up.  There  was  no  pressure 
from  the  outside  creditor. 

Solicitors :  Coxwell. 

Badham  and  Williams, 

(m)  L.  R.  9  Ch.  355. 
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APPEAL. 

CoTTON^^  J    ^^^^V^'"^^^  ^^^f  1862,  Sec.  145 — Supervision  or  Compulsory   Order — Right   of 

Fry,  L.J.,  '  Creditor  to  Compulsory  Order  ex  dehito  ivLBtitisn. 

Lopes,  L.J. 

1888.  A  winding-up  order  was  presented  by  a  creditor.     The  company  dis- 

'""•^^  puted  the  validity  of  the  debt,  and  the  petition  stood  over  for  an  action 

d  271/1  ^^  ^  brought  to  determine  the  question.     Shortly  afterwards  the  company 

went  into  voluntary  liquidation,  and  a  few  days  before  the  trial  the 

liquidator  withdrew  from  the  action,  alleging  that  the  company  had  no 

assets  at  all.     Before  the  presentation  of  the  petition  the  company  had 

issued  accounts  showing  assets.     Judgment  having  been  given  for  the 

amount  of  the  debt,  the  petition  came  on  for  hearing,  and  the  court 

continued  the  voluntary  winding  up  under  supervision.     The  petitioning 

creditor  appealed,  contending  that  in  such  a  case  he  had  a  right  to  a 

compulsory  order. 

Held:  That  he  would  be  entitled  to  such  an  order  only  where  the 

company  had  assets,  and  he  could  obtain  payment  in  no  other  way.     If 

he  relies  on  section  145  of  the  Companies  Act,  1862,  he  must  satisfy  the 

court  that  his  rights  would  be  prejudiced  by  a  voluntary  winding  up. 


T 


HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  Kay,  who 
had  refused  to  make  an  order,  on  the  petition  of  the  appellant,  a 
creditor,  for  the  compulsory  winding  up  of  the  company,  and  had 
directed  the  voluntary  winding  up  to  be  continued  under  super- 
vision. 

On  December  18, 1887,  the  appellant,  W.P.  Millington,  presented 
a  petition  for  winding  up  the  company.  He  alleged  that  he  was  a 
creditor  for  over  1,300Z.,  that  the  company's  assets  amounted  to 
nearly  8,O0OZ.,  but  that  its  liabilities  were  twice  as  great.  The 
company's  debt  to  him  arose  out  of  certain  Stock  Exchange  trans- 
actions in  which  the  company  acted  as  the  appellant's  brokers. 
From  accounts  issued  by  the  company  on  November  80,  1887,  it 
was  made  to  appear  that  it  was  possessed  of  assets  of  the  value  of 
nearly  2,000Z.  The  company  disputed  the  petitioner's  debt  on  the 
ground  that  it  arose  from  a  gaming  and  wagering  contract,  and 
when  the  petition  first  came  on  for  hearing,  Mr.  Justice  Kay 
adjourned  it,  and  directed  the  petitioner  to  bring  an  action  at  law 
for  the  purpose  of  establishing  his  debt.     While  that  action  was 
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pending,  the  company  on  Jannary  26,  1888,  went  into  voluntary        i888. 
liquidation,  and  on  April  80,  a  day  or  two  before  the  trial  of  the       i^Trb 
action,  the  company's  solicitor  wrote  to  the  petitioner's  solicitor,    ^*^  ^^^^ 
saying  that  the  company  had  no  assets,  and  therefore  it  would  be 
useless  for  it  to  defend  the  action.     Judgment  for  the  petitioner 
for  the  amount  of  his  debt  was  thereupon  signed,  and  the  petition 
was  then  restored  to  the  paper.     The  company  consisted  of  eleven 
members,  five  of  whom  were  directors,  and  the  other  six  held  one 
share  each.     Although  the  letter  of  April  80  was  not  in  evidence, 
Mr.  Justice  Kay  refused  to  order  a  compulsory  winding  up  but  con- 
tinued the  voluntary  winding  up,  under  the  supervision  of  the  Court. 
The  liquidator  was  quite  independent  of  the  affairs  of  the  company, 
but  had  been  suggested  for  the  office  by  the  company's  auditor. 

H.  Terrell  in  support  of  the  appeal : — 

The  company's  own  accounts  of  November,  1887,  showed  a  sum 
of  nearly  2,0O0L,  which  would  have  been  available  for  paying  the 
petitioner's  debt ;  but  on  April  80  of  this  year,  three  months  after 
the  commencement  of  the  voluntary  winding  up,  the  company's 
solicitor  wrote  that  the  company  had  no  assets. 

[Fry,  L.J. :  There  is  a  supervision  order  and  a  liquidator.  Why 
don't  you,  if  you  say  the  company  has  assets,  find  this  out  from  the 
liquidator  ?] 

We  want  to  enquire  into  the  dealings  of  the  directors  with  the 
assets.  Applying  to  their  liquidator  is  very  different  from  having 
our  own  liquidator.  A  creditor  is  entitled,  ex  debito  jmtitice,  to  a 
compulsory  order,  unless  there  are  exceptional  circumstances. 
Section  145  of  the  Act  of  1862  contemplates  this  right  where  a 
voluntary  winding  up  has  preceded  the  hearing  of  the  petition  (w). 

[Cotton,  L.J.  :  Is  it  ex  delnto  justiti^  if  the  court  is  satisfied 
there  are  no  assets  ?] 

(n)  Sec.  146 :  "  The  voluntary  wind-  the  court  if  the  court  is  of  opinion 

ing  up  of  a  company  shall  not  be  a  bar  that  the  rights  of  such  creditor  will 

to  the  right  of  any  creditor  of  such  com-  be  prejudiced  by  a  voluntary  wind- 

pany  to  have  the  same  wound  up  by  ing  up." 
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1888.  There  are  only  two  cases  where  a  creditor  is  not  entitled  to  a 

IiThe  compulsory  order.  Firstly,  where  the  great  hulk  of  the  creditors 
New  York  oppose  it.  The  only  opposition  here  is  by  the  company,  which 
consists  of  five  directors  and  six  other  shareholders  who  only  hold 
one  share  each.  Secondly,  where  there  are  no  assets.  Here  the 
company  issued  an  account  showing  assets.  In  the  West  Hartlepool 
Ironworks  Co.  (o),  no  distinction  was  made,  on  the  question  of 
granting  a  compulsory  order,  whether  a  voluntary  winding  up  had 
or  had  not  supervened. 

Marten,  Q.C.,  and  Dauney,  contra : — 

[Cotton,  L.J. :  I  am  struck  by  the  fact  that  the  petition  stood 
over  because  of  a  defence  raised  by  you  as  to  the  nature  of  the  debt, 
but  which  you  subsequently  gave  up,  and  then  stated  you  had  no 
assets  though  the  accounts  had  shown  you  had  assets.] 

Section  149  of  the  Act  shows  that  it  is  within  the  discretion  of 
the  court  what  order  it  will  make.  The  court  thought  there  was 
nothing  to  show  the  petitioner  would  be  prejudiced  by  the  voluntary 
winding  up  continued  under  supervision.  Under  such  a  winding 
up  the  creditor  has  as  full  power  to  apply  to  the  court  as  he  would 
have  under  a  compulsory  winding  up. 

[Fry,  L.J. :  K  there  have  been  payments  made  since  the 
presentation  of  the  petition,  they  would  be  set  aside  by  a  com- 
pulsory winding  up,  but  not  under  a  supervision  order.] 

There  is  nothing  to  suggest  that  the  assets  have  been  wasted 
between  December,  1887,  and  January  (when  the  voluntary 
winding  up  began)  simply  on  the  strength  of  the  letter  of  April  30. 

Stewart  Smith  supported  the  supervision  order  on  behalf  of  two 
creditors,  one  of  whom  had  been  the  company's  auditor. 

Cotton,  L.J. : 

This   is   an   appeal    from    the   decision   of    Mr.   Justice   Kay, 

(o)  L.  R.  10  Ch.  618. 
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who  ordered  the  voluntary  winding  up  to  be  continued  under  1888. 
Bupervision,  and  it  is  brought  by  the  petitioning  creditor  who  i^^ 
claims  to  be  entitled  to  a  compulsory  order.     He  says  a  creditor  is    JJ*^  Yout 

...  .  .  EXCHAWGB. 

so  entitled  ex  debito  justitice,  but  this  is  subject  to  qualification. 
If  a  company  has  means  and  the  creditor  can  obtain  payment  of 
his  debt  only  by  the  help  of  such  an  order,  then  he  is  entitled  to 
have  the  company  wound  up  compulsorily.  But  the  Court  ought 
not  to  make  a  compulsory  order  if  it  is  satisfied  that  no  good  would 
accrue  to  the  creditor  by  so  doing,  or  that  there  is  some  other  way 
open  to  the  creditor  to  obtain  payment,  or  that  the  assets  are  very 
small.  In  this  case  the  petition  was  presented  on  December  17, 
1887,  and  on  January  26,  1888,  the  voluntary  winding  up  began. 
The  petition  was  objected  to  by  the  company  on  the  ground  that 
the  creditor's  debt  arose  out  of  a  gaming  and  wagering  contract, 
and  Mr.  Justice  Kay  ordered  it  to  stand  over  for  an  action  to  be 
brought  to  establish  the  debt.  However,  on  April  30,  the  liquidator 
withdrew  from  the  action.  On  May  6  a  supervision  order  was 
made  on  the  petition.  Accounts  had,  in  November,  1887,  been 
issued  by  the  secretary  of  the  company,  showing  assets,  though  the 
liabilities  were  also  stated  to  be  about  equal  to  twice  the  amount  of 
the  assets ;  but  now  the  liquidator  says  there  are  no  assets  at  all, 
and  one  contention  on  the  part  of  the  petitioner  is,  that  there  must 
have  been  a  wasting  of  the  assets  between  the  time  of  the  presenta- 
tion of  the  petition  and  the  commencement  of  the  voluntary 
winding  up.  In  a  winding  up  under  supervision  a  creditor  is 
enabled  to  investigate  the  affairs.  But  it  is  said  that  payments 
may  have  been  made  between  December  17  and  January  26  which 
could  not  be  properly  investigated,  and  therefore  a  compulsory 
order  should  be  made.  But  if  the  creditor  had  desired  to  raise 
this  point,  he  should  have  done  so  on  May  5,  in  the  Court  below. 
I  think  the  creditor  has  not  shown  us  that  he  is  likely  to  be 
injured  by  the  order  made  by  Mr.  Justice  Kay.  If  when  a  petition 
comes  on  the  creditor  can  show  he  would  be  damnified  by  con- 
tinuing the  voluntary  winding  up  under  supervision,  then  the  Court 
will  make  a  compulsory  order.  If  the  creditor  can  make  out  that 
between  the  presenilation  of  his  petition  and  the  beginning  of  the 
voluntary  winding  up  there  has  been  a  wasting  of  the  assets,  he 
would  be  entitled  to  a  compulsory  order.     He  has  not  shown  that 

C.C. — VOL.    I.  G 
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1888.       here.     It  is  said  that  section  145  contemplates  the  right  to  a 
In  &h       compulsory  order  where  the  voluntary  winding  up  has  preceded  the 
ExwiANOB^  petition.     But  there  is  no  authority  for  that  construction.     I  am 
of  opinion  this  appeal  fails,  and  must  be  dismissed  with  costs. 

Fry,  L.J. : 

I  am  of  the  same  opinion.  The  voluntary  winding  up  began 
between  the  presentation  and  the  hearing  of  the  petition.  Does 
section  145  apply  to  that  case?  (His  lordship  after  reading 
it,  said:)  If  a  voluntary  winding  up  has  supervened  and  the 
creditor  can  show  to  the  Court  that  he  would  be  injured  by  such  a 
winding  up,  he  would  be  entitled  to  a  compulsory  order.  I  am 
not  satisfied  that  this  creditor  will  be  prejudiced  by  the  order 
made  by  Mr.  Justice  Kay.  If  the  creditor  had  meant  to  show 
dealings  with  the  assets  between  the  presentation  of  the  petition 
and  the  voluntary  winding  up,  he  had  ample  opportunity  of  doing 
it.  Other  creditors  have  appeared  here  in  support  of  the  voluntary 
winding  up,  and  their  debts  seem  quite  as  bond  fide  as  that  of  the 
petitioner. 

LoPES|  L.J. : 

The  appellant  relying  on  section  145  must  satisfy  the  Court 
that  his  rights  as  creditor  would  be  prejudiced  by  the  voluntary 
winding  up.  He  has  not  shown  that  here,  and  therefore  the 
appeal  must  be  dismissed. 

Solicitors  :  J.  A.  Neale. 

George  Terrell. 

Worthington  Evans  and  Blaxland. 
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In  re  LIVERPOOL  HOUSEHOLD  STORES  ASSOCIATION,  court  op 

APPEAL. 

Proceedings  under  Orders  of  Court  of  Appeal — Winding-up  Petition  presented —  .,  tton*^?  J 

Application  for  stay  of  Proceedings — Companies  Act,  1862,  Sec.  85 — JiLdica-     Fay  L.J.,  * 

ture  Act,  1873,  Sec.  24,  Sub-see.  5.  Lopes,  L.J. 

1888. 

The  Court  of  Appeal  having  made  orders  dismissing  certain  appeals  '— t-^ 
brought  by  a  company,  and  execution  being  about  to  issue,  on  application  ^^^y  *' 
to  the  court  by  a  creditor,  who  had,  since  the  date  of  the  orders,  presented 
a  winding-up  petition,  and  by  the  provisional  liquidator,  for  a  stay  of 
proceedings  under  the  orders,  the  court  refused  to  decide  whether  the 
application  should  have  been  made  to  it  under  sec.  24,  sub-sec.  5,  of 
Judicature  Act,  1873  ;  or,  under  sec.  85  of  the  Companies  Act,  1862,  to 
the  judge  before  whom  the  petition  would  be  heard.  The  court  granted 
a  stay  of  proceedings  in  exercise  of  its  general  jurisdiction. 

The    decision  of  Jessel,  M.R.,  in    Artistic    Colour  Printing    Co.  (p) 
questioned. 


T 


HIS  was  an  application  on  behalf  of  the  petitioner  and  pro- 
visional liquidator  of  the  Liverpool  Household  Stores  Association 
under  the  following  circumstances.  Actions  had  been  brought  in 
the  Court  of  the  County  Palatine  of  Lancaster,  by  persons  whose 
names  were  on  the  register  of  members  of  the  Association,  and  the 
Vice-Chancellor  had  on  March  12,  1888,  made  orders  removing 
their  names  from  the  register.  From  these  orders  the  Association 
appealed,  and  the  appeals  were  heard  by  this  Court  on  July  5  and 
6,  when  they  were  dismissed.  Since  then  a  petition  for  winding 
up  the  Association  had  been  presented  by  a  creditor  for  1,095Z., 
and  a  provisional  liquidator  had  been  appointed.  The  petition 
which  was  set  down  for  hearing  in  Mr.  Justice  Chitty's  Court  had 
not  yet  been  reached,  and  as  it  was  feared  that  execution  for  the 
costs  in  the  above  actions  might  issue  against  the  company's 
property  before  the  hearing,  this  application  waB  made  ex  parte  to 
stay  all  proceedings  under  the  orders  in  these  actions  till  the 
hearing  of  the  petition. 

Farwell  for  the  applicants : — 

The  application  for  a  stay  of  proceedings  is  made  to  this  Court 

{p)  14Ch.  D.  502. 
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1888.       under  sub-section  5  of  section  24  of  the  Judicature  Act,  1873.     An 

IiTm       execution  and  sale  are  proceedings  under  the  judgments,  and  it  is 

Liverpool    therefore  right  that  the  application  to  stay  should  be  made  to  the 

Household  ^  ^^  *" 

Stores      Court  which  pronounced  the  judgments. 

AS80CLA.TION. 

[Cotton,  L.J. :  Why  do  you  not  make  the  application  under 
section  85  of  the  Companies  Act,  1862,  to  Mr.  Justice  Chitty^ 
before  whom  the  petition  will  be  heard  ?] 

The  practice  has  for  years  been  to  apply  to  the  Court  which 
made  the  order,  and  it  would  be  very  inconvenient  that  the 
practice  should  be  unsettled  now.  In  Mr.  Buckley's  book  on 
Companies,  the  practice  is  treated  as  settled.  Ever  since*  the  case 
of  the  Artistic  Colour  Printing  Company  (q),  the  practice  has  been 
uniform,  though  before  then  there  seems  to  have  been  some 
variation  :  Kingchurch  v.  People's  Garden  Co,  (r). 

[Cotton,  L.J. :  If  you  are  right,  then  section  85  of  the  Act  of 
1862  is  gone.] 

[Fry,  L.J. :  I  fancy  if  the  records  were  searched  it  would  be 
found  that  since  the  passing  of  the  Judicature  Act,  1878,  the 
power  of  section  85  has  been  exercised  by  the  judge  seized  of  the 
winding  up.] 

I  submit  that  section  85  is  replaced  by  section  25,  sub-section  5 
of  the  Judicature  Act,  1873.  The  intention  was  to  prevent  any 
judge  from  restraining  the  proceedings  of  another  judge.  In 
deciding  the  Artistic  Colour  Printing  Co,  Case  (5),  the  Master 
of  the  Rolls  relied  also  on  section  11,  sub-section  1  of  the  Act 
of  1873. 

[Cotton,  L.J. :  But  your  application  should  be  in  the  winding 
up.  You  appear  for  persons  who  were  no  parties  in  the  appeals. 
How  can  we  hear  you  ?  ] 

I  submit  the  legislature  has  foreseen  that  difiSculty  and  provided 

(q)  14  Ch.  D.  502.  (r)  1  C.  P.  D.  45. 
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for  it,  for  it  uses  in  sub-&ection  6  the  words  "  any  person,  whether        isss. 
a  party  or  not  to  any  such  cause  or  matter."  I^Tm 

LlYBRPOOL 

^  T    T  Household 

Cotton,  L.J. :  Stores 

This  is  an  application  for  a  stay  of  execution  under  orders  made 
by  this  Court  dismissing  certain  appeals  with  costs,  and  the 
ground  for  the  application  is  that  a  petition  for  a  winding-up  order 
has  been  presented.  It  is  a  great  question  to  my  mind  whether 
the  application  should  not  be  made  under  section  85  of  the 
Companies  Act,  1862,  to  the  judge  to  whom  the  petition  is 
presented,  and  I  am  not  quite  satisfied  with  the  view  expressed  by 
the  late  Master  of  the  Bolls  in  the  case  of  the  Artistic  Colour 
Printing  Co.  (s),  as  the  power  given  by  section  86  is  a  special 
power  in  winding-up  proceedings.  But  we  have  power  under  our 
general  jurisdiction  to  stay  proceedings  under  any  order  made  by 
this  Court ;  and  we  shall,  therefore,  without  deciding  the  question 
as  to  the  power  under  the  sections  referred  to  make  an  order,  for  a 
stay  of  proceedings  under  our  orders,  under  our  general  jurisdiction. 
The  applicants  must  give  the  usual  undertaking  in  damages,  and 
must  undertake  to  accept  short  notice  of  any  motion  that  may  be 
made  to  discharge  this  order. 

Fry,  L.J. : 
I  agree. 

Lopes,  L.J. : 
I  agree. 

Solicitors  :  Pritchard,  Englefield  dt  Co. 

(«)  14  Ch.  D.  502. 
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1888. 

Auguti  \tt. 


In  be  dry  docks  CORPORATION  OF  LONDON, 
Ex  PARTE   OVERSEERS  OF   ST.  ANNE,  LIMEHOUSE. 

Companies  Act,  1862,  «.  133  and  163 — Provisional  Liquidator — Parish  Rates — 
Distress — Voluntary  Liqaidaiion — Injunction  to  restrain  Proceeding  under 
the  Distraint — Debt  not  provable  but  payable. 

After  winding-up  petition  presented,  and  provisional  liquidator 
appointed,  overseers,  with  notice  of  the  appointment  but  without  obtain- 
ing the  leave  of  the  court,  put  in  a  distress  for  rates  accrued  due  since  the 
appointment.  The  sale  of  the  goods  was  deferred  on  promise  made  by 
the  company's  secretary  to  pay  the  amount  by  a  date  named,  but  before 
then  the  company  went  into  voluntary  liquidation,  which  was  shortly 
after  continued  by  the  court  under  supervision.  When  the  date  arranged 
for  payment  of  the  rates  arrived,  an  injunction  to  restrain  realising  on  the 
goods  distrained  was,  on  the  application  of  the  liquidators,  granted  without 
imposing  any  terms  on  them. 

Held  (by  the  Court  of  Appeal),  that  although  the  distress  should  not 
have  been  put  in  without  the  court's  leave,  owing  to  the  possession  of  the 
company's  property  by  the  provisional  liquidator,  still,  the  injunction 
should  not  have  been  granted  except  on  terms  of  paying  the  amount  of 
the  rates  ;  and  that,  under  the  circumstances,  the  debt  was  payable  and 
not  merely  provable. 


T 


HIS  was  an  appeal  from  an  order  of  Mr.  Justice  Kay  restraining 
the  overseers  of  the  parish  of  St.  Anne,  Limehouse,  from  levying 
a  distress  for  arrears  of  rates  on  the  company's  property.  On 
March  6,  1888,  a  petition  was  presented  for  an  order  to  wind  np 
the  company.  On  March  8  a  provisional  liquidator  was  appointed 
for  the  purpose  of  protecting  the  assets  and  carrying  on  the 
business  of  the  company.  On  April  23  rates  were  made  for  the 
quarter  ending  June  24.  On  June  14,  the  rates  not  having  been 
paid  by  the  company,  the  justices  issued  their  warrant  for  levying 
a  distress,  and  the  company  was  on  the  same  day  served  with 
notice  of  distress  for  the  rates.  The  managing  director  thereupon 
at  once  gave  notice  by  letter  to  the  overseers  that  a  provisional 
liquidator  of  the  company  had  been  appointed.  On  June  16, 
notwithstanding  this  notice,  the  overseers  put  a  broker  into 
possession.  On  June  22  a  valuation  was  made  of  the  goods  seized, 
and  on  the  broker  applying  to  the  officer  of  the  company  in  charge 
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of  its  property  for  payment  of  the  rates,  he  was  referred  to  the        i88». 
secretary  and  the  proTisional  liquidator,  and  the  result  of  an  inter-       hTiM 
view  was  the  promise  hy  the  secretary  that,  if  the  overseers  wonid  ^*^  I^ocks 
defer  selling  the  property  seized  until  June  28,  the  rates  would  be  or  Lom»on, 
paid.     This  was  agreed  to,  and  the  secretary,  on  June  22,  paid  the  ovutasKits  or 
broker  lOZ.  on  account  of  costs.     On  this  same  day,  a  resolution   ^^^o^^« 
for  a  voluntary  winding  up  was  passed  by  the  company,  and  two 
liquidators  were  appointed,   one  of   whom  was   the  provisional 
liquidator.     On  June  27  the  petition  presented  on  March  6  was 
heard,  and  an  order  was  made  continuing  the  voluntary  winding  up 
under  the  supervision  of  the  Court.     On  June  28,  in  pursuance 
of   the   arrangement  made   on  June   22,   the  broker  demanded 
payment  of  the  rates,  and  on  that  day  an  ex  parte  injunction  was 
obtained  restraining  the  overseers  from  proceeding  to  sell  under 
the  distress  warrant,  and  Mr.  Justice  Kay  having  subsequently 
made  the  injunction  perpetual  this  appeal  was  brought. 

Eustace  Smith  for  the  appellants : — 

The  warrant  for  the  distress  is  dated  the  14th  of  June.  The 
broker  was  ready  for  the  sale  and  it  would  have  taken  place  before 
the  voluntary  winding  up  resolution  on  June  the  22nd  but  for  the 
secretary's  statement  that  we  should  be  paid  on  the  28th.  The 
rate  was  made  on  April  the  28rd.  Although  for  ordinary  purposes 
the  commencement  of  a  voluntary  winding  up  dates  from  the 
passing  of  the  resolution  to  wind  up :  still,  for  some  purposes  it 
begins  before  :  Colonial  Trusts  Corporation  (t), 

[Cotton,  L.J. :  But  there  the  point  was,  when  did  the  business 
stop ;  not,  when  did  the  voluntary  winding  up  commence  ?  ] 

Li  Weston's  Case  (u),  the  Lord  Justice  seems  to  have  excluded 
the  case  where  a  provisional  liquidator  has  been  appointed.  His 
words  were  *^  where  there  is  a  petition  for  winding  up  and  nothing 
more  done."  But  here,  besides  a  petition,  a  provisional  liquidator 
was  appointed.  If  the  Court  allows  property  to  be  taken  possession 
of  by  its  officer,  the  provisional  liquidator,  it  will,  in  justice,  make 
that  officer  provide  for  all  proper  expenses. 

(t)  15  Ch.  D.  465.  (tO  L.  R.  4  Ch.  20, 


# 
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1888.  [Fry,  L.J. :  This  debt  was  incurred  before  the  winding  up,  and 

IiTm       therefore  must  be  provable.     If  the  debt  had  been  incurred  in  the 
Dry  Docks  winding  up  for  the  benefit  of  the  company,  it  would  be  payable.] 

OF  London, 

£x   PAKTB 

OvEESBEEa  OF  Thc  prcTisional  liquidator  was  in  possession  of  the  premises,  and 
LiMEHovsB.  he  was  carrying  on  the  business  for  the  benefit  of  the  creditors,  and 
even  if  the  real  date  when  the  winding  up  began  was  June  the  22nd, 
still  the  creditors  had  the  full  benefit  of  the  provisional  liquidation, 
and  I  submit  this  brings  us  within  the  class  of  cases  where  rent 
has  accrued  due  during  a  winding  up.  The  principle  is  one  of 
justice.  If  a  liquidator  incurs  a  debt,  he  must  pay  it.  The  Court 
has  appointed  an  officer  as  provisional  liquidator,  and  it  will  not 
allow  the  injustice  of  his  existence  as  liquidator  increasing  the 
assets  without  his  making  all  proper  payments. 

Millar,  Q.C,  and  G.  T.  Millar  for  the  respondents : — 

The  provisional  liquidator  was  appointed  to  carry  on  the  business 
but  not  to  distribute  the  assets.  A  voluntary  winding  up  com- 
mences at  the  date  of  the  resolution,  and  all  debts  then  existing 
are,  under  section  133  of  the  Act  of  1862,  payable  pari  pa^su. 
The  only  question  is,  when  did  the  winding  up  commence,  and  was 
this  a  debt  of  the  company  at  the  time  ?  It  is  a  dry  question 
of  law. 

[Fby,  L.J. :  I  am  not  sure  there  is  not  a  question  of  equity.] 

Clearly  the  winding  up  began  on  the  22nd  of  June.  These  rates 
were  a  debt  at  that  time,  and,  therefore  only  provable.  If  the 
liquidation  began  then,  under  what  section  of  the  Companies  Acts 
would  the  liquidator  have  been  authorised  to  pay  these  rates? 
The  broker  entered  into  possession  after  the  overseers  had  notice 
that  a  provisional  liquidator  had  been  appointed  and  that  a  distress 
would  interfere  with  the  liquidator.  Gooch's  Case  (x)  shows  that 
a  provisional  liquidator  is  in  the  position  of  a  receiver  or  manager 
appointed  by  the  Court.  If  the  distress  had  been  put  in  and  there 
had  been  no  provisional  liquidator,  then  the  voluntary  winding  up 

{x)  L.  R.  7  Ch.  207. 
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would  probably  not  haye  interfered  with  realising  the  distress,  but  iggg. 
as  there  was  a  provisional  liquidator  the  overseers  could  not  put  in  iJ7*rb 
a  distress,  but  they  should  have  come  to  the  Court  to  ask  leave  to   ^^^  Docks 

CORPOIIATION 

put  it  in.  OF  London, 

Ex  PABTB 
OVERSBERS  OF 

[Fby,  L.J. :  If  an  application  had  been  made  to  the  Court  it  ^"^  ^^^^ 
would  have  allowed  the  distress.  The  Court  could  not  have 
foretold  whether  the  debt  would  eventually  turn  out  to  have  been 
incurred  before  or  after  the  winding  up,  because  the  Court  could 
not  have  foreseen  whether  it  would  make  a  compulsory  order  or 
continue  the  voluntary  winding  up  when  the  petition  would  come 
on  for  hearing.] 

[Cotton,  L.J. :  Mr.  Justice  Kay  seems  to  have  acted  on  the 
view  that  the  provisional  liquidator  was  not  holding  the  premises 
for  the  purposes  of  the  winding  up.  At  present  we  do  not  agree 
with  this.  He  was  put  there  in  view  of  a  winding-up  order  being 
made  on  the  petition,  and  to  secure  a  beneficial  winding  up.] 

Section  168  of  the  Act  of  1862  provides  that  in  the  case  of  a 
winding  up  under  supervision,  any  distress  or  execution  put  in 
force  against  the  estate  or  effects  of  the  company  after  the 
commencement  of  the  winding  up  shall  be  void  to  all  intents. 

[Cotton,  L.J. :  Would  that  apply  to  a  distress  put  in  before  the 
winding  up  but  not  executed.] 

The  merely  putting  in  the  distress  gave  no  priority. 

Eustace  Smith  in  reply  was  about  to  deal  with  the  point  that  the 
distress  had  not  been  properly  put  in  and  that  the  Court  should 
have  been  asked  for  leave  before  doing  so,  when  he  was  stopped  by 
the  Court. 

Cotton,  L.J. : 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  Kay  who  made 
an  injunction  without  imposing  any  terms.  The  winding  up  com- 
menced on  the  22nd  of  June,  the  date  of  the  resolution  to  wind  up 
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1888.       voluntarily,  and  on  the  27 th  of  Jane  an  order  was  made  continaing 

IiTui       ^^^^  winding  up  under  the  supervision  of  the  Court.     On  the  8th 

Dry  Docks  of  March  a  provisional  liquidator  had  been  appointed  with  power 

COKPOKATION  '^  *  t  .  , 

OF  London,  to  carry  on  the  business.     The  overseers  put  in  a  distress  on  the 
OvEBSBBBs  OF  ^^^^  ^^  Juue  after  having  had  notice  of  the  appointment  of  the 

jSmbhovT*  provisional  liquidator.  They  did  not  apply  to  the  Court  for  leave 
to  put  in  the  distress  or  to  enforce  it,  but  on  application  to  restrain 
them  from  enforcing  it,  an  injunction  was  granted.  In  my  opinion 
that  order  was  not  right  unless  the  liquidator  had  been  made  to 
pay  the  amount  of  the  distress.  The  liquidation  commenced  on 
the  22nd  of  June.  If  there  had  been  no  provisional  liquidation 
to  protect  the  property,  the  distress  would  have  been  proper,  and 
though  section  168  of  the  Act  of  1862  says  a  distress  put  in  force 
after  a  winding  up  shall  be  null  and  void,  that  must  be  construed 
with  reference  to  the  other  sections  which  give  the  Court  power  to 
allow  or  disallow  the  continuance  of  proceedings  begun  before  the 
winding  up.  If  the  distress  had  been  put  in  before  the  voluntary 
winding  up,  it  would  have  been  allowed  to  go  on.  The  appoint- 
ment of  a  provisional  liquidator  was  with  a  view  to  a  winding  up, 
and  it  was  only  by  his  appointment  that  the  goods  were  protected, 
and  if  a  compulsory  order  had  been  made,  the  rates  would  have 
been  payable  as  having  been  incurred  for  the  beneficial  winding  up 
of  the  company.  The  company  now  only  gets  the  goods  because 
of  the  resolution  to  wind  up  voluntarily.  But  if  the  company 
takes  the  benefit  of  the  provisional  liquidation  it  ought  to  be  put 
on  terms  of  paying  the  rates  if  it  wanted  an  injunction ;  otherwise 
a  sale  should  have  been  allowed.  It  is  said  the  overseers  should 
have  applied  to  the  Court  for  leave  to  distrain.  But  their  distress 
was  wrong  only  because  of  the  appointment  of  the  provisional 
liquidator.  Because  they  did  wrong,  they  did  on  that  account 
lose  the  right  they  would  have  otherwise. 

Since  the  22nd  of  June  a  receivership  order  has  been  made  in  a 
debenture  holders'  action.  The  proper  course  will  be  for  the  case 
to  stand  over  for  a  week  to  give  the  plaintifi*s  in  that  action  an 
opportunity  of  coming  here  and  we  shall  then  make  our  order. 

Fby,  L.J.  : 

I  am   of   the   same   opinion.     It   is  clear   that  the   voluntary 
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winding  np  commenced  on  the  22nd  of  June.  It  is  equally  clear  isss. 
that  the  overseers  put  in  a  distress  before  the  winding  up  com-  i^Trb 
menced.     At  an  earlier  date,  on  the  8th  of  March,  a  provisional  P*^  Bocm 

'  ^  Corporation^ 

liquidator  was  appointed,  and  he  was   appointed  to  protect  the   of  London, 

£x  PARTB 

property  with  a  view  to  the  contingency  of  a  winding-up  order  Ovbrseerb  of 
on  the  petition.  He  was  a  receiver  whose  appointment  might  limeuouS. 
interfere  with  the  rights  of  third  parties.  I  think  that  had  an 
application  been  made,  the  overseers  would  have  been  allowed  to 
distrain  notwithstanding  the  appointment  of  the  liquidator.  They 
did  not  apply,  neither  did  they  sell  the  goods.  But  the  broker 
saw  the  secretary  who  paid  101.  on  account  and  made  a  promise  to 
pay.  On  the  same  day  the  voluntary  winding  up  commenced. 
The  right  course  would  have  been  to  apply  to  distrain,  but  this 
was  really  prevented  by  the  voluntary  winding  up  supervening,  and 
though  the  course  pursued  by  the  appellants  was  not  the  right  one, 
still,  they  should  not,  therefore,  lose  their  rights.  The  appoint- 
ment of  the  provisional  liquidator  defeated  the  rights  of  the 
appellants  and  that  circumstance  makes  it  improper  to  treat  this 
as  an  ordinary  debt. 

Lopes,  L.J. : 
I  agree. 

Solicitors  :  BirchaU,  Wood  dk  Co, 
Stibbard,  Gibson  <t  Co, 
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APPEAL. 

B.roBE  PLIMSOLL'S  CASE. 

Cotton,  L,J., 
Fry,  L.  J.,     yviiiding  up — Company  incorporated  by  Special  Act — Petition  for  Winding  up 
1*888  ^''^^  ^  Companies  Act,  1862,  Sec.  I9d— Statutory  Members  and  Directors 

w^*  paHiny  with  their  Shares. 

A  iignist  6th 
and  7th.  Eight  persons,  named,  together  with  any  others  to  come  in  afterwards, 

were  incorporated  as  a  company  by  special  Act  of  Parliament.  The 
company  was  incorporated  for  the  purpose  of  carrying  out  a  public 
purpose,  under  penalties  for  default.  The  same  eight  persons  were  named 
in  the  act  as  dii'ectors,  to  continue  in  office  till  the  first  general  meeting, 
which  was  never  held.  The  qualification  of  directors  was  the  holding  of 
forty  shares.  The  company  was  made  liable  for  the  preliminary  expenses. 
No  shares  were  ever  applied  for,  nor  was  anything  ever  done  by  the 
company.  Five  years  after  the  passing  of  the  Act,  an  action  was  brought 
against  the  company  for  the  penalties  incurred  for  default  in  carrying  out 
the  objects  for  which  the  company  was  incorporated.  Thereupon  the 
directors  met  for  the  first  time,  allotted  their  qualification  shares,  paid  up 
on  them  sufficient  to  pay  the  preliminary  expenses,  and  five  of  them  then 
paid  one  of  the  three  remaining  directors  to  induce  him  to  become  trans- 
feree of  their  shares.  Judgment  was  subsequently  given  against  the 
company  for  the  penalties,  and  as  these  were  not  paid,  a  petition  was 
presented  under  sec.  199  of  The  Companies  Act,  1862,  for  winding  up  the 
company.     A  winding-up  order  having  been  made  ;  on  appeal 

Held :  That,  whether  the  five  persons  had  succeeded  in  divesting  them- 
selves of  the  character  of  shareholders  or  not,  the  eight  persons  were 
statutory  members  of  the  corporation,  and  statutory  directors,  and  that 
they,  by  the  special  Act,  retained  the  characters  of  members  and  directors 
until  the  first  general  meeting,  and  as  this  had  not  been  held  at  the  time 
the  winding-up  petition  was  presented,  the  company  therefore  at  that 
time  consisted  of  more  than  seven  members,  and  could  be  wound  up  under 
sec.  199  of  the  Companies  Act,  1862. 


T 


HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  Kay  (reported 
ante,  p,  58). 

The  company  was  incorporated  by  special  Act  of  Parliament 
passed  on  July  24,  1882,  which  also  incorporated  the  Lands 
Clauses  Acts,  and  the  Market  and  Fairs  Clauses  Act,  1847. 
Samuel  PlimsoU  and  seven  others  were  in  the  Act  named  as  the 
first  directors  of  the  company,  and  were  to  remain  such  until  the 
first  ordinary  meeting,  which  was  never  held.     It  was  provided  by 
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section  17   that  the  qualification  of  the  directors  should  be  the        1888. 
possession  of  forty  shares,  and  by  section  86,  that  a  director  should       i^JTre 
cease  to  hold  oflSce  on  ceasing  to  hold  the  required  qualification. ..     South  ^ 
The  object  of  the  Act,  as  stated  in  the  preamble,  was  of  a  public  Market  Co. 
nature,  namely,  the   providing   a   fish   market   in  the   South   of      Case). 
London.     Section   38   provided   for   acquisition   by  the    81st    of 
March,  1886,  of  certain  lands  for  the  construction  by  the  company 
of  a   street   and   approaches   to   the   market,  and  in  default  the 
company  became  liable  to  pay  a  penalty  of  50Z.  per  month.     The 
company  having  failed  to  purchase  the  land  and  make  the  street 
and  approaches,  the  Vestry  of  St.  Mary,  Newington,  on  June  26, 
1887,  commenced  an  action  to  compel  the  making  of  the  street  or 
to  recover  the  penalties. 

By  section  40,  the  expenses  incidental  to  the  formation  of  the 
company  and  to  procuring  the  special  Act,  were  to  be  borne  by  the 
company.  No  shareholdei's  were  ever  secured  for  the  company, 
nor  was  anything  done  by  the  company  till  July  19,  1887,  when  a 
meeting  was  held,  at  which  S.  Plimsoll  and  the  seven  others  named 
in  the  Act  as  directors  were  present.  Plinisoll  having  been  elected 
chairman,  he  submitted  a  statement  showing  2,400Z.  due  in  respect 
of  the  preliminary  expenses  of  the  company,  and  as  no  shares  had 
been  applied  for,  it  was  resolved  to  allot  to  each  of  the  eight 
directors  the  forty  shares  named  in  the  Act  as  their  qualification. 
The  capital  of  the  company  was  250,000Z.,  divided  into  10,000 
shares  of  251.  each.  On  allotment,  sufficient  was  called  up  on  the 
shares  to  make  up  a  total  sum  of  2,4002.,  and  the  secretary 
having  reported  that  this  amount  had  been  paid  into  the  bank,  the 
directors,  at  a  board  meeting  held  on  July  21,  1887,  immediately 
resolved  to  pay  this  sum  out  to  S.  PlimsoU  in  respect  of  the  pre- 
liminary expenses,  and  he  gave  a  receipt  for  the  amount.  This 
transaction  being  completed,  and  the  action  of  the  vestry  being  still 
pending,  S.  Pliinsoll  and  four  others  of  the  directors  transferred 
their  shares  to  one  of  the  remaining  directors,  to  whom  they  paid  a 
certain  small  sum  to  become  the  transferee.  In  this  way  the 
number  of  shareholders  was  reduced  from  eight  to  three.  On 
March  21,  1888,  the  Court  gave  judgment  for  the  vestry  for  the 
amount  of  the  penalties,  and  as  these  were  not  paid,  a  petition  was 
presented  under   section  199  of  the   Companies   Act,    1862,  for 
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1888.  winding  up  the  company.  This  was  heard  on  June  9  and  11, 
IiTm  1888,  when  Mr.  Justice  Kay  held  that  the  transfers  by  the  directors 
South       ^vere  void  and  that  there  were  still  eie^ht  shareholders.     He  then 

London  Fish  , 

Mabkbt  Co.  made  an   order  for  the  winding  up  of  the  company  {vide  ante, 
Casb)!^  *   P'  58).     From  this  decision  the  company  appealed. 

Ince,  Q.C.,  and  Haldane,  for  the  appellants,  relied  on  the 
authorities  cited  and  on  the  arguments  addressed  by  them  to  the 
Court  below,  and  Haldane  added  : — 

We  contend  the  originally  incorporated  persons  could  get  rid  of 
their  positions  as  members  of  the  company. 

[Fry,  L.J. :  Then  could  you  have  a  corporation  without  corpora- 
tors ?] 

• 

Yes  ;  the  persona  of  the  corporation  and  the  persona  of  the  corpo- 
rator are  quite  diflFerent.  These  persons  were  members  only  by 
virtue  of  their  undertaking  to  take  shares.  Having  taken  shares 
they  were  in  the  position  of  any  other  shareholders,  and  they  could 
therefore  get  rid  of  their  shares. 

[Fry,  L.J.  :  The  difficulty  seems  to  be  that  the  eight  persons 
were  incorporated,  and  were  made  members  under  the  special  Act 
quite  irrespectively  of  their  shares.] 

Section  86  provides  for  their  ceasing  to  be  directors  on  parting 
with  their  qualification  shares. 

[Cotton,  L.J. :  That  applies  only  to  the  position  of  directors, 
and  I  doubt  if  that  provision  as  to  qualification  applied  to  the  eight 
persons  who  were  to  remain  in  office  till  the  first  ordinary  meeting.] 

[Fry,  L.J. :  If  from  the  time  of  incorporation  they  were  direc- 
tors, and  they  held  no  shares  till  July,  1887,  why,  by  parting  with 
the  shares,  and  thus  getting  back  to  the  position  they  were  in 
before  the  allotment,  did  they  cease  to  be  what  they  were  before 
allotment,  that  is,  directors  ?] 

They  ceased  to  be  directors  under  section  86,  and  having  parted 
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"with  all  their  shares  they  also  ceased  to  he  memhers  of  the  com-  1888. 
pany.  The  word  "  member  "  in  section  199  of  the  Act  of  1862  i^^^ 
means  the  same  as  "  shareholder."     There  is  no  register  of  mem-  ^    South 

"  London  Fish 

bers  as  apart  from  the  register  of  shareholders.  Market  Co. 

(Plimsoll's 
Case). 

[Cotton,  L.J. :  But  *'  member  "  may  mean  something  else  than 
"shareholder,"  because  even  under  the  Act  of  1862  you  may 
have  a  company  without  shareholders,  as  in  companies  limited  by 
guarantee,  and  thus  you  have  members  who  are  not  shareholders.] 

Marten,  Q.C.  and  E.  Beaumont  : — 

We  are  within  Portal  v.  Emmens  (y).  Here  the  special  Act  was 
passed  at  the  instance  of  persons  who  then  were  incorporated. 
They  agreed  to  take  shares.  They  left  themselves  open  to  penalties, 
and  they  are  now  estopped  from  denying  their  full  liability.  They 
cannot  defeat  their  statutory  obligation.  These  persons  were  to 
remain  directors  till  the  first  general  meeting,  and  this  was  never 
held.  There  has  never  been  any  pretence  for  saying  that  the 
directors*  meeting  in  July,  1887,  was  a  general  meeting  of  the 
company. 

[They  cited  Kincaid's  Case  (z),  Forbes'  Case  (a),  Kipling  v. 
Todd  (6),  Gilberfs  Case  (c),  and  Syke^s  Case  (d).] 

[Fry,  L.J.,  referred  to  Scott  v.  Berkeley  (e).] 

Haldane,  in  reply,  admitted  that  the  first  ordinary  general 
meeting  of  the  company  had  never  been  held. 

Cotton,  L.J. : 

This  is  an  appeal  against  an  order  made  by  Mr.  Justice  Kay  for 
winding  up  the  company,  and  the  only  point  we  have  to  consider  is 
this,  whether  the  Court  has  jurisdiction  to  wind  up  this  company. 
Not  being  a  registered  company  it  can  only  be  wound  up  under 
section  199,  and  that  applies  to  unregistered  companies  consisting 

{y)  1  C.  P.  D.  201,  and,  on  appeal,  (6)  3  C.  P.  D.  360. 

664.  (c)  L.  R.  6  Ch.  559. 

(z)  L.  R.  11  Eq.  192.  {d)  L.  R.  13  Eq.  255. 

(a)  L.  R.  19  Eq.  353.  (e)  3  C.  B.  925. 
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1888.  of  more  than  seven  members  not  registered  under  this  Act.  Now, 
IiTm  ^^  contention  on  behalf  of  the  appellants  is  this,  that  this  company 
South       at  the  time  the  order  was  made  had  not  got  seven  members,  but 

London  Fish  ^  ^  *^^ 

Maxket  Co.  only  three,    there  being   originally   eight   incorporated,   but   five 
Casb).       having  for  a  particular  purpose  transferred  the  shares  which  they 
took,  the  purpose  being  to  prevent  the  judgment  creditor  obtaining 
payment  by  getting  a  winding-up  order. 

It  was  first  contended  that  here  ''  members  "  must  mean  separate 
holders  of  shares.  I  think  it  cannot  mean  that,  because  even 
under  the  Act  of  1862  it  was  not  necessary  that  a  company  should 
have  shares  at  all.  Those  companies  which  were  formed  on  the 
principle  of  guarantee  would  not  have  any  shares.  There  may  be 
unlimited  companies,  and  then  there  is  no  necessity  at  all  for  any 
shares  whatever.  I  cannot  here  read  the  word  **  members  "  as  equiva- 
lent to  shareholders.  To  my  mind  we  have  not  to  consider  on  this 
application  as  to  whether  the  transfers  by  the  five  who  purported 
to  transfer  their  shares  could  be  set  aside  as  being  fraudulent  or 
otherwise  voidable,  but  to  see  whether  under  the  special  Act  of 
Parliament  they  could  reduce,  as  they  have  attempted  to  do,  the 
number  of  members  below  seven.  Now  the  special  Act  incorpo- 
rates eight  gentlemen,  named  as  being  subscribers  to  the  under- 
taking, which,  I  think,  means,  not  on  the  condition  of  their 
subscribing,  but  incorporated  them  on  the  footing,  or  on  the  repre- 
sentation made,  that  they  had  subscribed  to  the  undertaking.  (His 
lordship  then  stated  the  facts,  and  after  deciding  that  the  first  general 
meeting  of  the  company  had  never  been  held,  proceeded :]  That  first 
ordinary  meeting  never  having  been  held,  what  is  the  consequence  ? 
There  is  an  obligation  imposed  on  these  eight  gentlemen  to  con- 
tinue in  office  till  that  meeting.  I  do  not  decide  the  question,  it  is 
not  necessary  to  do  so,  whether  this  special  Act  requires  all  these 
gentlemen  to  take  shares  as  their  qualification.  That  would  be  in 
accordance  with  Portal  v.  Emmena  (/),  because  I  cannot  see  any 
substantial  difiTerence  between  the  Act  of  Parliament  in  that  case 
and  what  we  have  to  construe  here.  But  if  so,  there  is  then  a 
statutory  obligation  to  continue  directors,  and  if  so,  to  continue  the 
holders  of  those  shares  until  that  time.     It  may  be  that  is  the 

(/)  1  C.  P.  D.  201,  and,  on  appeal,  664. 
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proper  construction  of  that  section,  that  there  is  a  parliamentary  1888. 
fetter  upon  them  that  they  shall  continue  to  hold  their  shares.  I  i^Trb 
rather  doubt   whether  that   is  so.    But  at  all  events  the  eight  _    South 

*^       London  Fish 

gentlemen  named,  are  incorporated.     In  my  opinion,  they  could  Market  Co, 

not  get  rid  of  the  membership  imposed  upon  them  by  the  deed  of       Casb). 

incorporation  so  long  as  they  were  directors.     If  they  could,  and 

there  were  no  fetter  on  their  transferring  their  shares,  then  they 

would  have  to  continue  as  members  of  the  company  under  the 

terms  of  this  special  Act,  though  they  might  have  parted  with 

those  shares  which,  under  ordinary  circumstances,  were  the  means 

of  ascertaining  whether  persons  continued  and  were  members  of  the 

company. 

In  my  opinion,  therefore,  this  act  of  theirs  was  either  an  act 
by  which  they  attempted  to  transfer  their  shares,  or  was  an  act 
which  was  prevented  by  the  enactment  of  this  private  Act  of 
parliament ;  or  if  that  is  not  so,  then,  having  regard  to  section  19  of 
this  Act,  they  still  remain,  as  directors,  members  of  the  corpora- 
tion, and,  therefore,  have  not  effectually  reduced  the  number  of 
members  below  seven.  In  my  opinion,  the  winding-up  order  was 
right. 

Fry,  L.J. : 

The  statute  which  regulates  this  company,  by  its  4th  section 
enacts,  that  eight  persons  who  are  named  shall  be  united,  together 
with  other  persons  to  come  in,  into  a  company,  and  shall  constitute 
a  body  corporate.  Those  eight  persons  are  therefore,  in  my  judg- 
ment, statutory  members  of  the  company,  statutory  corporators. 
The  19th  section  provides  that  the  same  eight  persons  shall  be  the 
first  directors  of  the  company,  and  shall  continue  in  office  until  the 
first  ordinary  meeting  held  after  the  passing  of  the  Act.  No  such 
meeting  has  been  held.  Now  the  effect  of  the  19th  section,  in  my 
judgment,  is  this,  to  make  the  corporators,  because  they  are  mem- 
bers of  the  corporation,  directors,  and  to  require  that  they  shall,  as 
members  of  the  company,  continue  in  office  until  the  first  ordinary 
meeting.  Until  that  meeting,  they  can,  I  think,  get  rid  of  none  of 
the  characters  of  members  and  directors.  There  were,  therefore, 
more  than  seven  members  of  the  corporation  when  the  petition  was 
presented,  and  I  think  the  appeal  should  be  dismissed. 

C.C. — VOL.    I.  H 
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1888.       Lopes,  L.J. : 

Ik  KB  I  think  the  case  depends  yery  much  on  section  19  of  the  Special 

LokpoTfish  Act.  That  section  seems  to  me  clear  and  imperative.  HaviDg 
7^1Sll'8  ^"^^  «^«^*  gentlemen,  it  says  they  shall  be  the  first  directors  and 

Case).  shall  continue  in  office  until  the  first  ordinary  meeting  held  after 
the  passing  of  the  Act.  It  is  admitted  no  first  general  meeting 
was  ever  held.  I  am,  therefore,  of  opinion  that  these  gentlemen 
continued  to  be  members ;  they  were  statutory  corporators;  they  were 
statutory  directors.  There  were  therefore  more  than  seyen  members 
at  the  time  of  the  presenting  of  the  petition,  and  I  think  there  was 
jurisdiction  to  wind  up  the  company. 

Appeal  dismissed  with  costs. 

Solicitors :  C.  d  S.  Harrison  dt  Co. 
Lawless  dt  Co. 
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In    re    FAURE    ELECTRIC    ACCUMULATOR  HIGH  court 

nrkii^TDAxrv  ^^  JUSTICE, 

COMPANY.  CHANCERY 

DIVISION. 
Companies  Act,  1862,  Sec,  l^b— Misfeasance  of  Directors—"  Approval'^  by  them       Before 
of  a  Transferee  of  Shares — Brokerage  for  placing  Slw/res — Paymeiits  "in-  Mr.  Justice 
ctdenlal  and  conducive  to  the  Objects  of  the  Company,'^  1888'. 

The  directors  of  a  company  were  required  by  the  Articles  of  Association  j^opember  Srd 
to  "  approve "  the  proposed  transferees  of  shares  before  allowing  the  5^,  6iA,  7^A, 
transfers  to  be  registered.     Although  they  knew  of  matters  reflecting      *°^  ^^^• 
materially  on  the  financial  position  of  a  proposed  transferee,  nevertheless, 
after  discussion,  they  allowed  him  to  be  registered  as  a  transferee. 

Held :  That  the  transferee  had  been  approved  as  required,  and  that  the 
conduct  of  the  directors  in  allowing  such  a  transfer  was  not,  under  the 
circumstances,  of  so  grossly  improper  a  nature  as  to  render  them  per- 
sonally liable  for  the  consequences. 

The  directors  accepted  the  offer  made  by  a  stockbroker  to  place  the 
company's  shares,  subject  to  paying  him  a  brokerage  on  the  shares  so 
placed.  He  found  an  applicant  for  the  shareSj  to  whom  the  directors 
allotted  them.  They  thereupon  paid  the  agreed  brokerage.  On  summons 
by  the  liquidators  in  the  winding  up  of  the  company,  against  the  directors 
for  the  repayment  by  them  of  the  amount  paid  as  brokerage — 

Held :  That  such  payment  was  uUra  vires,  that  the  company  in  general 
meeting  could  not  have  authorised  or  sanctioned  such  a  payment,  and  that 
the  directors  were  jointly  and  severally  liable  to  repay  the  amount  of  the 
brokerage,  with  interest  at  the  rate  of  4  per  cent,  per  annum  from  the  date 
when  they  paid  it 


T 


HIS  was  a  summons  by  the  liquidator  of  the  Faure  Electric 
Accumulator  Company,  under  the  165th  section  of  the  Companies 
Act,  1862,  against  the  directors,  seeking  to  make  them  personally 
liable  for  alleged  misfeasance  in  the  discharge  of  their  duties. 

The  company  was  registered  on  May  Idth,  1882.  It  was  formed 
for  the  purpose  of  making  and  carrying  out  an  agreement  for  the 
purchase  of  certain  patents  and  carrying  on  the  business  of  elec- 
tricians. The  capital  was  1,000,000Z.  divided  into  80,000  ordinary 
shares  of  101.  each  and  200,000  deferred  shares  of  11.  each. 

By  Article  92  the   directors  were  authorised  to  pay  out  of  the 

funds  of  the  company  the  necessary  legal  and  other  expenses  of  and 

incident  to    the    promotion,  formation,   and  registration  of   the 

company. 

H  2 
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1888.  Article  28  was  as  follows : — ''No  transfer  of  shares  not  being  fully 

IiTm       P*^^^  ^P  ^^^^^  t®   registered  unless   and  until  the  transferee  is 

Faurb       approved  by  the  board  of  directors ;  and  the  board  at  their  discre- 

AccuMULATOB  tiou  may  decline  to  register  any  transfer  of  shares  upon  which  the 

company  has  a  lien."      On  February  15th,  1882,  the   company 

entered  into  an  agreement  for  the  purchase  of  certain  patents, 

under  which,  payments  had  to  be  made  in  shares  of  the  company. 

20,108  shares  of  101.  each  were  subsequently  allotted  to  the  general 
public,  and  in  this  manner  all  the  original  101.  share  capital  was 
issued,  except  about  20,000  shares.  The  company  got  into  litiga- 
tion in  May,  1882,  with  another  company.  Mr.  Philippart,  who 
was  very  familiar  with  the  working  of  the  company's  patents, 
attended  in  that  month  at  a  meeting  of  the  board,  accompanied  by 
Mr.  Pincoffs,  a  London  stockbroker,  who  acted  as  his  interpreter. 
Philippart  was  a  holder  both  of  ordinary  and  deferred  shares.  He 
had  made  himself  very  active  in  the  company's  affairs,  and  on 
May  22nd,  1882,  he  wrote  to  the  board  offering  to  take  up  the 
unsubscribed  capital  of  the  first  issue,  that  is,  of  the  101.  shares,  by 
taking  5,000  shares  himself  and  5,000  by  his  friends,  on  condition 
that  his  friends  should  have  the  option,  till  June  15th,  of  taking 
up  the  remaining  10,000  shares,  and  that  he  (Philippart)  should 
be  elected  a  director,  and  that  no  brokerage  should  be  paid  in 
respect  of  the  allotment  of  these  shares.  This  was  considered  at 
a  board  meeting  on  the  next  day.  May  28rd,  and  declined.  On  that 
day  Mr.  Pincoffs  wrote  to  the  company:  "I  beg  to  offer  to  place 
7,500  shares  of  your  company  at  par,  upon  condition  of  your 
giving  my  client  the  option  of  taking  the  remaining  12,382  un- 
applied'for  shares  at  par  until  June  23rd  next,  and  subject  to  the 
usual  brokerage  of  2a.  6d.  per  share  to  myself."  The  board  took 
the  advice  of  the  company's  solicitor,  who  advised  by  letter  that 
there  was  no  objection  in  law  to  the  acceptance  of  this  offer  pro- 
vided the  board  were  satisfied  of  the  allottee,  and  that  the  brokerage 
were  paid  by  the  company,  and  not  deducted  from  the  price  of  issue. 
Thereupon  the  board  assented  to  the  proposal,  and  later  in  the  day 
a  letter  was  received  from  Mr.  William  Morris,  a  stockbroker, 
stating  that  he  was  willing  to  take  7,500  shares  at  par  and  pay  21, 
at  once,  provided  he  had  the  option  of  taking  at  par  on  or  before 
June  28rd  the  balance  of  the  unallotted  shares,  amounting  to  about 
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12,500,  and  that  the  board  would  allow  5«.  per  share*  coiAihisflion        isss. 

on  the  whole  number  of  shares  taken  by  him,  the  commis8U)ir-pn       -^^ 

the  7,500  to  be  paid   at    once,  such  commission  to  be  panf  ^tcf.    «*^^^** 

Mr.  Pincoffs,     Mr.  Morris   was  known  to  the  directors  to  be.*ii-A<jbuMULATo«, 

•  •*<%> 
stock-jobber  of  very  large  means.     A  formal  application  followed,    '-•;    ;^. 

and  on  the  same  day,  May  28rd,  the  directors  allotted  7,500  lOi. 
ehares  to  Mr.  Morris,  and  paid  937Z.  10a.  to  Mr.  Pincofifs  as  com- 
mission. About  June  19th,  they  allotted  the  remaining  12,882 
lOZ.  shares  to  Mr.  Morris,  and  paid  1,5472.  15a.  as  commission  to 
Mr.  Pincofifs,  They  had  received  from  Mr.  Morris  on  this  allot- 
ment 2Z.  per  share,  which  amounted  to  nearly  40,000Z.  In  the 
meantime  the  directors,  on  May  24th,  1882,  had  received  notice  of 
a  charge  given  by  Mr.  Philippart  on  all  his  shares  in  the  company, 
and  on  May  80th,  1882,  they  received  notice  of  an  injunction  as  to 
his  deferred  shares.  They  referred  this  to  their  solicitor,  who 
wrote  on  June  17th,  1882 :  "  The  directors  should  consider 
whether  in  the  circumstances  any  transfer  of  shares  to  Mr.  Philip- 
part  should  be  registered  before  being  fully  paid."  On  June  80th, 
1882,  Mr.  Philippart  was  elected  a  director  of  the  company.  On  Sep- 
tember 27th,  the  company  had  notice  of  two  charging  orders  on 
Mr.  Philippart*6  shares  for  4202.  and  1,855Z.  respectively.  At  this 
time  Mr.  Morris  was  in  communication  with  the  directors.  He  had 
been  called  on  by  them  to  advise,  he  having  a  large  stake  in  the 
company.  He  was  desirous  to  transfer  the  shares  he  held,  and  on 
October  11th,  1882,  the  board  sanctioned  and  subsequently  passed 
a  transfer  of  about  19,528  shares  from  Mr.  Morris  to  Mr.  Philippart. 
The  transfer  was  completed  on  October  18th.  Shortly  afterwards 
the  directors  against  whom  this  summons  was  taken  out,  resigned. 
A  call  of  11.  per  share  had  been  made,  and  on  January  8rd,  1888, 
Mr.  Philippart  and  his  brother  directors  forfeited  his  (Phillipart's) 
shares,  which  were  then  about  18,500  in  number,  for  non-payment 
of  that  call.  Subsequently  two  other  calls  of  11,  per  share  were 
made.  On  April  10th,  1888,  Mr.  Philippart  became  bankrupt. 
In  July,  1884,  the  company  was  ordered  to  be  wound  up.  A  call 
of  U  10a.  had  been  made  in  the  liquidation.  The  debts  of  the 
company  had  all  been  paid,  but  claims  to  a  large  amount  were  out- 
standing, which  the  liquidator  was  resisting,  and  moreover  some 
costs  of  the  liquidation  still  remained  to  be  prov  d.d  for. 


•  • 
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1888.  The.  clahDS  made  by  this  summons  were  :  Ist,  damages  for  the 

IiTitB       ^U^jS^^  Inisfeasance  of  the  directors  in  allotting  the  7,500  shares 

Faum     ..bi'vli'ay  25,  1882,  and  12,872  shares  on  June  17,  1882,  to  Mr. 

AccvMu^Vui  Morris,  a  nominee  of  Mr.  Philippart,  or,  alternatively,  in  allowing 

•.  •{*•/•     18,500  of  such  shares  to  be  transferred  on  October  18,  1882,  to 

Mr.  Philippart;    2nd,  that  they  might  be  ordered  to  repay  the 

sum  paid  to  Mr.  Pincoffs  for  brokerage  on  such  allotments,  with 

interest. 

Sir  Horace  Davey,  Q.C.,  and  Grosvenor  Woods  for  the  liqui- 
dator : — 

The  directors  were  required  by  Article  28  to  approve  of  any 
transferee  of  the  shares.  Their  pnmd  facie  right  of  transfer  is 
qualified  to  that  extent.  Did  the  directors  here  exercise  any  dis- 
cretion in  the  matter  ?  On  the  evidence,  clearly  they  did  not. 
They  knew  of  the  charging  orders  on  Mr.  Philippart' s  shares,  and 
also  of  the  judgment  against  him  which  remained  unsatisfied.  Not 
one  of  the  directors  can  name  a  single  person  from  whom  they  had 
made  enquiries  as  to  his  means.  Immediately  before  Morris's 
offer  for  the  shares,  they  had  refused  Philippart's  offer  to  take  up 
by  himself  and  his  friends  the  unissued  capital,  and  they  preferred 
Morris's  offer,  though  Philippart  had  offered  to  take  the  shares 
without  requiring  the  brokerage.  Knowing  all  this,  still  they  ac- 
cepted him  as  transferee  of  Morris's  shares.  There  is  no  evidence 
of  bis  actually  having  paid  40,000/.  to  Morris  for  the  shares. 
When  they  accepted  him  as  transferee,  they  parted  with  all  recourse 
to  Morris,  who  was  probably  good  for  the  balance  unpaid  of  82.  per 
share.  Article  28  was  put  in  to  prevent  impecunious  and  other 
undesirable  persons  from  becoming  shareholders.  The  directors 
must  form  an  affirmative  judgment  as  to  the  fitness  of  the  proposed 
transferee.  A  merely  negative  judgment  would  reduce  the  article 
to  nothing.  The  directors  have  therefore  grossly  failed  in  perform- 
ing their  duties,  and  must  be  held  liable. 

As  to  brokerage.  The  question  is,  Is  it  ultra  vires  ?  The  direc* 
tors  could  only  apply  the  money  of  the  company  to  the  purposes  of 
the  company  mentioned  in  the  memorandum  of  association,  and 
payment  of  persons  for  placing  shares  is  not  conducive  to  the  pur- 
poses of  the  company,  though  it  may  be  conducive  to  getting  in  the 
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capital  of  the  company.  It  makes  no  difference  if  yoa  pay  direct  to  1888. 
the  person  who  takes  the  shares,  or  to  a  person  who  gets  the  share-  i^Tm 
holder.     We  rely  on  Lydney  and  Wigpool  Iron  Ore  Co,  v.  Bird  (g).     ^^^^^ 

[They  cited  also  Ashhury  Railway  Carriage  and  Iron  Co.  v.  AccuMULAToa 
Riche  Qi) ;  Story  on  Agency,  §  183 ;  MarzetU's  Case  (t) ;  Peruvian 
Railicays  Co.  (i) ;  Oxford  Building  Soc.  (I).] 

Ince,  Q.C.,  Buckley,  Q.C.,  and  Woodroffe  for  the  difectors,  with 
the  exception  of  Mr.  Philippart : — 

The  directors  mnst  not  be  judged  in  the  light  of  after  events. 
If  they  bond  fide  exercised  their  judgment  they  are  not  liable 
merely  because  their  judgment  proved  to  be  an  unfortunate  one. 
They  certainly  exercised  their  judgment.  They  did  not  act  with 
precipitation,  but  honestly  thought  they  were  doing  their  best  for 
the  company,  and  although  the  result  might  turn  out  badly,  still 
they  are  not  liable  :  Forest  of  Dean  Coal  Mining  Co.  (m).  Morris 
had  a  right  to  transfer  his  shares  unless  the  directors  could  show  a 
valid  objection  to  the  proposed  transferee  :  Moffatt  v.  Farquhar  (n). 
They  made  some  enquiries,  but  even  if  they  were  negligent  in  the 
matter  of  these  enquiries,  it  was  not  gross  and  wilful  so  as  to 
amoxmt  to  fraud  :  Ranee's  Case  (o) ;  In  re  Denham  dt  Co.  {p). 

[Kay,  J. :  In  Brown's  Case  (9),  what  the  directors  did,  did  not 
amount  to  anything  like  fraud,  but  was  merely  negligence  in  signing 
a  cheque,  and  still  the  directors  were  held  liable.] 

Coventry  and  Dixon  (r)  and  Bentinck  v.  Ferm  (s)  show  there 
must  be  misfeasance  amounting  to  a  breach  of  trust.  In  this  case 
there  is  no  damage  shown  from  the  act  of  the  directors ;  and  the 
payment  for  brokerage  was  only  a  small  amount. 

[Mr.  Justice  Kay  referred  to  Studdert  v.  Grosvenor  (f).] 

{g)  .33  Ch.  D.  85,  p.  94.  (0)  L.  R.  6  Ch.  104. 

\h)  L.  R.  7  H.  L.  663.  ip)  25  Ch.  D.  752. 

\i)  28  W.  R.  541.  (g)  L.  R.  8  Eq.  381. 

{k)  L.  R.  2  Ch.  617.  (r)  14  Ch.  D.  660. 

[l)  35  Ch.  D.  502.  (s)  12  App.  Cas.  662. 

{m)  10  Ch.  D.  460.  (0  33  Ch.  D.  528. 
(n)  7  Ch.  D.  591. 
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On  the  question  of  brokerage.     The  directors  took  the  advice  of 

^*^        their  solicitor,  and  were  told  there  was  nothing  illegal  in  paying 

FAvas       brokerage  provided  it  was  not  a  deduction  from  the  amount  to  be 

AccuMvITToa  received  on  the  shares.     Paying  brokerage  to  a  person  for  placing 

^^*         shares  is  a  payment  for  work  and  labour  done.     It  is  not  a  case  of 

returning  capital  or  of  issuing  shares  at  a  discount.     They  must 

not  pay  the  brokerage  to  the  person  who  takes  the  shares.     The 

directors  are  entitled  to  pay  any  outgoings  necessary  or  desirable  to 

further  the  business  of  the  company. 

[Kay,  J. :  The  issue  of  shares  is  not  part  of  the  business  of  the 
company.] 

It  is  conducive  and  incidental  to  the  objects  of  the  company. 
Simpson  v.  Westminster  Palace  Hotel  Co.  (u)  shows  what  such 
words  *will  include.  Engaging  ofGices,  purchasing  books  and  the 
like,  are  not  part  of  the  business  of  the  company,  but  are  ''  con- 
ducive "  to  the  objects  of  the  company.  If  paying  for  advertise- 
ments of  the  prospectus  in  newspapers  is  proper,  it  can  only  be 
because  of  its  being  '*  conducive  ''  to  the  objects  of  the  company, 
not  because  it  is  part  of  the  carrying  on  of  the  business  of  the 
company.  And  where  is  the  difference  between  such  a  payment 
and  a  brokerage  ? 

Buckley,  Q.C. : — 

The  question  of  brokerage  is  one  of  pure  law.  Can  a  company 
apply  its  capital  to  paying  a  commission  ?  It  is  competent  for  it 
to  apply  its  capital  in  doing  acts  precedent  to  establish  the  com- 
pany. Drafting  and  printing  the  memorandum  and  articles  and 
registration  are  all  acts  incidental  and  conducive  to  carrying  on  the 
business,  and  are  expenses  which  could  be  properly  paid  out  of 
capital.  The  expenses  of  printing  prospectus  and  advertising  in 
newspapers  with  a  view  to  getting  the  capital  taken  up,  are  proper. 
The  company  may  pay  a  fair  sum  to  persons  who  help  to  establish 
the  corporate  life  :  Bagnall  v.  Carlton  {x).  They  might  pay  can- 
vassers to  go  about  the  country  bringing  the  company  to  the  notice 

(w)  L.  R.  8  H.  L.  712.  [x)  6  Ch.  D.  371. 
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of  investors.  The  services  of  a  broker  who  exerts  himself  to  secure  1888. 
shareholders  would  be  such  as  could  be  paid  for  by  a  company.  If  iJT^ 
the  payment  represents  in  any  way  a  bribe  to  a  person  to  induce  ^^^^ 
him  to  take  shares,  that  would  be  illegal,  because  it  would  amount  Accumulator 

Co 

to  issuing  the  shares  at  a  discount.  But  if  the  payment  be  made 
to  one  who  works  to  secure  shareholders  for  the  company,  it  would 
be  a  proper  payment,  as  being  for  work  done.  The  test  of  its  being 
a  right  or  wrong  payment  is  :  Has  the  payee  rendered  a  service  or 
not  ?  In  Lydney  and  Wigpool  Iron  Ore  Co.  v.  Bird  (y),  Bird 
merely  guaranteed  that  he  would  take  the  shares  if  no  one  else  did, 
and  for  this  guarantee  he  was  to  be  paid.  But  this  is  quite  diffe- 
rent from  a  broker's  contract.  He  undertakes  to  introduce  his 
clientele,  and  if  they  take  shares,  then  he  is  to  be  paid  commission 
for  the  service  he  renders  in  getting  the  shares  placed.  This  ques- 
tion of  brokerage  has  never  been  decided  against  the  view  that  the 
directors  here,  acting  upon  advice,  took ;  and  if  directors,  acting  to 
the  best  of  their  ability  on  a  difGicult  point,  act  honestly,  but  in 
contravention  to  what  ultimately  turns  out  to  be  the  law,  still  they 
will  not  be  held  liable  :  London  Financial  Association  v.  Kelk  (z). 
[They  also  cited  Nokes'  Case  (a) ;  In  re  Baglan  HaU  Colliery 
Co.  (6) ;  Marzetti's  Case  (c) ;  and  Pickering  v.  Stephenson  (d).] 

Henderson  and  Merrick  appeared  for  Mr.  Philippart,  but  the 
summons  as  against  him  was  not  proceeded  with,  he  being  a 
bankrupt,  and  the  company  having  already  other  large  claims 
against  him. 

Sir  Horace  Davey,  Q.C.,  replied. 

November  13. 

Ka.y,  J. : 

The  liquidator  of  this  company,  which  is  being  wound  up  in  this 
Court,  has  taken  out  the  present  summons  against  certain  gentle- 

(y)  33  Ch.  D.  86.  (6)  L.  R  6  Ch.  366. 

(a)  26  Ch.  D.  107,  p.  146.  (c)  28  W.  R.  641. 

(a)  16  W.  R  413,  1135  ;  37  L.  J.  {d)  L.  R  14  Eq.  322. 

(Ch.)  470,  624. 
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1888.  nien  who  were  formerly  directors  of  the  company,  under  section 
IiTm  ^^^  ^^  *^^  Companies  Act,  1862,  seeking  to  make  them  personally 
Faubb       liable  for  alleged  misfeasance  as  such  directors.     No  imputation 

Electric  ,         "  ^ 

Accumulator  whatever  is  made  on  the  honesty  or  honourable  conduct  of  any  of 
these  gentlemen ;  but  it  is  alleged  that  they  have  committed 
breaches  of  trust  in  making  certain  payments  out  of  the  moneys  of 
the  company,  and  in  permitting  the  transfer  of  certain  of  its  shares. 
These  questions  involve  the  consideration  of  what  is  the  position  of 
the  directors  of  a  joint  stock  company  with  respect  to  the  capital 
of  the  company  under  their  management  It  has  been  said  that 
they  are  *'  quasi  trustees  "  for  the  company :  Flitcroft's  Case  («), 
Lord  Justice  Lindley,  in  his  book  on  Partnerships,  p.  587,  says,  "  In 
that  and  other  respects  they  are  to  a  certain  extent  trustees."  In 
the  language  of  Lord  Roinilly  in  York  and  New  Midland  Railway  v. 
Hudson  (/),  "  The  directors  are  persons  selected  to  manage  the 
afifairs  of  the  company  for  the  benefit  of  the  shareholders ;  it  is  an 
ofEice  of  trust,  which,  if  they  undertake,  it  is  their  duty  to  perform 
fully  and  entirely.  They  certainly  are  not  trustees  in  the  sense 
of  those  words  as  used  with  reference  to  an  instrument  of  trust, 
such  as  a  marriage  settlement  or  a  will.  One  obvious  difference  is 
that  the  property  of  the  company  is  not  legally  vested  in  them. 
Another  and  perhaps  still  broader  difference  is  that  they  are  the 
managing  agents  of  a  trading  association,  and  such  control  as  they 
have  over  its  property,  and  such  powers  as  by  the  constitution  of 
the  company  are  vested  in  them,  are  confided  to  them  for  purposes 
widely  different  from  those  which  exist  in  the  case  of  such  ordinary 
trusts  as  I  have  referred  to,  and  which  require  that  a  larger 
discretion  should  be  given  to  them.  Perhaps  the  nearest  analogy 
to  their  position  would  be  that  of  the  managing  agent  of  a  mercan- 
tile house  to  whom  the  control  of  its  property  and  very  large  powers 
for  the  management  of  its  business  were  confided;  but  there  is 
no  analogy  which  is  absolutely  perfect.  Their  position  is  peculiar 
because  of  the  very  great  extent  of  their  powers  and  the  absence  of 
control  except  the  action  of  the  shareholders  of  the  company. 
However  it  is  quite  obvious  that  to  apply  to  directors  the  strict 
rules  of  the  Court  of  Chancery  with  respect  to  ordinary  trustees 

{e)  21  Ch.  D.  619.  (/)  16  Beav.  485,  p.  491. 


HIGH   COURT   OF   JUSTICE.  107 

might  fetter  their  action  to  an  extent  which  would  be  exceedingly  iggs. 
disadvantageous  to  the  companies  they  represent."  In  the  Forest  i7*m 
of  Dean  Coal  Mining  Co,  (g),  Sir  O.  Je$sel,  M.R.,  said,  "Directors  J^^^'^ 
have  sometimes  been  called  trustees  or  commercial  trustees,  and  Accumulator 
sometimes  they  have  been  called  managing  partners.  It  does  not 
much  matter  what  you  call  them,  as  long  as  you  understand  what 
their  true  position  is,  which  is,  that  they  are  really  commercial 
men  managing  a  trading  concern  for  the  benefit  of  themselyes  and 
of  all  the  other  shareholders  in  it.  They  are  bound  no  doubt  to  use 
reasonable  diligence,  having  regard  to  their  position,  though  prob- 
ably an  ordinary  director  cannot  be  expected  to  devote  as  much 
time  and  attention  to  the  business  as  the  sole  managing  partner  of 
an  ordinary  business  ....  They  are,  no  doubt,  trustees  of 
assets  which  have  come  into  their  hands,  or  which  are  under  their 
control,  but  they  are  not  trustees  of  a  debt  due  to  the  company. 
The  company  is  the  creditor,  and  they  are  only  the  managing 
partners."  In  Smith  v.  Anderson  (h),  Lord  Justice  James  said, 
''The  distinction  between  a  trustee  and  a  director  is  an  essential 
distinction  founded  on  the  very  nature  of  things.  A  trustee  is  the 
man  who  is  the  owner  of  the  property  and  deals  with  it  as  principal, 
as  owner,  and  as  master,  subject  only  to  an  equitable  obligation  to 
account  to  some  persons  to  whom  he  stands  in  the  relation  of  trustee 
and  who  are  his  cestuis  que  trust.  The  same  individual  may  fill 
the  office  of  director  and  also  be  a  trustee  having  property,  but  that 
is  a  rare,  exceptional,  and  casual  circumstance.  The  office  of 
director  is  that  of  a  paid  servant  of  the  company.  A  director  never 
enters  into  contracts  for  himself,  but  he  enters  into  contracts  for 
his  principal,  that  is,  for  the  company  of  whom  he  is  a  director 
and  for  whom  he  is  acting.  He  cannot  sue  on  such  contracts,  nor 
be  sued  on  them,  unless  he  exceeds  his  authority.  That  seems  to 
me  to  be  the  broad  distinction  between  trustees  and  direct.ors."  If 
directors  apply  money  of  the  company  for  purposes  so  outside  its 
powers  that  the  company  could  not  sanction  such  application,  they 
may  be  made  personally  liable  as  for  a  breach  of  trust.  On  the 
other  hand,  if  they  apply  the  money  of  the  company  or  exercise 
any  of  its  powers  in  a  manner  which  is  not  ultra  vireSy  then  a 

ig)  10  Ch.  D.  450.  {h)  15  Ch.  D.  248,  p.  275. 
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1888.  strong  and  clear  case  of  misfeasance  mast  be  made  out  to  render 
1n^  them  liable.  Lord  Hatherleyj  in  Over  end  and  Gumey  Co,  v.  Gihh  (t) , 
Faurb       intimates  that  in  such  a  case  their  conduct  must  amount  to  crassa 

Elbctkio  t    J      T       J 

Accumulator  negligentta.  In  MarzettVs  Case  (k),  a  definite  test  is  applied.  Lord 
Justice  James  said :  "  A  director  should  not  be  held  liable  upon 
any  very  strict  rules  such  as  those,  in  my  opinion,  too  strict  rules 
which  were  laid  down  by  the  Court  of  Chancery  to  make  unfortunate 
trustees  liable.  Directors  are  not  to  be  made  liable  on  those  strict 
rules  which  have  been  applied  to  trustees ;  "  and  he  intimates  that 
the  negligence  for  which  a  director  should  be  held  liable  must  be 
such  as  would  make  a  managing  director  of  a  business  liable  to  his 
employers.  Lord  Justice  Brett  said  that  the  director  "  must  be 
guilty  of  such  negligence  as  would  make  him  liable  in  an  action. 
Mere  imprudence  is  not  such  negligence ;  want  of  judgment  is  not ; 
it  must  be  such  negligence  as  would  make  a  man  liable  in  point  of 
law  ; "  and  with  this  Lord  Justice  Cotton  concurs.  This  is  the 
law  that  must  be  applied  to  the  circumstances  of  this  case. 

(His  lordship  having  found  the  facts  as  set  out  above,  continued :) 
It  has  not  been  attempted  at  the  bar  to  urge  that  the  directors  are 
liable  in  respect  of  the  allotment  to  Mr.  Morris.  Mr.  Morris  was 
a  very  substantial  person,  and  I  have  no  reason  to  doubt  that  the 
allotment  to  him  was  an  advantage  to  the  company.  He  paid  21. 
per  share,  and  was  liable  for  the  uncalled  82.  on  all  the  shares 
allotted  to  him.  The  stress  of  the  argument  on  the  first  point 
related  to  the  transfer  to  Philippart,  as  to  which,  the  case  is  put, 
as  I  understand,  in  two  ways.  It  is  urged  that  the  defendants  did 
not,  in  fact,  approve  Philippart  as  a  transferee  under  Article  28 — 
that  is,  although  they  allowed  the  transfer  to  him,  they  did  not 
exercise  the  judgment  and  discretion  which  they  were  bound  to 
exercise  according  to  that  article  ;  and  the  second  contention  upon 
this  point  is  that,  if  they  did,  the  transaction  was  so  utterly  im- 
proper that  it  amounted  to  a  gross  breach  of  duty  for  which  they 
must  be  rendered  liable.  The  first  part  of  this  argument  rests 
mainly  on  a  passage  in  the  cross-examination  of  one  of  the  directors, 
whose  account  is  pretty  well  corroborated  by  another  of  them.  (His 
lordship,  having  read  the  evidence^  said  :)     If  it  is  right  to  rely  on 

(»)  L.  R.  5  H.  L.  480,  p.  487.  {k)  28  W.  R.  541. 
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the  imperfect  recollection  of  these  gentlemen  of  a  discussion  which  igss. 
took  place  five  and  a  half  years  before,  I  must  say  it  produces  on  i^^ 
my  mind  exactly  the  contrary  effect  to  that  for  which  they  were     _,^^^*" 

cited.     I  should  infer  primd  facie  from  the  mere  circumstances  of  AccuMULA-roa 

Co 
the  transfer,  that,  rightly  or  wrongly,  the  directors  did  approve  the 

transferee,  and  these  statements  of  the  directors  confirm  that  view. 
They  say  that  the  matter  was  discussed  and  the  advice  of  the 
solicitor  of  the  company  was  taken  upon  it.  But  the  argument  has 
rather  been  upon  the  other  point— whether  such  approval  was  a 
misfeasance  for  which  the  directors  are  liable.  They  have  made 
an  affidavit  in  which  they  say  that  when  they  sanctioned  the 
transfer  from  Morris  to  Philippart,  they  did  not  know  or  believe 
that  he  would  be  unable  to  pay  the  amount  uncalled — the  8Z.  per 
share.  Looking  at  the  matter  in  the  light  of  the  later  occurrences, 
the  failure  of  Philippart  to  pay  the  calls  on  the  shares,  his  bank- 
ruptcy, and  the  ruin  and  winding  up  under  his  management,  it  is 
easy  to  see  that  the  transfer  was  an  act  much  to  be  regretted,  but 
anything  like  corrupt  or  dishonest  dealing  being  out  of  the  question, 
the  difficulty  is,  can  the  Court  (putting  itself  as  completely  as  is 
now  possible  in  the  position  of  the  directors  in  October,  1882,)  say 
that  their  conduct  in  then  making  this  transfer  was  so  grossly 
improper  that  they  can  be  made  liable  personally  for  the  conse- 
quences. On  the  evidence,  I  have  no  doubt  that  when  the  question 
concerning  the  transfer  arose,  it  seemed  to  them  they  had  no  valid 
reason  for  not  approving  Philippart  as  a  transferee.  Anything 
like  corruption  or  dishonesty  on  the  part  of  the  directors  being  out 
of  the  question,  I  am  unable  to  treat  them  as  responsible  for  the 
consequences  of  permitting  this  transfer.  Even  if  the  act  were, 
with  the  knowledge  they  had  at  the  time,  a  grave  error  of  judg- 
ment, there  is  no  ground  on  which  the  Court  could  properly  hold 
them  liable. 

Upon  the  second  point,  I  have  felt  much  more  difficulty.  It 
was  said  in  argument  against  the  directors,  that  the  payment  of 
brokerage  to  Pincoffs  is  analogous  to  issuing  the  shares  at  a  dis- 
count. The  analogy  seems  to  me  imperfect.  In  the  Almada  <k 
Tirito  Co.,  Allen's  Case  (f),  the  Court  of  Appeal  held  that  issuing 

(i)  Ante,  Pt.  I.,  p.  28. 
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1888.       shares  at  a  discount  was  ultra  viresy  because  it  would  in  effect  be 
IiTm       altering  the  amount  of  the  capital  of  the  company  in  a  manner  not 
Faurb       authorised  by  the  Joint  Stock  Companies  Acts,  and  was  equivalent 
Accumulator  to  returning  part   of  the   capital  to  the   allottee.     Payment   of 
brokerage  to  a  person  not  a  shareholder,  implies  a  receipt  from  the 
shareholder  of  the  full  amount  payable  on  the  shares,  and  then  an 
application  either  of  part  of  the  money  so  received,  or  other  moneys 
of  the  company  in  paying  the  brokerage.     The  real  question  is 
whether  such  an  application  of  capital  is  within  the  power  of  the 
company.     If  the   payment  be  completely  ultra  vires,  then  the 
directors  who  made  it  are  liable  as  for  a  breach  of  trust,  unless  the 
case  comes  within  the  rather  exceptional  case  which  I  had  to  con- 
sider in  Tomkinson  v.  South  Eastern  Railway  Co.  (m),  where  the 
payments  were  treated  as  being  within  the  general  power  of  the 
directors  as  managers,  although  not  in  the  strictest  sense  payment 
for  any  of  the  objects  mentioned  in  the  memorandum.     In  this 
case  there  is  nothing  whatever  in  the  memorandum  of  association 
which  would  justify  such  a  payment,  except  the  words  "  to  do  all  such 
other  things  as  the  company  may  deem  incidental  or  conducive  to 
the  attainment  of  any  of  the  aforesaid  objects  of  the  company." 
The  aforesaid  objects  do  not  include  the  issue  of  the  company's 
shares,  but  it  is  argued  the  first  thing  a  newly  formed  company 
has  to  do  is  to  invite  and  encourage  persons  to  take  shares.     For 
this  purpose,  it  is  said,  they  may  print  and  issue  prospectuses,  and 
they  may  advertise.     Why  should  they  not  employ  agents  to  travel 
about  the  country  and  invite  persons  to  join  ?    If  they  may,  such 
agents  must  be  paid  for  their  services,  and  what  is  the  difference 
between  that,  and  giving  a  commission  to  someone  like  a  broker 
who  has  a  large  number  of  clients  whom  he  may  induce  to  take 
shares  in  the  company  ?     I  am  not  satisfied  that  such  employment 
of  agents  would  be  legitimate ;  but  if  it  were,  it  seems  to  me  there 
is  a  difference,  and  an  important  one.     Payment  of  what  is  caUed 
brokerage  for  placing  shares  is  not  real  payment  for  work  and 
labour.     It  is  a  commission,  that  is,  a  bonus  to  A.  to  use  his  influ- 
ence to  make  B.,  C,  and  D.  shareholders.     Put  the  simplest  case : 
A.  says  to  the  directors :   ''I  know  a  wealthy  man  whom  I  can 

(m)  36  Ch.  D.  675. 
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persuade  to  take  10,000  of  yonr  shares.     Give  me  2000Z.  and  I  will        1888. 
induce  him  to  do  so."     Would  that  be  a  legitimate  payment?       i^Trb 
This  practice  so  far  as  it  exists,  has  grown  up  from  the  launching     ^^^^^ 
of  bubble  companies,  which  could  not  be  brought  out  without  the  Accumulator 
aid  of  speculators  who  insist  on  being  paid  a  bonus  or  commission 
for  their  help.     In  the  case  of  an  enterprise  which  is  favourably 
received  by  the  public,  not  a  penny  need  be  spent  in  this  way.     It 
is  only  companies  which  are  unsound,  or  at  any  rate  unpopular, 

directors,  in  their  joint  affidavit,  state  that  when   Mr.  Pincoffs' 
offer  was  made,  the  company's  shares  were  unsaleable  at  par,  and 
that  accordingly  they  thought  it  beneficial  to  accept  his  terms. 
That  is  a  distinct  statement  that  unless  speculators  were  paid  out 
of  the  shareholders'  capital   to  place  the  shares,  there  was  no 
chance  of  issuing  them.     Such  a  course  of  proceeding  is  calcu- 
lated to  lead  to  a  great  amount  of  evil  in  the  commercial  world, 
and  ought  to   be  discouraged.     These  are  considerations  which 
must  be  regarded  in  determining  whether  such  a  payment  is  ultra 
vires.     Another  consideration  is   this.      The   question   does   not 
depend  on  the  amount  paid,  unless  it  were  so  large  as  to  suggest 
mala  fides.     If  2«.  6d.  may  be  paid,  why  not  5«.,  10«.,  or  li.  ? 
The  more  needy  the  company,  the  greater  must  be  the  payment ; 
the  more  hopeless  the  enterprise,  the  larger  would  be  this  kind  of 
dealing.     The  terms  of  Morris's  letter  of  May  28,  1882,  in  which 
he  insisted  on  payment   of  commission  to  Pincoffs,  suggests  a 
suspicion  that  this  commission  would  be  some  pecuniary  advantage 
to  him.     It  is  but  a  suspicion.     I  have  no  evidence  that  such  was 
the  case ;  but  I  refer  to  it  as  an  obvious  danger  that  would  result 
from  such  a  practice.     Commission  to  Morris  would  be  issuing 
shares  at  a  discount.     Giving  a  commission  to  brokers  may,  in 
this  way,  be  a  roundabout  mode  of  transferring  part  of  the  capital 
to  the  allottee.     The  capital  of  the  company  is  placed  under  the 
control  of  the  directors  for  the  purpose  of  carrying  on  the  business 
of  a  trading  concern.     In  any  expenditure  concerning  its  proper 
business,  the  Court  treats  them  as  having  a  large  discretion.     A 
moderate   expenditure    in    launching    the   company,   that    is,   in 
introducing  it  to  the  public  to  invite  them  to  join,  though  not 
part  of  the  trading  business,  may  be  treated  as  conducive  thereto. 
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1888.  It  is  not  easy  to  draw  a  definite  line  as  to  every  payment  of  this 
In^b  ^^^  *  ^^^  *^®  company  cannot  employ  the  oapitnl,  which  has  been 
Fauue  subscribed  for  the*  purposes  of  its  business,  in  making  payments  to 
Accumulator  induce  persons  to  take  shares,  to  such  persons  themselves.  Can 
it  be  legitimate  to  make  such  payments  to  another  who  has 
influence  over  them  ?  Is  that  such  an  application  of  the  capital 
of  the  company  as  a  general  meeting  could  sanction  ?  Suppose 
such  a  meeting  called,  and  the  directors  were  to  say,  **  We  have 
tried  all  the  ordinary  means  to  induce  the  public  to  take  shares 
and  failed.  By  paying  a  bonus  to  an  influential  member  of  the 
Stock  Exchange,  or  an  influential  solicitor  or  banker,  we  can  get 
them  to  persuade  their  clients  to  take  further  capital.  Sanction 
our  doing  this."  Could  a  general  meeting  validly  say  that  the 
capital  subscribed  to  carry  on  the  business  of  a  company  should  be 
so  applied  ?  Without  using  the  word  in  any  offensive  sense,  the 
objection  to  such  payments  is  that  they  partake  of  the  nature  of  a 
bribe.  The  broker  or  agent  is  paid  to  give  advice  and  use  per- 
suasion, which  presumably  he  would  not  do  without  such  payment. 
Suppose  the  broker  to  say,  ''  Candidly,  I  think  badly  of  the 
prospects  of  your  company.  I  would  not  take  a  share  in  it  myself, 
but  pay  me,  and  I  will  find  you  some  foolish  people  who  will  do 
so  under  my  persuasion."  Would  that  be  a  legitimate  thing  to 
do  ?  Yet  something  of  that  kind  is  necessarily  involved  in  every 
such  question.  In  my  opinion,  the  payments  to  Pincoffs  of  28,  6d. 
for  every  share  taken  by  Morris  were  vltra  inres,  that  is,  they  were 
an  application  of  the  subscribed  capital  which  could  not  be  sanc- 
tioned by  a  general  meeting. 

I  have  dealt  with  the  question  entirely  on  principle.  The 
actual  point  does  not  seem  to  have  arisen  before  for  decision. 
Two  cases  have  been  referred  to  which  have  some  bearing  on  it. 
In  the  Lydney  and  Wigpool  Iron  Ore  Co.  v.  Bird  (n),  Bird  dt  Co., 
iron  merchants,  had  given  a  guarantee,  before  the  company  was 
formed,  to  Messrs.  Allaway,  in  consideration  of  a  commission  of 
10,800Z.,  by  which  they  promised  to  guarantee  and  provide  for  the 
subscription  raised  from  the  public  to  complete  the  capital,  and 
make  other  payments.     The  company  was  registered  on   80th 

(w)  33  Ch.  D.  85. 
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December,  1881,  and  subsequently,  on  January  9th,  1882,  the  agree-  i888. 
ment  as  to  guarantee  was  adopted  and  modified  to  this  extent,  j^T^ 
that  the  guarantee  was  given  by  William  Bird  alone,  and  6,000Z.     ^^^^^ 

£lbctiuo 

of  the  10,800Z.  were  to  be  paid  to  him  as  a  consideration  for  his  Accumxtlatok 
giving  the  guarantee,  the  remainder  of  the  10,8002.  being  retained 
by  James  Bird,  his  former  partner  in  the  firm  of  which  William 
Bird  had  ceased  to  be  a  member.  The  action  was  brought  against 
William  Bird  and  James  Bird  to  recover  the  10,800{.  The  Court 
of  Appeal  held  that  James  Bird  was  liable  for  the  whole  10,800{., 
subject  to  just  allowances  ;  and  on  the  question  whether  he  could 
be  allowed  the  5,0002.  he  had  paid  to  William  Bird,  the  court 
said :  ''  It  appears  to  us  whoUy  wrong  to  make  the  company  pay 
for  the  issue  of  its  own  shares ;  no  part  of  the  capital  of  the 
company  could  be  properly  so  applied.  To  allow  James  Bird  the 
5,000Z.  paid  by  him  to  William  Bird  would  be  in  effect  to  make 
the  company  misapply  its  capital."  Those  words  are  large  enough 
to  include  the  present  case,  and,  I  mast  observe,  they  occur  in  a 
considered  judgment  delivered  for  the  court  by  Lord  Justice 
Lindley,  who  has  paid  very  great  attention  to  this  branch  of  the 
law.  But  I  do  not  rely  on  them  too  much,  because  distinctions 
may  be  drawn  between  the  guarantee  in  that  case,  and  the  agree- 
ment in  question  in  this.  I  have  therefore  preferred  to  rest  my 
decision  on  the  reasons  I  have  given.  On  the  other  hand, 
reference  is  made  to  BagnaU  v.  Carlton  (o),  which  was  a  suit, 
against  certain  promoters  of  a  company,  seeking  to  set  aside  an 
agreement  for  the  purchase  by  the  company  of  certain  property, 
and  asking  repayment  of  the  purchase  money  after  deducting  such 
sums  as  should  be  declared  by  the  court  to  be  a  fair  allowance  for 
commission  and  expenses.  The  court  held  that  the  company,  who 
were  the  plaintiffs,  were  bound  by  the  offer  made  in  their  pleadings, 
to  allow  something  to  the  defendants  by  way  of  commission  for 
promoting  the  company,  and  Lord  Justice  James  said  it  was 
clear  the  defendants  were  ''  not  entitled  to  commission  in  any  way 
whatever,  except  by  reason  of  the  offer  which  was  made  in  the 
bill."  No  question  was  raised  as  to  such  a  payment  being  beyond 
the  powers  of  the  company,  and  I  do  not  see  how  there  would  have 

(o)  6  Ch.  D.  371. 
(S.c. — VOL.  I.  1 
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1888.       been  any  such  question,  because  the  court  was  imposing  on  the 

In  rb       plaintiff  company  certain  terms  as  the  price  of  the  relief  granted, 

Elbctiuc     *^^  *^®  order  of  the  court  would  have  been  suflScient  whether  the 

AccuMULATOB  paymcut  was  within  the  company's  powers  or  not.     It  seems  to 

me  impossible  to  treat  this  case  as  a  decision  of  the  question. 

I  must  declare  that  the  respondents,  the  directors  who  made 
these  payments,  are  jointly  and  severally  liable  to  repay  the 
amounts  paid  to  Pincoffs  with  interest  at  4  per  cent,  per  annum 
since  the  moneys  were  paid.  It  has  been  suggested  that  the 
court  should  follow  the  example  set  by  Vice-Chancellor  Wickens  in 
Pickering  v.  Stephenson  (p),  by  declining  to  order  repayment  by 
the  directors.  In  that  case,  and  in  Studdert  v.  Grosvenor  (q),  in 
which  it  was  followed,  the  amount  was  very  small,  and  the  interest 
of  the  applicant  was  almost  infinitesimal.  Here  the  amount  is 
considerable,  and  the  liquidator  who  applies,  represents  the  whole 
body  of  the  shareholders,  whose  liability  will  be  lessened  if  this 
money  is  recovered.  The  respondents  other  than  Philippart, 
against  whom  no  relief  is  now  asked,  because  he  is  insolvent,  must 
be  ordered  jointly  and  severally  to  make  the  payment  I  have 
mentioned.  I  must  refuse  the  summons  with  costs  as  to  all  the 
claims  except  the  second,  which  I  allow  with  costs,  such  costs  to 
be  set-off. 

Solicitors  :  Snell,  Son  d  Oreenip, 
Campbell  Reeves  d  Co. 

( p)  L.  R.  14  Eq.  322.  (5)  33  Ch.  D.  628. 
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In  be  equestrian  AND  PUBLIC  BUILDINGS         ™™^?„^^ 

COMPANY.  CHANCERY 

DIVISION. 

Winding-up — Costs  of  Petition  and  Order — Petitioner  Insolvent — Possible  Debt  , .  ^^/^rb 

^    ^  "^  -        I'     A    ^1.    n  Mr.  Justice 

from  him  to  the  Company,  Kay. 

1888 
The  costs]  of  the  petition  and  winding-up  order  will  be  ordered  to  be         .^^ 

paid  without  any  possible  question  of  set-off  being  allowed  to  interfere     November 

with  such  payment.  ^^^^- 


T 


HIS  was  an  application  on  behalf  of  the  solicitors  to  the 
petitioner,  on  whose  petition  presented  on  September  9,  1887,  an 
order  had,  on  October  12,  1887,  been  made  for  the  winding  up  of 
the  Equestrian  and  Public  Buildings  Company,  claiming  that  the 
liquidator  might  be  ordered  to  pay  the  taxed  costs  of  the  petition. 
Before  the  liquidation,  the  petitioner  had,  after  strenuous  oppo- 
sition, obtained  a  judgment  against  the  company  for  1,000Z.,  and 
at  the  date  of  the  liquidation  he  had  further  large  claims  amounting 
to  about  S,900Z.,  but  these  the  liquidator  disputed.  The  petitioner 
was  a  tenant  of  the  company,  and  in  June,  1887,  a  quarter's  rent 
amounting  to  8752.  became  due  from  him.  After  the  commence- 
ment of  the  liquidation,  in  September,  1887,  a  further  sum  of  S75Z. 
accrued  due  to  the  company,  and  in  December,  1887,  another  sum 
of  875Z.,  making  a  total  of  1,125{.  The  petitioner  besides  being  a 
creditor,  was  also  a  shareholder  in  the  company.  He  was  not 
indebted  for  any  calls,  but  it  was  said  he  might  ultimately  be 
settled  on  the  list  for  shares  on  which  calls  might  be  made. 
The  petitioner  was  admittedly  insolvent. 

Bradford  in  support  of  the  application : — 

The  liquidator  claims  that  the  judgment  for  1,000Z.  has  been 
satisfied  by  the  amount  which  has  become  due  from  the  petitioner 
in  respect  of  three  quarters'  rent,  two  of  which  are  since  the 
commencement  of  the  liquidation,  and  that  really  the  petitioner  is 
indebted  to  the  company  in  an  amount  exceeding  the  taxed  costs. 
I  submit  the  liquidator  has  no  right  of  set-ofif  as  against  the  costs 

I  2 
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1888.       of  the  petitioner.    The  costs  of  the  petition  are  a  first  charge  on 

IiTkb       ^^^  assets  of  the  company,  and  there  is  no  set-off  against  these,  In 

Eqvestkiak  f^   General  Exchange  Bank  (r).     Moreover  the  company  owes 

AND   X  UBiilC 

BuiLDDTos    8,9002.  to  the  petitioner. 


Co. 


Peterson  for  the  liquidator : — 

The  claims  for  8,900Z.  are  disputed.  In  any  case  this  applica- 
tion should  not  have  been  made  before  those  claims  have  been 
adjudicated  upon.  The  petitioner  is  insolvent,  and  if  this  set-off  is 
not  allowed,  then  the  company  will  be  paying  money  away  to  its 
insolvent  debtor. 

Kat,  J. : 

Here  a  person  claiming  to  be  a  creditor,  and  who  is  also  a  share- 
holder, asks  that  the  costs  of  the  petition  may  be  paid.  The 
answer  is.  You  are  indebted  to  the  company.  But  there  are  claims 
which,  if  substantiated,  will  make  him  a  large  creditor  of  the 
company.  Lord  Romilly,  in  the  case  of  the  General  Exchange 
Bank  (r),  said  a  winding  up  order  is  one  for  the  benefit  of  every- 
body concerned,  and  not  for  the  benefit  of  a  single  person,  and 
therefore  it  is  right  that  the  company  should  pay  those  costs 
without  a  set-off  interfering  with  them.  In  this  case  I  shall  not 
allow  any  set-off  against  these  costs. 

Solicitors  :  Curtis  dt  Hilton, 

Sutton  d  Ommaney. 

(r)  L.  R.  4  Eq.  138. 
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GRANT  V.  UNITED  KENGDOM  SWITCHBACK  RAILWAY  court  op 
COMPANY  AND  THOMPSON'S  PATENT  GRAVITY  appeal. 

Before 

SWITCHBACK  RAILWAY  COMPANY.  Cotton,  L.J., 

LlNDLEY,L.J., 
.  _  ,  -,.-^.  ,  A    ^      ^  -n      *f        *  Bo  WEN,  L.J. 

Acts  ultra  vires  of  the  Directors  btU  not  of  the  Company — EcUtficcttum,  iggs. 

It  was  provided  by  a  company's  articles  that  no  director  should  vote  in  ii^(yoember2Sth, 
respect  of  any  contract  in  which  he  had  an  interest.  The  company, 
under  the  powers  in  its  memorandum,  promoted  a  new  company  for  the 
purpose  of  selling  to  it  part  of  its  undertaking,  and  the  directors  of  the 
two  companies  were  practically  the  same.  A  contract  for  the  sale  was 
entered^to  by  the  directors,  but  as  the  circumstances  disqualified  them  from 
voting,  a  general  meeting  of  the  selling  company  was  held,  at  which,  by 
a  mere  majority,  the  contract  was  ratified. 

Held:  That  as  the  contract  was  only  vltra  vires  of  the  directors,  and  not  of 
the  company,  and  as  the  meeting  was  only  ratifying  a  past  act,  and  not 
authorising  similar  acts  for  the  future,  a  specicd  resolution  was  not 
necessary. 


T 


HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  Chitty 
refasing  to  grant  an  injunction  under  the  following  circumstances. 

The  appellant  was  a  shareholder  in  the  Thompson's  Patent  Gravity 
Switchback  Bailway  Company.  This  company,  in  pursuance  of  its 
powers  under  its  memorandum  of  association,  promoted  the  United 
Kingdom  Switchback  Bailway  Company.  The  boards  of  directors  of 
the  two  companies  were  practically  the  same.  By  the  articles  of 
association  of  the  Thompson  Company,  the  directors  were  prohibited 
from  voting  in  respect  of  any  contract  in  which  they  were  interested. 
An  agreement  was  entered  into  for  the  sale  of  part  of  the  under- 
taking of  the  Thompson  Company  to  the  United  Kingdom  Com- 
pany ;  and  of  all  the  directors  who  voted  for  this  contract  on  behalf 
of  the  Thompson  Company,  only  one  was  not  interested  in  the 
purchasing  company,  the  United  Kingdom  Company.  In  the 
vacation  the  judge  granted  an  interim  injunction  restraining  the 
sale.  The  Thompson  Company  thereupon  called  a  meeting  of  its 
shareholders  for  the  purpose  of  adopting  and  ratifying  the  contract 
entered  into  by  the  directors.  The  meeting  was  held,  and  a 
majority  of  those  present  ratified  the  contract.     The  appellant  was 
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1888.  one  of  the  dissentients,  and  he  brought  this  action  claiming  an 
Grant  «.  ij^junction  to  restrain  the  carrying  out  of  the  contract,  but  Mr. 
^NiTBD^     Justice  Chitty  refused  to  grant  it.     Mr.  Grant  then  brought  this 

Switchback,  appeal. 
Railway 

Thoj^son's  J'  H.  Gregson  for  the  appellant : — 

Patbnt  

Gravity  ^^^  directors  being  interested  in  the  purchasing  company  could 
^Railway^  not  vote.  The  contract  therefore,  as  far  as  they  were  concerned, 
Company,  under  their  articles,  was  ultra  vires.  The  company  by  the  simple 
majority  of  a  general  meeting  purported  to  ratify  this  void  contract. 
It  had  no  power  to  do  so  except  by  making  the  contract  one  within 
the  powers  of  the  directors.  It  could  be  made  such  only  by  re- 
moving the  disability  to  vote,  under  which  the  directors  laboured. 
This  could  be  done  only  by  means  of  an  alteration  of  the  articles, 
Irvine  v.  Union  Bank  of  Australia  (»),  and  for  this  purpose  a 
special  resolution  was  necessary.  A  mere  majority  voting  in  favour 
of  the  contract  was  therefore  not  enough.  There  should  have  been 
a  three-fourths  majority.  Clay  v.  Riifford  (f).  That  was  a  case 
before  the  Act  of  1862 ;  still  the  deed  of  settlement  there  corre- 
sponded to  articles  of  association. 

My  second  point  is  that  any  shareholder  reading  the  notice  con- 
vening the  meeting  would  not  have  known  that  it  was  called  to 
ratify  an  illegal  act  of  the  directors,  and  therefore  the  purported 
ratification  was  bad.  The  contract  was  one  which  in  the  ordinary 
course  would  have  been  within  the  directors'  powers.  The  notice 
did  not  state  that  owing  to  special  circumstances  the  directors  had 
done  wrong  in  attempting  to  exercise  those  powers.  It  merely 
called  on  the  shareholders  to  adopt  and  ratify  the  directors' 
contract. 

Thirdly,  the  contract  was  ultra  vires  the  company  itself.  There 
were  no  two  parties  at  arm's  length.  The  directors  of  the  selling 
and  of  the  purchasing  companies  were  the  same,  and  the  selling 
company  was  therefore  in  a  fiduciary  position  towards  the  purchas- 
ing company,  and  there  would  be  a  constructive  fraud  on  the 
purchasing  company  in  such  a  contract. 

[Cotton,  L.J. :  But  you  are  a  shareholder  of  the  selling  com- 
(«)  2  App.  Ca,^.  3G6.  [t)  5  I)e  G.  &  Sni.  768. 
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pany.     How  can  you  prevent  the  purchasing  company  from  carrying        isss. 
out  the  contract  if  it  likes  to  ?]  Gilwh- v. 

United 
Kingdom 

I  am  only  trying  to  restrain  the  selling  company  from  doing  an  Switchback 
act  which  might  bring  trouble  on  it.     If  it  turned  out  that  there  Company  and 
were  profits  from  the  contract,  my  company  would  not  be  allowed  '^^^^J^^^'^ 
to  retain  them,  owing  to  its  fiduciary  position  towards  the  purchas-     Gravity 

",  Switchback 

ing  company.     The  promoting  company  should  have  provided  the     Railway 
purchasing  company  with  independent  directors  who  could  judge 
of  the  fitness  of  the  proposed  contract.     New  Sombrero  Phos* 
2)hate  Co.  v.  Erlanger  {u). 

Rojner^  Q.C.  and  Eve,  for  the  respondents,   were  not  called 
upon. 

Cotton,  L.J. : 

This  is  an  appeal  against  a  decision  of  Mr.  Justice  Chitty,  who 
refused  to  grant  the  injunction  claimed.  It  was  contended  first  of 
all,  that  the  contract  into  which  the  directors  entered  was  beyond 
their  authority.  It  was  so  only  in  the  special  circumstances.  The 
directors  could  not  vote  where  they  were  interested.  Here,  all  the 
directors,  except  one,  were  interested.  The  appellant,  on  his  own 
behalf,  obtained  an  injunction  in  the  vacation  to  restrain  the  carry- 
ing out  of  the  contract,  and  thereupon  the  Thompson  Company 
called  a  meeting  at  which  a  resolution  was  passed  adopting  the  con- 
tract and  authorising  the  directors  to  carry  it  out.  It  is  said  this  was 
wrong,  because  the  meeting  could  not  ratify  the  contract,  as  that 
would  be  equal  to  altering  the  articles  of  association,  which  could 
not  be  done  by  a  mere  majority.  It  seems  to  me  that  is  a  mistake. 
Batifying  a  past  act  of  the  directors  so  as  to  make  it  an  act  of  the 
company,  is  quite  different  from  altering  the  articles,  which  would 
give  the  directors  authority  to  do  such  acts  in  the  future.  Bring- 
ing the  contract  before  the  general  meeting  and  its  adoption,  made 
it  the  act  of  the  company  and  not  that  of  the  directors.  Then,  it 
is  said,  the  meeting  ratified  a  nullity.  That  is  not  so.  The  meet- 
ing said  we  make  the  contract  ourselves.  The  article  limiting  the 
powers  of  the  directors  would  not  prevent  the  company  from  making 

(w)  6  Ch.  D.  73. 
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1888.  such  a  contract  its  own,  provided  the  contract  was  not  tdtra  vires 

GRAirT  v.  *^®  company.     Yon  cannot  authorise  such  contracts  in  the  future, 

Unitbd  without  altering  the  articles,  but  a  general  meeting  by  a  mere 

SwiTCHBAcv  majority  can  ratify  such  contracts  if  they  are  within  the  company's 

Railway 

COMPAKT  AND  pOWCrS. 

'^^ArawT*  *      Then  it  was  contended  that  there  was  not  enough  notice  given  to 
Gbatttt     the  shareholders.    I  think  there  was :  because  unless  the  directors 

Switchback 

Railway  could  not  have  entered  into  the  contract,  there  was  no  reason  for 
calling  the  meeting.  Therefore  the  shareholders  must  have  known 
the  purpose  of  calling  the  meeting. 

The  third  point  is  that  we  ought  to  interfere  because  of  a  possible 
fraud  on  the  purchasing  company.  The  appellant  is  not  a  member 
of  that  company,  but  he  objects,  as  the  contract  might  at  a  future 
time  give  rise  to  trouble  affecting  his  company.  It  would  be  wrong 
for  the  Court  of  Chancery  to  interfere  on  such  a  ground. 

LiNDLEY,  L.J. : 

The  first  proposition  is  untenable  in  point  of  law.  It  is  said 
there  must  be  a  special  resolution  altering  the  articles,  or  else  a 
three-fourths  majority  at  the  meeting  which  ratifies  the  contract. 
There  is  a  broad  distinction  between  altering  the  articles  for  the 
future,  and  ratifying  a  past  act.  The  shareholders  can  ratify,  and 
by  a  mere  majority,  anything  which  it  is  within  the  powers  of  the 
company  to  do.  Then  as  to  the  notice,  it  must  have  drawn 
attention  to  the  fact  that  there  was  something  wrong. 

Whether  the  contract  was  within  the  powers  of  the  company,  is 
clearly  established  by  the  memorandum  which  provides  for  the 
company  selling  its  undertaking  to  a  new  company.  But  the 
appellant  says  there  is  a  fiduciary  relation  between  the  selling  and 
the  purchasing  companies,  and  that  if  his  company  made  profits 
from  the  contract,  there  might  be  ground  for  an  action  against  it. 
We  should  have  to  take  the  management  of  all  the  companies  in 
the  land  into  our  own  hands,  if  we  would  restrain  an  act  of  this 
kind  on  such  a  ground. 

BoWEN,  L.J. : 

I  shall  only  add  a  few  words  on  the  excellent  argument  of 
Mr.  Gregson.     Here  was  a  contract  on  which  the  directors  could 


Company. 
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not  vote.     But  they  did  vote.     Then  a  general  meeting  was  called        isss. 
which  ratified  the  contract.    Mr.  Gregson  says  a  mere  majority     grantv. 
will  not  do,  hut  that  there  must  he  a  three-fourths  majority.     The     Jnitbd 

,  J        ^  Kingdom 

company  is  not  proposing  to  alter  the  limit  of  the  directors'  powers.  Switchback 
The  article  strictly  limits  those  powers.     The  company,  if  it  is  Company  and 
within  its  powers,  can  ratify  an  act  done  hy  the  directors  in  excess   '^^^^^'^ 
of  their  powers,  and  as  soon  as  it  does  so,  it  takes  the  matter  ^  Gravity 

.  .-iiii.  Switchback 

outside  of  the  articles.     The  matter  is  no  longer  m  the  hands  of     Railway 
the  directors.     The  article  merely  defined  their  powers,  and  not 
the  power  of  the  company  where  it  chooses  to  interfere. 

I  will  say  nothing  as  to  the  notice,  hut  as  to  the  promotion  of 
suhsequent  companies,  that  is  clearly  within  the  powers  of  the 
appellant's  company.  It  was  said  hy  Mr.  Gregson  that  the  contract 
now  made  was  one  which  might  he  rescinded  hy  the  purchasing 
company,  because  of  fraud  on  it.  If  there  is  no  concealment,  there 
is  no  fraud.  The  only  ground  on  which  it  could  recalcitrate,  would 
be  that  there  had  been  concealment.  To  interfere  on  the  ground 
that  there  may  prove  to  be  concealment  in  the  future  would  be  too 
greatly  to  interfere  with  the  management  of  companies. 


Appeal  disinissed  with  costs. 


Solicitors :  W.  Webb  d  Co. 
Thos.  A.  Jones. 
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HIGH  COURT       In  re  THE    QUEBRADA    RAILWAY,    LAND,    AND 

%Sry  copper  company. 

DIVISION. 

Beporb       Companies  Act,  1867,  Sec.  II — Reduction  of  Capital — Ordinary  and  Preference 
^T  Jl"'*^  Shares — Sufficiency  of  Notices  convening  Meetings  for  Special  Resolutions — 

1888.  Discretion  of  Court, 

December  17 th  Where  a  company  proposed  to  reduce  its  capital  by  writing  off  from  its 

and  ISth.  fully  paid    ordinary  shares  all  the  lost  capital,  without    in  any   way 

reducing  its  fully  paid  preference  shares,  which  were  created  with  a 
preference  only  as  to  dividends  and  not  as  to  capitaL 

Held :  That  although  the  notices  convening  the  meetings  for  passing 
the  special  resolution  required  by  section  1 1  of  the  Companies  Act,  1867, 
had  fully  stated  the  proposal,  still,  as  they  had  not  directed  special  atten- 
tion to  the  proposed  unequal  incidence  of  the  loss  on  the  two  classes  of 
shares,  the  Court  would,  in  the  exercise  of  the  discretion  vested  in  it  under 
the  section,  refuse  to  confirm  such  a  resolution  and  to  so  bind  those 
members  who  were  not  present  at  the  meetings. 


T 


HIS  was  a  petition,  under  the  Companies  Act,  1867,  for  the 
confirmation  by  the  Court  of  a  special  resolution  by  the  company 
for  the  reduction  of  its  capital.  The  capital  of  the  company  con- 
sisted of  ordinary  and  of  preference  shares,  the  latter  being  entitled 
to  a  preference  as  regards  dividends  but  not  as  regards  capitaL 
Only  a  portion  of  the  total  number  of  shares  of  each  class  had 
been  issued,  but  such  as  were  issued  had  been  paid  up  in  full.  A 
large  part  of  the  capital  having  been  lost,  meetings  of  the  share- 
holders were  held  for  the  purpose  of  passing  a  special  resolution, 
as  required  by  section  11  of  the  Companies  Act,  1867.  The  reso- 
lution proposed  to  write  oflF  11.  per  share  from  the  fully  paid 
ordinary  shares,  which  were  of  the  nominal  value  of  101  each. 
The  nominal  value  of  the  preference  shares  was  IL  each.  The 
notices  convening  the  meetings  stated  fully  what  it  was  proposed 
to  do,  but  did  not  draw  particular  attention  to  the  fact  that  writing 
off  the  loss  from  the  ordinary  shares  only,  would  give  an  additional 
preference  to  the  preference  shares.  The  special  resolution  was 
duly  passed,  such  shareholders  as  were  present  or  represented  by 
proxies  at  the  meeting  having  been  unanimous,  and  this  petition 
was  presented  for  its  confirmation  by  the  Court. 
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Napier  Higgins,  Q.C.,  and  Stroud  appeared  for  the  company  in        isss. 
support.  j^  ^Tuit 

quebrada 
Railway, 
Land,  and 
North,  J. :  Copper  Co. 

I  do  not  feel  able  to  confirm  this  resolution.  The  result  of  the 
proposal  would  be  to  throw  the  whole  of  the  loss  on  the  ordinary 
shareholders,  and  as  between  them  and  the  preference  shareholders 
this  does  not  appear  to  me  to  be  just.  The  preference  shares  are 
not  entitled  to  any  preference  as  regards  capital,  and  therefore  they 
should  bear  the  loss  rateably  with  the  ordinary  shares.  To  warrant 
the  Court  giving  its  sanction  to  this  resolution,  all  the  ordinary 
shareholders  should  haye  in  fact  agreed  to  it.  It  is  contended  that 
the  special  resolution,  passed  unanimously,  shows  that  they  have 
agreed  to  it,  that  all  had  notice  of  the  proposed  resolution,  and 
that  those  who  did  not  choose  to  attend  the  meetings  are  bound  by 
the  vote  of  those  who  were  present.  But  in  my  opinion  the  notices 
convening  the  meetings,  though  fully  stating  the  proposal,  did  not 
direct  sufficient  attention  to  the  result  of  the  proposal,  namely,  that 
only  one  class  of  shares,  to  the  exclusion  of  the  other,  would  bear 
the  loss.  This  alteration  of  the  constitution  of  the  company  was 
not  sufficiently  pointed  out,  and  in  the  circumstances  it  would  be 
neither  fair  nor  equitable  to  confirm  this  resolution,  and  so  bind 
those  who  were  absent  from  the  meetings.  In  the  case  of  In  re 
Direct  Spanish  Telegraph  Company  (x),  Mr.  Justice  Kay  said: 
**  The  power  given  to  the  Court  by  section  11  of  the  Companies 
Act,  18679  ^  confirm  a  resolution  to  reduce  capital  is  a  discretionary 
power — that  is  to  say,  the  Court  may  exercise  it  either  by  con- 
firming, with  or  without  conditions,  or  by  declining  to  confirm  on 
a  full  consideration  of  all  the  circumstances.  One  matter  to  be 
taken  into  account  is  whether  the  proposed  scheme  would  work 
injustice  between  the  dififerent  classes  of  the  shareholders.  I  agree 
that  if  the  Court  should  think  that  would  be  the  efiect,  it  would 
not  be  the  function  of  the  Court  to  impose  conditions  which  would 
amount  to  an  alteration  of  the  scheme;  but  the  proper  course  to 
take,  if  such  an  alteration  should  be  requisite,  would  be  simply  to 

(.r)  34  Ch.  D.  307. 
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ig88.  refdse  to  confirm  the  resolntiim,  leaiiiig  it  to  the  eompany  to  pre- 

ly  uTthb  P^^  ^  °^^  scheme  if  they  thought  fit."     That  ease  is  directly  in 

QuEiTKAOA  point  here.    I  shall  not  dismiss  this  petition,  bat  it  mnst  stand 

Ljutd,  Aia>  oyer  generally,  with  leaye  to  »n%tmi\. 
Comtm  Co. 

Solicitors :  H.  Kimher  d:  Co. 


HIGH  COURT  In  SB  LICENSED    VICTUALLEBS'    MUTUAL    TRADING 

OP  JUSTICE, 

CHANCERY  ASSOCIATION. 

DIVISION. 

Beforb       Witiding  up — Striking  Name  off  Lid  of  ContrOnUories — Shares  tinted  <d  a 
Mb.  Juoticb  DiseaufU. 

Chittt. 

^2^'  Shares  were  applied  for  on  condition  of  their  being  iasaed  to  the 

VeeembcriOlh.         applicant  at  a  discoant.    The  condition  was  agreed  to ;  the  ahaies  were 

allotted,  and  notice  of  the  allotment  commnnicated  to  the  allottee. 
Shortly  after,  the  Court  of  Appeal  decided  that  the  iasne  of  ahaies  at  a 
discount  was  illegal  and  void.  However,  the  allottee  in  this  case,  though 
he  had  repudiated  the  allotment,  took  no  steps  to  have  his  name  removed 
from  the  register  of  members,  till  after  the  commencement  of  the 
winding  up. 
Held:  That  he  was  too  late,  and  that  his  name  must  remain. 


T, 


HIS  was  a  motion  on  behalf  of  Messrs.  Holloway  &  Co., 
Stockbrokers,  to  have  their  names  struck  off  the  list  of  contribu- 
tories  in  the  winding  up  of  the  Licensed  Victuallers'  Mutual 
Trading  Association,  and  for  rectification  of  the  company's  register. 
The  Association  was  registered  on  27  November,  1887.  The  first 
allotment  of  shares  took  place  on  14  April,  1888.  Between  these 
dates  the  company  engaged  one  Budall,  then  its  secretary,  to  act 
as  its  agent  to  secure  the  placing  of  shares.  He  entered  into 
negotiations  with  Messrs.  Holloway  &  Co.,  who  carried  on  business 
as  stockbrokers  in  the  City  of  London,  and  they,  on  19  March, 
1888,  wrote  him  the  following  letter :  "  Dear  Sir, — Beferring  to 
your  favour  of  even  date,  copy  of  which  we  enclose,  we  hereby 
agree  to  underwrite  10,000  pounds  'A'  shares  in  the  Licensed 
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Victuallers'  Mutual  Trading  Association   on    the    terms    named       1888. 
therein. — Yours  faithfully,  Holloway  &  Co. — P.S.  We  further  agree       j^^m 
to  pay  the  application  money  upon  any  balance  of  shares  required  to     Licbnbed  ^ 
make  up  the  10,000  within  one  week's  date. — ^Holloway  &  Co."     Mutual 
The  letter  from  Mr.  Budall  to  which  reference  was  made,  was  in  association. 
these  terms :  "  Gentlemen, — ^In  consideration  of  your  underwriting 
£10,000  '  A  '  shares  in  the  Licensed  Victuallers'  Mutual  Trading 
Association  at  15  per  cent,  discount,  I,  acting  on  l^ehalf  of  the  com- 
pany, undertake  that  all  applications  which  have  been  received  up  to 
the  present  time,  or  may  be  received  within  one  week  of  the  closing  of 
the  lists  shall  be  allotted  in  full  from  the  said  10,000  shares  under- 
written by  you. — ^Yours  truly,  G.  Budall."     On  14  April,  1888,  a 
letter  was  sent  to  Messrs.  Holloway  &  Co.  informing  them  that 
8555  shares  had  been  allotted  to  them,  the  balance  of  the  10,000 
shares  having  been  publicly  applied  for.     On  April  17,  Messrs. 
Holloway  wrote  to  the  company :  "  We  return  your  letter  of  allot- 
ment for  8555  shares.     We  have  already  explained  to  Messrs. 
Budall  &  Harper  that  we  cannot  take  any."     In  May,  notice  of  a 
meeting  of  the  company,  accompanied  by  a  proxy  form,  was  sent 
to  Messrs.  Holloway,  who  on  May  7,  returned  the  notice  and  proxy 
form  intimating  that  they  did  so  as  they  were  not  members  of  the 
company,  but  they  took  no  steps  to  have  their  names  removed 
from  the  register.     The  winding  up  began  in  August,  1888,  and 
the  liquidator  having  settled  them  on  the  list  of  contributories, 
they  now  applied  for  removal  of  their  names. 

Chester f  for  the  motion  : — 

I  submit  there  never  was  a  contract  to  take  the  shares.  There 
was  no  real  application  for  them.  It  is  uncertain  what  nuihber 
they  applied  for.  They  only  agreed  to  underwrite  the  shares. 
That  is  not  the  same  thing  as  applying  for  them.  My  second 
point  is  that  the  agreement  made  by  the  company  through  its 
agent  was  on  an  illegal  consideration  and  the  contract  was  therefore 
void.  The  shares  were  to  be  issued  at  15  per  cent,  discount. 
This  is  illegal :  In  re  The  Alrnada  <£  Tirito  Co.  (y).  If  the 
contract  is  enforceable,  it  must  be  enforceable  as  a  whole :  PeUatfs 

(y)  Ante,  Pt.  I.,  p.  28 ;  and  38  Ch.  D.  416. 
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1888.        Case(z).     In  In  re  Railways  Time   Tables  PiMishing   Co.  (a) 

IiTrb       ^^*  Justice  Stirling  said  a  contract  to  issue  shares  at  a  discount 

LicBNSBD     ^j^g  jjqIj  merely  voidable  but  absolutely  void.     These  stockbrokers' 

Victuallers'  -^  '' 

Mutual      names  were  thus  entered  on  the  register  in  respect  of  a  contract 
Association,  which  was  void  and  they  were  therefore  never  properly  on  the 
register. 

«        

Rainer,  Q.C.,  and  Eustace  Smith,  for  the  company  were   not 

called  upon  to  argue. 

Chitty,  J. : 

This  is  a  motion,  after  the  winding  up  has  commenced,  to  strike 
the  applicants'  names  off  the  register,  and  it  is  made  in  these 
circumstances.  The  names  are  on  the  register.  But  it  is  too  late 
after  the  beginning  of  the  liquidation  to  come  and  say  the  contract 
was  void.  The  applicant  is  a  stockbroker  carrying  on  business  as 
Holloway  &  Go.  Rudall,  the  secretary  of  the  company,  was 
authorised  to  obtain  the  underwriting  of  the  company's  shares. 
He  appHed  to  this  firm  of  stockbrokers,  and  in  the  result  a  certain 
number  of  shares  were  allotted  to  them,  their  names  were  put  on 
the  register,  and  the  circumstance  was  duly  communicated  to 
them.  Their  names  remain  on  the  register  from  14  April  till 
after  the  winding  up.  They  now  want  to  get  off.  The  letter  of 
19  March  shows  they  clearly  understood  the  terms  offered  by 
Rudall  in  his  letter  to  them.  No  doubt,  if  proper  steps  had  been 
taken,  at  the  time  of  notice  of  allotment,  for  removal  of  their 
names,  the  result  might  have  been  different,  but  the  fact  is  the 
parties  did  not  then  know  that  the  issue  at  a  discount  was  illegal. 
If  this  had  been  a  case  of  specific  performance  if  the  contract  had 
not  been  performed,  the  question  might  have  arisen  now,  but 
Mr.  Chester's  argument  is  really  directly  against  that  class  of 
cases  which  say  that  it  is  too  late  to  apply  after  the  winding  up. 

Solicitors :  H.  Batt, 

F.  G,  Gorton. 

(z)  L.  R.  2  Ch.  527,  at  p.  536.  (a)  W.  N.  Dec.  15,  1888,  p.  239. 
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In  be  SKEGNESS  AND  ST.  LEONAEDS  TRAMWAY         court  of 

_      _  APPEAL. 

COMPANY.  Bbfob. 

Cotton,  L.J., 
Winding-up — Claim  for  Costs — Special  Ad — Parliamentary  Agents — Compa/nies  I^ndlby,L.  J., 

Clcmses  Consolidation  Act,  1845,  Sec.  65.  Iggg  ' 

A  company  incorporated  by  Special  Act  which  incorporated  the  Com-  j)gcember  Ibth 
panies  Clauses  Consolidation  Act,  1845,  was  being  wound  up  under  the  Vlth  and  2lst, 
Companies  Acts.    The  parliamentary  agents  who  had  obtained  the  Act 
had  been  employed  for  the  purpose  by  the  promoter.     In  the  winding  up, 
they  claimed  to  prove  against  the  company  for  their  costs,  charges,  and 
expenses  in  obtaining  the  Act. 

Held :  That  only  those  persons  who  had  no  one  else  to  whom  they 
could  look  for  payment  for  services  of  which  the  company  when  formed 
had  taken  advantage  could  claim  against  the  company,  and  that  the 
parliamentary  agents  having  been  employed  by  the  promoter  could  sue 
him,  and  had  therefore  no  claim  against  the  company. 


T 


HIS  company  was  being  wound  up  under  the  Companies  Acts, 
and  the  appeal  was  by  Messrs.  Hardy,  who  claimed  to  prove  in  the 
winding  up  for  the  costs,  charges,  and  expenses  incurred  by  them 
as  parliamentary  agents  to  the  company. 

The  company  was  incorporated  by  special  Act  in  1888,  which 
incorporated  the  Companies  Clauses  Consolidation  Act,  1845. 
Section  72  of  the  special  Act  provided  that  ''all  costs,  charges, 
and  expenses  of  and  incident  to  the  preparing,  applying  for,  ob- 
taining and  passing  of  this  Act,  or  otherwise  in  relation  thereto, 
shall  be  paid  by  the  company."  Section  65  of  the  Act  of  1845 
provides  ''  that  all  the  money  raised  by  the  company,  whether  by 
subscription  of  the  shareholders,  or  by  loan  or  otherwise,  shall  be 
applied,  firstly,  in  paying  the  costs  apd  expenses  incurred  in 
obtaining  the  special  Act,  and  all  expenses  incident  thereto,  and 
secondly,  in  carrying  the  purposes  of  the  company  into  execution." 

The  promoter  of  the  company  was  Mr.  Spark,  an  engineer,  and 
it  was  he  who  instructed  Messrs.  Hardy  to  act  as  parliamentary 
agents  for  the  proposed  company.  After  the  formation  of  the 
company  they  also  acted  in  obtaining  a  second  special  Act  in  1885. 
The  company  was  not  a  success,  very  few  shares  were  ever  taken 
up,  and  in  fact  the  company  was  never  able  to  proceed  in  carrying 
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1888.        out  the  objects  for  which  it  had  been  incorporated,  and  in  1886  it 

IiTrb       ^^^  ordered  to  be  wound  up.     Messrs.  Hanly^s  claim  to  prove  in 

Skbonbss  and  the  winding  up  was  disallowed  by  Mr.  Justice  Chitiy  on  June  14, 

St.  Leonards  o     jt 

Tramway  Co.  1880,  and  they  then  brought  this  appeal. 

BomeVy  Q.C.,  for  the  appellants  : — 

The  Act  of  1883  provides  for  the  payment  by  the  company  of  all 
*  costs,  charges  and  expenses  in  relation  to  forming  the  company. 
Sections  72  of  the  special  Act,  and  65  of  the  Act  of  1845,  are 
concurrent,  and  are  not  in  substitution  of  one  another :  Kensing- 
ton Station  Act(h).  Hanly  was  retained  by  Spark  to  do  the 
parliamentary  agency  work,  and  we  say  that  as  a  question  of  fact 
we  looked  to  both  Spark  and  the  company  for  payment.  There 
are  several  decisions  in  our  favour:  Tilson  v.  Warwick  Oas 
Co.  (c)  ;  Hitchins  v.  The  Kilkenny  and  Great  Southern  and 
Western  Railway  Co.(d);  In  re  Tilleard{e),  A  parliamentary 
agent  cannot  be  considered  as  a  servant.  We  claim  that  it  is 
settled  law  that  a  parliamentary  agent  can  claim  against  both  the 
company  and  the  promoters. 

As  to  the  cases  that  seem  against  us :  *  Wyatt  v.  Metropolitan 
Board  of  Works  (/)  depended  on  the  particular  facts,  and  was  not 
intended  to  overrule  the  earlier  cases. 

W.  Evans  on  the  same  side : — 

I  submit  a  parliamentary  agent  is  entitled  to  make  a  claim 
against  the  company  provided,  firstly,  that  the  work  was  done  by 
the  agent  not  as  a  subordinate,  but  as  the  person  by  whose  services 
the  Act  was  obtained ;  and  secondly,  the  claim  must  be  made  by 
the  person  who  obtained  the  Act  against  the  company  thereby 
formed. 

In  all  cases  where  the  parliamentary  agent  has  been  allowed  to 
prove  against  the  company,  it  was  because  he  rendered  the  services. 
And  a  promoter,  unless  he  has  paid  for  the  services  in  obtaining 
the  special  Act  or  has  himself  done  these  services  is  in  no  better 
position  than  the  person  who  actually  did  render  the  services,  and 

(6)  L.  R.  20  Eq.  197.  (e)  3  D.  J.  &  S.  619. 

(c)  4  B.  &  Cr.  962.  (/)  11  C.  B.  N.  S.  744. 

{i)  9  C.  B.  536. 
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cannot  claim  from  the  company.     It  is  the  person  who  actually        iggg. 
rendered  the  services  who  can  claim.  i^^ 

skeons88  akd 
St.  Leonabds 

[Cotton,  L.J. — ^In  your  proposition,  what  do  you  mean  hy  a  Tbaxwat  Co. 
subordinate  position  ?] 

The  case  of  In  re  Kent  Tramways  Co.  (g)  illustrates  my  mean- 
ing. There,  the  claim  was  by  a  clerk,  and  that  connotes  an 
employer. 

[Cotton,  L.J. — Suppose  the  parliamentary  agent  not  to  be  act- 
ing for  himself,  but  for  someone  else,  what  is  the  difference  ?  He 
acts  for  an  employer.] 

Yes ;  but  he  himself  is  the  one  who  actually  renders  the  ser- 
vices by  which  the  Act  is  obtained.  In  the  case  of  Wyatt  v. 
Metropolitan  Board  of  Works  (h)  there  was  a  new  body.  Accord- 
ing to  my  contention  the  body  against  which  the  claim  is  made 
must  be  the  one  actually  formed  by  the  person  claiming.  Wyatt's 
Case  is,  moreover,  an  exception,  and  does  not  show  the  rule. 

[They  also  cited :  In  re  Brampton  and  Longton  Railway  Co., 
Shaw's  Claim  (i)  ;  Terrell  v.  Hutton  (fc)  ;  Manning  v.  London, 
Worcester  and  South  Wales  Railway  Co.  (Z).] 

Byrne,  Q.C.  (with  whom  was  L.  E.  Pyke)  for  the  company. 

I  will  first  deal  with  the  cases.  In  Tilson  v.  Warwick  Gas 
Co.  (pn)  the  question  as  to  who  was  the  proper  person  to  sue  was 
not  discussed.  Once  you  have  determined  who  is  the  employer, 
where  are  you  to  stop  as  to  what  employe  may  sue  the  company,  if 
an  employe  is  to  be  allowed  to  do  so  ? 

[BowEN,  L.J. — But  the  strong  point  is  that  the  parliamentary 
agent  actually  obtained  the  bill.] 

I  submit  that  no  one  who  does  work  on  the  retainer  of  another 

(g)  12  Ch.  D.  312.  (k)  4  H.  L.  Cas.  1091. 

{h)  11  C.  B.  N.  S.  744.  (0  17  L.  T.  N.  S.  68. 

{%)  L.  R.  10  Ch.  (m)  4  B.  &  Cr.  962. 

0.0. — ^VOL.   I.  X 


n 


130  OOlfPANY   EEFOSI& 

1888.       can  claim  agamst  the  company.    In  Hitckins  t.  The  Kilkenny  and 

^P^       Great  Southern  and  Western  Railway  Co.  (n),  the  point  was  held 

IJ'l'"*^^"^  to  be  covered  by  preyioas  decision^  and  it  carried  former  cases  no 

Teaxwat  Co.  farther.    In  In   re   TiUeard  (o)   the    only  point    discussed  was 

whether  certain  items  shoold  be  allowed.     The  question  in  the 

present  case  was  not  really  raised. 

[LiHDLETy  L.J. — The  eyidence  here  seems  to  show  that  Hanly 
looked  to  Spark  for  money  ont  of  pocket.  Bat  coold  Hanly  not 
sne  the  company  for  services  rendered  ?  He  looks  to  the  company 
for  payment  for  those  services  which  formed  the  company.] 

Mr.  Jastice  Ckitty  refused  to  accept  that  view  of  the  evidence. 
In  re  Kensington  Station  Act{p)  was  really  a  claim  against  the 
deposit,  and  tamed  on  section  5  of  the  Railways  Abandonment 
Act,  and  the  observation  of  the  Yice-Chancellory  which  seems  to 
bear  on  this  case,  was  not  in  the  least  necessary  for  the  decision  of 
that  case.  In  Manning  v.  London^  Worcester  and  South  Wales 
Railway  Co.  (q)  the  only  point  argued  was  whether  there  should 
have  been  any  allegation  that  the  company  had  assets  to  meet  the 
claim.  The  point  in  the  Brampton  Railway  Case  (r)  was  whether 
the  shareholders  were  entitled  to  an  indemnity  which  had  been 
given  to  certain  persons. 

We  rely  on  Wyatt  v.  Metropolitan  Board  of  Works  («). 

The  case  of  In  re  Kent  Tramways  Co.  {t)  is  also  directly  in  our 
favour.  Mr.  Justice  Fry  there  distinctly  held  that  the  promoter 
was  the  only  person  to  recover. 

[BowEN,  L.J. — The  difference  between  the  two  cases  is  that 
here  the  appellant  is  parliamentary  agent,  and  is  said  to  come 
within  the  terms  of  the  Act.  But  in  Kent  Tramways  Co.  (t)  Pike 
was  only  an  employe.] 

Terrell  v.  Hutton  (ti)  belongs  to  that  class  of  cases  where  there 

(n)  9  C.  B.  536.  (r)  L.  R.  10  Ch. 

(o)  3  D.  G.  J.  &  S.  619.  (8)  11  C.  B.  N.  S.  744. 

(j))  L.  R.  20  Eq.  197.  (0  12  Ch.  D.  312. 

(q)  17  L.  T.  N.  S.  68.  (w)  4  H.  L.  Cae.  1091. 
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was  a  good  claim  on  quantum  meruit,  the  company  haying  taken  1888. 
advantage  of  the  services  rendered.  It  does  not  mean  more  than  i^^ 
that.    In  the  present  case,  it  is  the  merest  form  of  words  to  talk  S^^Jnbss  aito 

^  St.  Leonards 

of  the  company  taking  advantage  of  the  work  done,  as  it  was  a  Tramwat  Co. 
mere  paper  company.    But  independently  of  authority,  we  submit 
the  reasoning  of  the  Court  below  was  correct. 

Evans  replied. 

W,  M.  Cann  appeared  for  parties  who  had  liberty  to  attend  the 
proceedings. 

December  21. 

Cotton,  L.J. — [After  stating  the  facts  of  the  case,  held  that  the 
case  was  governed  by  the  decision  in  Wyatt  v.  Metropolitan  Board 
of  Works  (x)y  and  continued  :] 

That  judgment  expresses  clearly  the  principle  on  which  this  case 
must  be  decided.  A  section  such  as  section  72  of  this  special  Act 
applies  only  to  persons  acting  on  behalf  of  the  company  about  to 
be  formed,  to  those  who  are  not  acting  f^r  any  one  else  for  hire  and 
reward.  The  persons  must  not  be  employed  by  others,  for  if  so 
then  they  have  no  remedy  against  the  company.  As  to  the 
company  having  taken  the  benefit  of  the  appellant's  services,  it 
could  scarcely  be  said  to  have  in  fact  done  so  in  the  present  case, 
for  it  never  had  any  existence  except  on  paper.  In  the  case  of 
Terrell  v.  Hutton  (y),  the  case  which  presented  the  greatest  diffi- 
culty, the  company  had  actually  taken  advantage  of  the  benefit  of 
the  services  rendered,  and  had  acted  upon  the  powers  conferred  by 
the  special  Act.  In  this  way  that  case  is  no  authority  here.  The 
only  person  who  employed  the  appellant  was  the  promoter  Spark, 
and  in  my  opinion  Mr.  Justice  Chitty^s  refusal  to  allow  the  former's 
claim  for  costs  in  the  winding  up  as  regards  the  Act  of  1888  was 
right.  The  costs  incurred  in  respect  to  the  Act  of  1885  seem  to 
me  to  stand  in  the  same  position,  as  the  company's  existence  at 
that  time  was  quite  nominal,  and  there  was  not  any  board  of  direc- 

(x)  11  C.  B.  N.  S.  744.  (y)  4  H.  L.  Gas.  1091. 

K  2 
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1888.       tors  capable  of  binding  it.     The  appeal  in  my  opinion  must  be 
I^       dismissed. 

SkeOWSSB  AMI) 

St.  Leona£d» 

Teamwat  Co.  LiNDLEY,  L.J. : 

I  am  of  the  same  opinion.  There  is  an  idea  that  such  a  section 
as  the  72nd  of  this  special  Act  enables  the  parliamentary  agents  to 
obtain  from  the  company  when  formed  the  costs  incurred  in 
obtaining  the  passing  of  the  Act.  If  we  had  now  for  the  first  time 
to  decide  the  question,  it  might  very  well  be  that  parliamentary 
agents  could  recover  such  costs  in  that  way.  But  the  Companies 
Clauses  Act  has  been  in  existence  since  1845,  and  such  a  construc- 
tion of  section  65  as  is  now  contended  for  has  never  been  put  upon 
it.  The  point  was  argued  in  Wyatt  v.  Metropolitan  Board  of 
Works  {z)y  where,  upon  a  similar  section,  the  Court  of  Conmion 
Pleas  held  that  the  person  who  could  sue  the  company  must  have 
no  one  else  to  whom  he  could  look  for  payment,  such  as  the  pro- 
moter, must  in  fact  not  be  employed  by  any  one  else.  It  is  not 
likely  that  parliamentary  agents  would  wish  to  give  up  their 
recourse  against  the  persons  who  employed  them,  and  whom  they 
know,  in  favour  of  a  company  which  might  have  no  funds.  The 
appellant  has  a  claim  for  the  costs  against  the  promoter.  Spark, 
and  he  is  the  proper  person  to  claim  as  against  the  company. 

BowEN,  L.J. : 

I  am  of  the  same  opinion.  The  point  is  governed  by  the 
decision  in  WyatVs  Case  (z),  which  was  given  twenty-five  years 
ago,  and  has  been  treated  as  law  ever  since.  A  legal  liability  to 
pay  the  costs  was  imposed  by  the  Act  on  the  company,  but  the 
Act  made  no  provision  as  to  who  could  enforce  the  company's 
liability.  Why  did  the  legislature  do  this  ?  It  must  have  meant 
that  the  company  should  pay  for  services  of  which  it  had  taken 
advantage  those  persons  who  would  otherwise  have  no  one  from 
whom  they  could  look  for  payment  for  such  services.  Persons 
who  work  to  bring  a  company  into  existence  are  not  the  company's 
agents,  and  if  they  are  not  employed  by  some  one  to  do  the  work, 
they  are  nobody's  agents.     The  Act  intended  that  such  people 

(z)  11  C.  B.  N.  S.  744. 
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should  get  payment  for  their  services,  and  it  provided  that  the        1888. 
company  should  pay  them.     It  did  not  intend  that  a  person  who       jjp^ 
was  merely  employed  by  a  promoter  to  do  work  connected  with  ^^^^^^^^^ 
the  promotion  should  have  a  right  of  action  for  costs  against  the  Tbamway  Co. 
company.     In  my  opinion  the  appeal  fails. 

Solicitors :   Whitfield  dt  Richardson, 
Irvine  dt  Hodges. 
Torr  db  Co. 


Re  the  BRITISH  FLAX  PRODUCERS'  COMPANY.      man  court 

OF  JUSTICE, 
General  Meeting — Mode  of  Taking  Poll,  DIVISION. 

The  Articles  of  Association  provided  that  if  a  poll  were  demanded  at  a  „  Before 

JxlS.      •!  TISTTCE 

general  meeting  it  should  be  held  '*  at  a  time  and  place  to  be  fixed  by  the         Kay. 
directors."     A  general  meeting  having    been  convened,  the  directors        1889. 
decided  beforehand,  without  informing  the  shareholders,  that  in  case  of  a         ''~»~^ 
poll  being  demanded  it  should  be  taken  at  once.    A  poll  was  demanded  '^^"'^^^  ^  ^'** 
and  the  chairman  announced  that  it  would  be  taken  at  once. 

Held:  that  the  articles  contemplated  that  the  directors  should  decide 
after  the  poll  had  been  demanded,  and  not  beforehand,  when  the  poll 
should  be  taken,  and  that  the  poll  had  therefore  not  been  properly 
taken. 

In  re  Chillington  Iron  Co,  {a)  distinguished. 


T 


HIS  was  a  petition  for  a  compulsory  order  for  the  winding-up  of 
the  company.  The  company,  at  an  extraordinary  general  meeting, 
had  passed  a  resolution  for  a  voluntary  winding-up,  but  it  was  con- 
tended on  behalf  of  the  petitioning  creditor,  and  of  some  shareholders 
who  supported  him,  that  this  resolution  was  invalid,  on  the  ground 
that  it  had  not  been  duly  passed.     The  8th  Article  of  Association 

(a)  29  Ch.  D.  159. 
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1889.       was  as  follows : — "  Proxies  shall  be  ased  at  any  general  meeting, 
BbThb     provided  they  are  left  at  least  one  clear  day  before  the  meeting. 
^Pboducebb'*  '^^  questions  at  general  meetings  shall  be  decided  by  a  show  ol 
Co.        hands,  unless  a  poll  be  demanded ;  in  which  case  snch  poll  shall 
be  held  at  a  time  and  place  to  be  fixed  by  the  directors  within  se^en 
days  from  the  date  of  the  meeting."    Before  the  meeting  the  direc- 
tors had  agreed  among  themselves  that  if  a  poll  were  demanded  at 
the  meeting,  it  should  be  held  at  once.    A  poll  was  demanded,  and 
in  accordance  with  the  directors'  resolution,  the  chairman  announced 
that  the  poll  would  be  held  there  and  then.     Some  shareholders 
present  contended  that  this  was  invalid,  as  the  article  contemplated 
that  after  the  demand  for  -a  poll  the  directors  should  meet  and  fix  a 
future  date  for  holding  the  poll.     The  poll,  however,  was  held  at 
once,  and  the  resolution  for  voluntary  winding  up  was  found  to  be 
carried. 

SL  John  Clerke,  who  appeared  for  the  petitioning  creditor,  and 
O.  Henderson  for  shareholders,  in  support,  submitted  that  the  poll 
as  held  was  invalid. 

A,  Young  for  the  company,  in  support  of  the  resolution  for 
voluntary  winding  up,  cited  In  re  Chillingtoji  Iron  Co.  (6),  as  to 
validity  of  a  poll  taken  at  the  same  meeting  at  which  it  was 
demanded. 

Kay,  J. : 

The  present  case  is  entirely  difierent  from  In  re  ChiUington  Iron 
Co,  (&).  There  it  was  directed  that  if  a  poll  were  demanded  it 
should  be  taken  "  in  such  manner  as  the  chairman  shall  direct." 
It  rested  with  the  chairman  to  direct  as  to  when  and  where  the  poll 
should  be  taken.  But  here  the  articles  provide  as  follows.  [His 
Lordship  read  Article  8.]  What  was  done  here  was  a  complete 
violation  of  that  article.  It  meant  clearly  that  there  should  not  be 
an  immediate  poll,  but  one  at  a  time  and  place  to  be  fixed  by  the 
directors  after  one  had  been  demanded.  What  they  have  done  is 
this.     They  called  an  extraordinary  general  meeting  to  pass  a  reso- 

[b)  29  Ch.  D.  169. 
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lation  to  wind  up  Tolontarilj,  and  they  resolved  among  themselves,        i889. 
and  without  the  shareholders  knowing  anything  about  their  resolu-      r^Tt^b 
tion,  that  if  a  poll  were  demanded,  it  should  be  fixed  to  be  held  British  Flax 

*  Producers' 

directly  after  it  was  demanded.  This  was  directly  contrary  to  the  Co. 
8th  article ;  it  was  altering  that  article,  and  they  had  no  power  to 
do  so.  The  'article  contemplated  a  future  poll,  and  that  being  so, 
it  seems  to  me  that  the  resolution  to  wind  up  voluntarily  was  not 
properly  passed  at  the  extraordinary  general  meeting.  There  must 
be  an  order  for  a  compulsory  winding  up. 

Solicitors :  G.  Leady\ 

J,  J.  Winser. 
F.  B.  CarritU 


In    re    LONDON    AND    METROPOLITAN    COUNTIES     high  court 
BENEFIT  BUILDING  AND  INVESTMENT  SOCIETY.      ^chSry 

DIVISION. 
Winding  up — "  Just  and  Equitable'* — Building  Society — Unregistered  Company       Before 

-^Companies  Act,  1862,  Sec.  199.  ^%^1^'"^ 

^  '         ^  North, 

1889 
A  building  society,  not  registered  under  the  Building  Societies  Act,         ,^] 

1874,  having  lost  part  of  its  funds,  but  still  having  enough  to  pay  its  January  26th 
creditors,  one  of  its  unadvanced  shai^eholders  liable  to  contribute  to  losses  <uid  28^. 
presented  a  petition  to  the  Court  for  a  winding-up  order  under  the  Com- 
panies Acts,  1862  and  1867,  at  the  same  time  totally  disregarding  the 
provisions  of  the  Society's  ndes  as  to  winding  up.  Before  the  hearing  a 
scheme  of  reconstruction  and  registration  under  the  Act  of  1874  was 
resolved  upon  by  the  shareholders  and  depositors,  not  one  of  whom 
supported  the  petitioner  at  the  hearing. 

Held :  that  the  Court  having  a  discretion  whether  to  make  a  winding- 
up  order  or  not,  the  circumstances  were  such  that  the  Court  was  not 
satisfied  that  it  was  ^  just  and  equitable "  to  wind  up  the  society  and 
would  not  exercise  its  jurisdiction  under  the  Companies  Acts. 


T 


HIS  was  a  petition  for  a  compulsory  order  for  the  winding-up 
of  the  London  and  Metropolitan  Counties  Benefit  Building  and 
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1889.       Investment  Society.   The  society  was  founded  in  September,  1848, 

In^       under  the  Benefit  Building  Societies  Act,  6  &  7  Will.  4,  c.  82 ; 

London  and  j^^^  Jj^^  ^q^  obtained  a  certificate  of  incorporation  under  the 

Mbtropoli-  ^  ./.    J 

TAN  CoxjNTiBs  Buildiug  Societios  Act,  1875.     Rule  9  of  the  Society's  certified 

BkNS7IT  ■m 

BxjiLDiNo  AND  rulcs,  aftcr  regulating  transfers  and  providing  for  the  case  of  death 
^'soOTTY^^  or  insanity  of  members,  proceeded  :  "  Members  not  having  received 
an  advance,  who  may  be  desirous  of  withdrawing  from  the  Society, 
must  send  a  written  notice  to  the  manager  of  their  intention  so  to 
do,  at  least  ten  days  before  the  first  Monday  in  each  month,  and 
that  such  withdrawals  will  be  regulated  as  follows : — ^No  with- 
drawals to  be  permitted,  unless  in  case  of  death  or  insanity,  under 
12  months  from  the  date  of  each  member's  admission  respectively, 
provided  always  that  payment  of  any  debts  due  from  the  society, 
any  accruing  liability  or  advancing  money  on  mortgage  security, 
which  shall,  if  required,  be  made  before  any  share  can  be  with- 
drawn ;  and  that  withdrawn  shares  (not  wholly  subscribed  for) 
shall  be  paid  out  according  to  the  number  of  applicants  on  the 
list  kept  for  that  purpose.  And  that  in  case  the  expenses  of  the 
society,  and  any  loss  sustained  by  it,  exceed  the  monies  appropriated 
to  the  management  and  contingent  fund,  all  withdrawn  shares  shall 
be  chargeable  with  a  due  proportion  of  such  excess  according  to  the 
number  of  years  such  shares  shall  have  been  in  force."  Rule  20 
provided  :  "  That  no  dissolution  of  this  society  shall  take  place, 
unless  its  affairs  be  deranged,  or  its  principles  prove  inadequate  to 
promote  its  objects,  or  its  funds  be  insufficient  to  meet  the  claims 
upon  them,  or  from  any  other  cause,  rendering  the  dissolution 
absolutely  necessary,  and  then  only  in  pursuance  of  the  provisions 
of  the  Act  10  Geo.  IV.,  c.  56,  s.  26,  and  any  member  in  any  way 
attempting  to  promote  a  dissolution  of  the  society,  but  for  the 
causes  before  named,  shall  forfeit  all  his  moneys,  benefit  and 
interest  therein,  and  be  forthwith  expelled  the  same."  This 
section  26  was  as  follows : — "  That  it  shall  not  be  lawful  for  any 
such  society,  by  any  rule  at  any  general  meeting,  or  otherwise,  to 
dissolve  or  determine  such  society  so  long  as  the  intents  or 
purposes  declared  by  such  society,  or  any  of  them  remain  to  be 
carried  into  effect,  without  obtaining  the  votes  of  consent  of  five- 
sixths  in  value  of  the  then  existing  members  of  such  society,  to  be 
ascertained  in  manner  hereinafter  mentioned  .  .  .  ." 
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The  society's  shares  were  of  the  ultimate  value  of  lOOZ.  each.        i889. 
The  petitioner  was  the  holder  of  eight  shares  on  which  he  had       -^  ^ 
paid  5951.  Us.  Od.,  and  he  had  not  received  or  appUed  for  any  ^^^^^^ 
advance.      At   a   General  Meeting  held  on  October  10th,  1888,  tan  Countibs 
the  directors  in  their  annual  report  announced  the  receipt  of  builddco  and 
numerous  notices  of  withdrawals  which  they  were  not  in  a  position     g^^J^ 
to  meet.     This  led  to  a  sub-committee  of  members  being  appointed 
at  the  meeting,  to  inquire  into  the  stability  of  the  society,  and  this 
sub-committee  reported  that  the  insolvent  state  of  the  society  had 
been  brought  about  by  advancing  above  the  value  on  the  properties 
the  society  had  in  hand,  and  that  there  was  a  deficit  of  4,540Z.  7«.  lid. 
On  November  27th,  1883,  the  adjourned  general  meeting  was  held, 
when  this  report  was  read  and  discussed,  and  it  was  resolved  to 
call  two  meetings  at  an  early  date,  one  a  meeting  of  the  depositors, 
the  other  of  the  shareholders,  with  a  view  to  ascertain  from  the 
members  of  each  class  what  concessions  could  be  made  for  the 
future  benefit  of  the   society.     This  petition   was   presented  on 
December  7,   1888,  the  petitioner  relying  on  the  fact  that  the 
society  was  commercially  insolvent,  and*  stating  that  "  Its  affairs 
are  deranged  and  its  funds  are  insufficient  to  meet  the  claims  upon 
them,  and  it  is  just  and  equitable  that  it  should  be  wound  up  by 
this  honourable  court.'*     The  meetings  of  depositors  and  share- 
holders were  held  on  December  18th,  and  they  were  informed  of 
the  presentation  of  this  petition.     Both  meetings  expressed  their 
opinion  that  to  wind  up  the  society  would  be  against  the  interests 
of  the  depositors  and  disastrous  to  the  shareholders.     Several  of 
the  depositors  came  forward  and  oflfered  to  waive  a  portion  of  their 
claims  in  order  to  enable  the  society  to  go  on.     The  meetings 
were  adjourned  to  January  3rd,  1889,  when  a  scheme  for  the  re- 
construction of  the  society  and  its  registration  under  the  Building 
Societies  Acts,  1874  and  1875,  was  adopted.     Under  the  scheme, 
with  the  concessions  promised  by  certain  depositors,  the  society 
would  be  able  to  pay  twenty  shillings  in  the  pound  to  depositors,  and 
108.  in  the  pound  to  shareholders. 

Everitt,  Q.G.,  and  Hadley,  for  the  petitioner,  urged  the  insolvency 
of  the  society ;  that  a  building  society  was  different  from  any  other 
company;  that  no  reconstruction  was  possible  under  the  present 
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1889.       rules  ;  that  there  was  no  power  to  bind  the  minority  by  a  majority, 

IiTm       ^^*  ^*^  every  shareholder  must  concur ;  that  rule  20  did  not  apply 

London  and  to  the  Case  of  a  petition  to  the  court,  but  only  to  a  voluntary  wind- 

Mbtsopoli-  -^  ''  '^ 

TAN  Counties  ing  up ;  and  they  cited  In  re  Queen's  Benefit  Building  Society  (a) ; 
BuiLDiNo  AND -f'*  ^^  Professiondl^  Commercial,  and  Industrial  Benefit  Building 
INTBSTMWT  Society  (e). 


Socibty. 


Giffard,  Q.C,  and  Jason  Smith  for  the  society,  relied  on  Rule  20, 
and  that  there  was  no  jurisdiction  to  wind  up  by  the  Court,  as  the 
requirements  of  that  rule  had  not  been  complied  with ;  that  every 
creditor  stated  it  would  be  disastrous  to  wind  up  the  society,  and 
that  the  petitioner  was  not  supported  by  any  shareholder.  They 
cited  In  re  Planet  Benefit  Building  and  Investment  Society  (/). 

North,  J. : 

In  my  opinion  no  case  has  been  made  out  for  a  winding-up 
order.  The  society  was  formed  forty  years  ago.  The  petitioner 
holds  eight  shares  on  which  he  has  paid  i9585,  and  there  remain 
further  payments  which  he  has  contracted  to  make.  The  society 
lost  part  of  its  funds,  and  it  appears  that  a  report  of  the  directors, 
made  last  October,  showed  numerous  withdrawals  which  the  funds 
were  not  able  to  meet.  The  balance-sheet  which  was  submitted 
was  not  adopted,  but  a  sub-committee  was  appointed  to  investigate, 
and  a  deficit  of  over  4,0002.  was  discovered.  The  members  met  on 
November  27,  and  the  sub-committee's  report  was  read  and 
adopted.  No  steps  were  taken  to  dissolve  the  society,  but  on 
December  7th,  ten  days  after  the  report,  this  petition  was  pre- 
sented. It  is  not  supported  by  any  one  else.  The  society  is  not 
insolvent  so  far  as  its  creditors  are  concerned,  but  only  so  far  as  its 
shareholders  are  concerned.  Then,  should  the  society  be  wound 
up  ?  It  is  not  registered.  The  power  to  order  a  winding  up  is 
under  the  199th  section  of  the  Companies  Act,  1862.  The  society 
is  not  unable  to  pay  its  debts.  Then  is  it  ''just  and  equitable" 
that  it  should  be  wound  up  ?  It  is  said  the  petitioner  has  paid 
up  a  larger  amount  than  any  other  shareholder.     If  that  means 

(d)  L.  R.  6  Ch.  815.  (/)  L.  R.  14  Eq.  441. 

(e)  L.  R.  6  Ch.  866. 
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anything^  it  means  that  having  paid  up  more  he  has  less  to  lose.  i889. 
The  section  does  not  give  the  petitioner  a  right  to  have  the  society  j^  j^ 
wound  up.  ^^<>^  ^"^ 

^  Mbtbopoli- 

Then  there  is  Rule  20  of  the  society's  rules.  It  is  not  suggested  tan  Countim 
that  this  petition  is  in  accordance  with  the  Act  10  Geo.  lY.  c.  66,  Builddto  amd 
8.  26,  which  that  rule  incorporates,  but  it  is  said  that  the  Act  of  ^  g^^f  ^ 
1862  gives  an  independent  power  to  order  a  winding-up.  But  then 
it  must  be  ''just  and  equitable."  The  petitioner  has  not  had  re- 
course to  what  is  pointed  out  in  rule  20.  He  has  not  taken  the 
sense  of  the  members.  In  rule  2  provision  is  made  for  calling 
special  meetings.  There  was  no  difficulty  in  calling  a  meeting,  but 
he  has  not  done  so.  Now  the  question  really  is  whether  the  petitioner 
has  made  a  case  for  a  winding-up  order  under  the  jurisdiction  of 
the  Court  though  the  petitioner  has  not  done  what  the  rules  of  the 
society  require.  Although  the  Act  gives  the  power  if  it  is  just  and 
equitable,  still,  where  only  one  shareholder  comes  forward  and 
he  is  quite  unsupported,  I  do  not  think  that  is  a  case  where  the 
power  should  be  exercised.  In  the  Building  Societies  Act,  1874, 
section  82  provides  as  to  winding  up.  The  present  society  is  not 
registered  under  that  Act.  Creditors  being  out  of  the  case,  when 
I  find  all  the  members  and  depositors  have  been  consulted  and  all 
who  replied  said  a  winding-up  would  be  disastrous,  I  do  not  think 
it  a  case  where  a  winding-up  should  be  forced  on  by  means  of  the 
Court.  It  is  said  that  a  reconstruction  will  diminish  the  liabilities 
and  will  secure  more  for  the  contributories  than  a  winding-up.  It 
being  clear  upon  authority  that  I  have  a  discretion,  I  think  no 
case  has  been  made  out  for  a  winding-up,  and  the  petition  is 
therefore  dismissed  with  costs. 

Solicitors  :  Stocken  and  Jupp. 
Roscoe  and  Hincks. 
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OOUET  OP  LEE  V.  NEUCHATEL  ASPHALTE  COMPANY. 

APPEAL. 

Bbfokb      Payment  of  Dividend  out  of  CapitcU — Replacing  TFasthig  Property — Dq^eciation 
S^K:  of  Capital. 

Iggg, '  '  A  company  was  possessed  of  a  lease  or  concession  for  working  aspbalte 

"v^  mines.    By  the  articles,  the  directors  were  relieved  from  any  obligation  to 

^'^fitik^**^'         ^''^^^  *  ^^^^  ^^^  *^®  renewal  or  replacing  of  the  lease  or  of  the  company's 

and  9^  interest  in  any  property  or  concession.    The  property,  in  the  acquisition 

of  which  the  capital  of  the  company  had  been  expended,  was  thus  of  a 
wasting  nature.  An  action  having  been  brought  to  restrain  payment  of  a 
dividend  until  provision  had  been  made  for  the  available  property  at  the 
time  of  declaring  the  dividend  being  equivalent  to  the  company's  nominal 
or  share  capital, 

Held  (affirming  the  decision  of  Stirling,  J.) :  that  where  nominal  or 
share  capital  has  diminished  in  value,  not  by  means  of  any  improper 
dealing  with  it  by  the  company,  but  by  reason  of  its  inherent  nature, 
that  diminution  need  not  (subject  to  the  Articles  of  Association)  be  made 
good  out  of  revenue  before  declaring  a  dividend  out  of  current  annual 
profits  arising  from  the  excess  of  ordinary  receipts  over  expenses  properly 
chargeable  to  the  revenue  account ;  and  that  there  is  no  obligation 
imposed  by  law  or  statute  to  create  a  reserve  fund  out  of  revenue  to 
recoup  the  wasting  nature  of  capital 


T 


HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  Stirling.  The 
action  was  by  one  ordinary  shareholder  on  behalf  of  himself  and  all 
others,  against  the  Nenchatel  Asphalte  Company  and  the  directors, 
and  against  one  of  the  preference  shareholders,  to  restrain  the  pay- 
ment of  a  dividend  for  the  year  1885. 

The  company  was  formed  to  purchase  the  undertakings  of  several 
established  companies  which  were  possessed  of  a  concession  for 
working  the  asphalte  mines  near  Neuchatel,  and  payment  for  the 
undertakings  was  made  by  shares  in  the  new  company.  Since  the 
company  was  formed  in  1873  it  had,  in  lieu  of  the  previous  conces- 
sion, acquired  a  concession  or  lease  expiring  at  a  later  date  than  the 
previous  one,  and  on  easier  terms  as  to  royalties.  The  property 
being  of  a  wasting  nature,  the  action  was  brought  to  restrain  pay- 
ment of  a  dividend  until  provision  had  been  made  for  replacing  the 
waste  of  capital. 

By  clause  97  of  the  Articles  of  Association  it  was  provided : — 
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''  The  net  profits  of  the  company  shall  be  applied  and  divided  as  1889. 
follows  :  1st,  a  dividend  at  the  rate  of  7  per  cent,  per  annum  shall  j^^^  ^^ 
be  paid  on  the  preferred  shares  in  proportion  to  the  amount  for  the  j^^^^q^ 

time  being  paid  up  thereon No  such  distribution  of  profits 

shall  be  made  without  the  consent  of  a  general  meeting.  In  case 
of  any  dispute  as  to  the  amount  of  net  profits,  the  decision  of  the 
company  in  general  meeting  shall  be  final." 

By  clause  100 :  *'  The  directors  may,  before  recommending  any 
dividend  on  any  of  the  shares,  set  aside  out  of  the  net  profits  of  the 
company  such  sum  as  they  think  proper  as  a  reserved  fund  to  meet 
contingencies,  or  for  equalising  dividends,  or  for  repairing  or  main- 
taining the  works  connected  with  the  business  of  the  company  or 
any  part  thereof,  and  the  directors  may  invest  the  sum  so  set  apart 
as  a  reserve  fund,  or  any  part  thereof,  upon  such  securities  as  they 
may  select.  But  they  shall  not  be  bound  to  form  a  fund  or  other- 
wise reserve  moneys  for  the  renewal  or  replacing  of  any  lease  or  of 
the  company's  interest  in  any  property  or  concession." 

Mr.  Justice  Stirling  having  dismissed  the  action,  the  plaintiff 
appealed. 

R^O^Vi  Q'C,  and  Ujyjohn  for  the  appellant : — 

The  capital  of  the  company  purchased  this  concession,  which  is 
every  year  diminishing.  No  dividend  should  be  paid  till  the  com- 
pany has  replaced  the  amount  by  which  the  capital  has  been 
diminished.  A  sum  must  be  set  aside  to  meet  depreciation.  Till 
that  is  done,  the  net  profits  cannot  be  ascertained  :  Coltness  Iron 
Co.  V.  Black  {g).  When  the  capital  is  diminished,  the  profits  of 
any  year's  working  must  go  to  replace  the  capital,  and  not  be 
applied  to  declare  a  dividend  for  that  particular  year.  The 
diminished  or  lost  capital  must  be  made  good,  otherwise  the  divi- 
dend would  really  be  a  return  of  capital.  Although  there  is  a 
clause  in  these  articles  relieving  the  directors  from  setting  aside 
moneys  to  renew  or  replace  the  lease  or  the  company's  interest  in 
the  concession  or  property,  it  is  ultra  vires,  [They  cited  Trevor  v. 
Whitworth  (h) ;   In  re  Ahnada   and  Tirito  Co,  (t) ;    Lainbert  v. 

{g)  6  App.  Gas.  315.  (i)  AvJU,  Pt.  I.,  p.  28  ;  and  38  Ch. 

Qi)  12  App.  Cas.  409.  D.  415. 
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1889.       Neuchatel  Co,  (k) ;  In  re  Ebbio  Vale  Steel,  Iron  and  Coal  Co.  {J)  : 
j^^^       and  Bannatyne  v.  Direct  Spanish  Telegraph  Co,  (m).] 

Nbxtchatel 
Asphalts  Go. 

Sir  Horace  Davey,  Q.C,  and  Beale,  Q,C,,  for  the  company,  con- 
tended that  it  was  entirely  a  matter  of  internal  arrangement  whether 
anything  should  be  set  aside  yearly  on  account  of  the  wasting  nature 
of  the  company's  assets  ;  that  there  was  nothing  in  law  compelling 
a  company  to  replace  capital  which,  from  its  very  nature,  the  work- 
ing of  the  property  caused  to  diminish  ;  and  that  the  provision  in 
these  articles  was  valid.  They  referred  to  Davison  v.  OiUies  (n) ; 
and  Dent  v.  London  Tramways  Co,  (o). 

Robinson,  Q,C.,  and  Methold,  representing  the  interests  of  the 
preference  shareholders,  urged  a  similar  argument. 

Rigbyi  Q>C,,  replied. 

Cotton,  L.J.,  in  the  course  of  his  judgment,  and  after  stating 
the  facts  of  the  case,  said  :  It  is  contended  that  as  this  concession 
is  a  wasting  property,  dividing  that,  is  dividing  part  of  the  capital 
assets  of  the  company  which  are  represented  by  this  concession. 

That  was  pressed  upon  us,  and  that  is  a  difficulty,  because  it  is 
well  established,  that  you  must  not  take  the  assets  of  the  company 
and  apply  those  in  return  to  the  shareholders,  or  in  paying  them 
that  which  they  have  paid  up  on  their  shares,  or  ought  to  have  paid 
up  on  their  shares.  But  I  think  one  must  consider  exactly  how  the 
case  stands.  There  is  nothing  in  the  Act  which  says  that  dividends 
are  only  to  be  paid  out  of  profits.  That  is  in  Table  A.  no  doubt, 
and  that  rather  favours  the  view  that  the  matter  of  how  profits  are 
to  be  divided  and  dealt  with,  and  out  of  what  dividends  are  to  be 
declared,  is  a  matter  of  internal  regulation.  But  still,  there  is  this 
firmly  fixed,  that  this  which  is  capital  assets  of  the  company  is  not 
to  be  applied  for  any  purpose  not  within  the  objects  of  the  com- 
pany—and paying  dividend  is  not  the  object  of  the  company — but 
carrying  on  the  business  of  the  company  is  its  object.    Now,  of 

{k)  W.  N.  1882,  128.  (n)  16  Ch.  D.  347,  n. 

(0  4  Ch.  D.  827.  (o)  16  Ch.  D.  344 

(m)  34  Ch,  D.  g87. 
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course,  if  this  property  was  property  of  another  nature,  property       i889. 
which  would  not  be  reasonably  or  properly  consumed  in  providing      -^^  ^ 
profit,  the  case  would  stand  in  a  very  different  position-     If  there  ^^^"^ 
was  a  permanent  property  which  would  not  be  so  used,  but  the  fruit 
of  which  would  be  only  so  used,  then  if  the  directors  were  to  sell, 
or  the  shareholders  were  to  authorise  a  sale  of  that,  and  then  to 
declare  out  of  it  a  dividend,  that  would  clearly  come  within  the  case 
of  Quinesa  v.  Land  Corporation  (p),  and  would  be  applying  the 
capital  of  the  company  to  a  purpose  which  it  was  not  authorised. 
But  here,  necessarily  for  the  purpose  of  getting  the  profit,  there  is 
a  consumption  year  by  year  of  part  of  this,  which  represents  the 
capital  of  the  company. 

Then  what  is  to  be  the  result  ?  Now  I  think  myself  it  comes  to 
this,  that  in  such  a  case  as  this,  without  reference  to  the  particular  . 
provision  of  this  article,  the  question  as  to  whether  what  has  been 
done  is  a  real  division  of  capital  or  proper  distribution  of  profits  by 
way  of  dividend,  must  be  considered  in  a  reasonable  and  sensible 
way.  If  it  appears  that  the  dividend  is  declared  in  a  case  like  this, 
or  in  any  other  case,  for  the  purpose,  as  was  said  in  Stringer^ 8 
Case  (q),  of  fraud,  or  for  any  other  improper  motive,  and  is  delu- 
sive and  improper,  and  that  thereby  the  company  has  in  effect 
taken  away  from  its  creditors  a  portion  of  its  capital  which  was 
available  for  the  debts  of  its  creditors,  I  entertain  no  doubt  the 
Court  would  have  full  jurisdiction,  and  would  exercise  it  by  order- 
ing the  repayment  of  the  moneys  so  improperly  paid.  If  here  it 
can  be  shown  there  had  been,  from  improper  motives,  fraudulent 
motives,  or  really  with  the  intention  not  of  dividing  profit,  but  of 
dividing  and  returning  capital,  a  declaration  of  this  dividend,  I 
think  the  Court  ought  to  interfere,  as  it  ought  to  do  in  any  case 
where  there  is  any  such  improper  dealing,  either  by  directors  or 
by  the  majority  of  the  shareholders  of  the  company ;  but  if  the 
Court  sees  that  the  directors  or  the  company  have  acted  fairly  and 
reasonably  in  ascertaining  whether  this  is  profit  and  not  division  of 
capital,  there,  in  what  is  really  a  matter  of  internal  arrangement, 
if  it  is  done  honestly,  and  does  not  violate  any  of  the  provisions  of 
the  articles,  the  Court  is  very  unwilling  to  interfere,  and  ought  not 

(p)  22  Ch.  D.  349.  (q)  L.  R  4  Ch.  475. 


144  COMPANY   REPORTS. 

1889.  to  interfere,  with  the  discretion  exercised  by  the  directors,  who 
j^^^  have  the  management  of  the  company,  or  with  the  powers  exercised 
Nbxjchatbl  ]yy  ^Q  company  within  the  articles.  Of  course  if  a  matter  antho- 
rised  by  the  articles  is  beyond  the  power  of  being  given  to  the  com- 
pany or  to  the  directors,  then  the  Court  must  interfere ;  but  in  my 
opinion,  the  only  thing  which  is  to  be  considered  is  this — is  this 
really  an  application  and  division  of  the  capital  assets  of  the  com- 
pany under  the  guise  of  making  and  declaring  a  dividend  ?  In  my 
opinion,  in  this  company  as  in  other  companies,  the  directors  and 
others  who  have  the  control,  ought  to  consider  as  to  whether  in  a 
fair,  reasonable  way,  what  they  are  going  to  divide  is  to  be  con- 
sidered as  profits  ;  but  in  considering  that,  they  may  well  consider 
the  articles,  and  see  what  they  are  to  do.  There  is  no  necessity  at 
all,  which  was  contended  for  by  Mr.  Rigby,  to  set  apart  every  year 
a  sum  to  answer  the  supposed  annual  diminution  in  the  value  of 
this  property  from  the  lapse  of  time,  and,  of  course,  the  concession 
getting  less  in  time.  Reference  was  made  to  two  decisions  of  the 
Master  of  the  Bolls,  which  I  think  are  entirely  to  be  explained 
without  in  any  way  infringing  against  the  decision  of  Mr.  Justice 
Stirling  in  this  action ;  one  was  Davison  v.  Gillies  (r),  the  other 
Dent  V.  London  Tramways  Co.  («).  Those  two  decisions  are 
entirely  consistent  with  one  another,  and  entirely  depending  on  the 
direction  contained  in  the  articles  of  association,  not  on  the  general 
law.  They  do  favour  the  view  which  I  entertain,  that  in  consider- 
ing whether  this  is  to  be  treated  as  honest  division  of  profit,  or  as  a 
division  of  capital  under  the  guise  of  declaring  a  dividend,  the 
Court  will  have  regard  to  the  direction  of  the  articles ;  although,  of 
course,  if  those  articles  are  contrary  to  the  general  law,  and  autho- 
rise, not  a  division  of  profit,  but  a  division  of  capital,  a  restoring  the 
capital  in  the  proper  sense  of  the  word — by  which  I  mean  perma- 
nent assets,  and  assets  not  to  be  expended  in  providing  for  the 
profit  earned  by  the  company — of  course,  that  will  be  beyond  the 
power  of  any  article.  Here,  I  am  not  at  all  satisfied  that  proper 
provision  has  not  been  made  for  all  the  diminution  in  value,  having 
regard  to  this  concern  as  a  mercantile  concern,  earning  profit, 
by  the  reserve  which  has  been  made,  and  by  the  consideration 

(r)  16  Ch.  D.  347,  n.  («)  16  Ch.  D.  344. 
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which  the  company  and  directors  have  given  to  the  profit  earned       i889. 
in  this  particular  year  1885,  by  the  working  of  the  asphalte.       lbbw. 
Therefore,  in  my  opinion,  it  would  be  wrong  for  the  Court  to  ^"^buchatbl 
interfere  and  prevent  this  declaration  of  dividend  where  it  is  made 
in  accordance  with  the  articles,  and  not  contrary  to  the  general  law 
applicable  to  the  case.     Here  there  was  not  an  apparent  division  of 
profit  under  a  declaration  of  dividend  by  a  scheme  or  plan  for 
dividing  assets  of  the  company,  and  in  that  sense  diminishing  the 
capital  of  the  company.    In  my  opinion  the  appeal  fails. 

LlNDLEY,  L.J. : 

I  have  come  to  the  same  conclusion. 

The  actual  point  of  the  decision  appears  to  me  to  be  com- 
paratively easy.  The  difficulty  in  the  case  arises  from  the  invita- 
tion made  to  us  by  Mr.  Eigby  to  lay  down  certain  principles, 
which,  if  we  were  to  adopt,  would,  in  my  judgment,  paralyse  the 
trade  of  the  country. 

Now,  this  company  was  formed  in  1873,  and,  it  may  be  stated 
shortly,  was  formed  for  the  purpose  of  getting  a  concession,  which 
I  will  call  a  lease,  of  some  asphalte  mines  or  mineral  property 
in  Switzerland.  The  original  lease  was  afterwards  extended  as 
it  stands  now.  It  may  be  treated  as  having  been  formed  for  the 
purpose  of  acquiring  a  lease  which  will  run  out  in  1907.  It  is 
quite  obvious  with  respect  to. such  property,  as  with  respect  to 
various  other  properties  of  a  like  kind,  mines  and  quarries  and  so 
on,  that  every  ton  of  stuff  which  you  get  out  of  that  which  you  have 
bought  with  your  capital  may,  from  one  point  of  view,  be  considered 
as  embodying  and  containing  a  little  proportion  of  your  capital, 
and  that  if  you  sell  it  and  divide  the  produce  of  that  ton  of  stuff, 
you  do  divide  some  proportion  or  some  portion  of  that  which  you 
have  spent  your  capital  in  acquiring.  It  may  be  represented  that 
that  is  a  return  of  capital.  All  I  can  say  is,  if  that  is  a 
return  of  capital,  it  appears  to  me  not  to  be  such  a  return  of 
capital  as  is  prohibited  by  the  Act  of  Parliament. 

Now  in  order  to  make  this  out,  of  course  it  is  necessary  to  look 
through  the  Act  of  Parliament.  I  have  done  that  not  now  for  the 
first  time,  and  I  cannot  find  any  prohibition  or  any  provision  in  this 
Act  of  Parliament  which  prohibits  anything  of  the  kind.     The 
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1889.       sections  in  the  yarions  Acts  of  Parliament  relating  to  these  regis- 

Lbbt.       tered  companies,  and  referring  expressly  to  capital,  are  very  few. 

Nexjchatil  The  two  most  important  are  the  8th  section  and  the  12th  in  the 

Asphalts  C  o.  ^ 

Act  of  1862.     The  8th  section   says  that  when  a  company  is 

registered  with  limited  liability,  it  mnst  have  a  memorandum  of 

association,  and  the  memorandam  of  association  must  state  the 

amount  of  capital  with  which  the  company  proposes  to  be  regis- 

tered,  divided  into  shares  of  such  and  such  amount. 

Then  the  12th  section  says  that  the  capital  so  referred  to  in  the 
memorandum  may  be  increased  or  converted  into  stock,  but  the 
memorandum  is  not  to  be  otherwise  altered,  that  is  to  say,  the 
conditions  contained  in  the  memorandum  shall  not  be  otherwise 
altered.     That  prohibits  what  is  called  a  reduction  of  capital. 

Then,  under  the  section  26,  certain  returns  are  to  be  made,  and 
in  the  returns  so  to  be  made  is  the  amount  of  capital  and  the 
number  of  shares  into  which  it  is  divided,  and  the  number  of 
shares  which  have  been  issued  and  the  number  which  have  been 
forfeited,  and  the  amount  paid  upon  them,  and  so  on. 

In  sections  28  and  34  there  is  further  provision  that  any  altera- 
tions made  in  the  capital  pursuant  to  the  Act  are  to  be  notified  to 
the  Begistrar. 

Then  in  the  Act  of  1867,  provision  is  made  for  reducing  the 
capital,  and  that  was  amended  in  1877  by  being  applied  to  a 
reduction  of  capital  when  the  capital  was  lost. 

Now  that  is  literally  the  whole  of  the  enactments  relating  to 
capital  which  is  to  be  found  in  the  Companies  Act,  1862,  and  those 
amending  it.  If  you  look  further,  you  will  find  next  to  nothing 
about  profits  or  dividends.  There  is  nothing  at  all  in  the  Acts  of 
Parliament  about  how  dividends  are  to  be  paid,  nor  how  profits  are 
to  be  reckoned ;  all  that  is  left,  and  very  judiciously  and  properly 
left,  to  the  commercial  world.  It  is  not  a  subject  for  Act  of 
Parliament  to  say  how  accounts  are  to  be  kept ;  what  is  to  be  put 
into  a  capital  account,  what  into  an  income  account ;  that  is  left  to 
men  of  business.  All  we  are  asked  to  say  is  this.  Mr.  Eigby, 
with  the  courage  which  was  necessary,  asked  us  to  say  there  was  a 
provision  in  these  Articles  which  was  contrary  to  law.  Of  course 
I  shall  deal  with  that  presently.  If  he  can  make  that  out  he  wins, 
but  if  he  cannot  make  it  out  he  loses.     He  saw  that  plainly  enough. 
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Now  that  raises  a  curious  question,  because  when  you  come  to  i889. 
put  that  into  plain  language  it  means  this,  that  he  is  asking  us,  at  £^^ 
the  instance  of  the  ordinary  shareholders,  to  break  faith  with  the  Neuchatbl 
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preference  shareholders.  He  invites  us  to  do  it  because  he  says 
the  bargain  into  which  the  two  classes  of  shareholders  have  entered 
cannot  be  upheld  in  point  of  law.  But  he  admits  that  if  the 
bargain  is  to  stand  as  entered  into,  he  is  wrong.  One  must  be 
careful  before  one  says  that  a  contract  is  illegal  or  invalid  in  point 
of  law,  and  I  now  propose  to  address  myself  to  that  question. 

This  company  having  been  formed  for  the  purposes  to  which  I 
have  alluded;  the  Articles  contain  clauses  about  distribution  of 
profits.  In  Article  77  it  says,  ''  The  net  profits  of  the  company 
shall  be  applied  and  divided  as  follows :  First,  a  dividend  at  the 
rate  of  7  per  cent,  per  annum  shall  be  paid  on  the  preferred  shares 
in  proportion  to  the  amount  for  the  time  being  paid  up,  or  deemed 
to  have  been  paid  up,  thereon,''  and  then  it  goes  on  as  to  payments 
of  dividends,  which  I  need  not  read.  Then  it  says,  ''  No  such 
distributions  of  profits  shall  be  made  without  the  consent  of  a 
general  meeting."  And  then  it  says,  "  In  case  of  any  dispute  as 
to  the  amount  of  net  profits  the  decision  of  the  company  in  general 
meeting  shall  be  final,"  and  then  section  100  contains  a  clause 
which  carries  the  case  against  Mr.  Rigby,  unless  it  is  illegal. 
It  says  "  The  directors  may,  before  recommending  any  dividend 
on  any  of  the  shares,  set  aside  out  of  the  net  profits  of  the  company 
such  sum  as  they  think  proper  as  a  reserve  sum  to  meet  con- 
tingencies, or  for  equalising  or  for  repairing  or  maintaining  the 
works  connected  with  the  business  of  the  company  or  any  part 
thereof,  and  the  directors  may  invest  the  sum  so  set  apart  as  a 
reserve  fund,  or  any  part  thereof,  upon  such  securities  as  they 
may  select.''  That  gives  them  power  to  do  what  is  there  referred 
to.  Then  comes  this  clause,  which  is  the  governing  clause  in  this 
controversy:  "But  they  shall  not  be  bound  to  form  a  fund  or 
otherwise  reserve  moneys  for  the  renewal  or  replacing  of  any  lease, 
or  of  the  company's  interest  in  any  property  or  concession."  First 
of  all  let  us  see  what  that  means.  We  are  dealing  with  a  lease  for 
a  limited  number  of  years  which  runs  out  and  diminishes  year  by 
year.  That  is  a  wasting  property.  All  the  time  that  property  is 
wasting,  so  much  of  the  capital  spent  in  acquiring  it  is  wasting 
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1889.       ftnd  gone.     The  Article  says  the  directors  "  shall  not  be  bound  to 

j^^       form  a  fund  or  otherwise  reserve  moneys  for  the  renewal  or 

Nbuchatel   replacing  of  any  lease  or  of  the  company's  interest  in  any  property  or 
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concession."  In  other  words,  this  article  says  in  so  many  words 
that  although  every  year  our  capital  may  be  wasted,  although  every 
year  our  mine  may  be  worked  out  so  that  at  the  end  there  may  be 
nothing  left,  yet  this  company  is  formed  on  the  principle  that  it 
shall  not  be  obUged  to  replace  year  by  year  that  which  is  so  wasted 
and  destroyed  and  worn  out.  Mr.  Rigby  says  that  is  contrary  to 
law.    I  had  better  see  how  that  is  to  be  made  out. 

Having  stated  shortly  what  the  provisions  of  these  Acts  of 
Parliament  are  relating  to  this  matter,  it  appears  to  me  that  we 
may  say  without  falling  into  any  error,  that  the  Companies  Acts 
do  not  require  the  capital  to  be  made  up  if  lost.  There  is  no 
provision  whatever  for  anything  of  the  kind.  There  is  no  provision 
even  that  if  the  capital  is  lost  the  company  should  be  wound  up, 
and  very  properly.  The  capital  may  be  lost  and  yet  the  company 
may  be  a  very  thriving  concern.  As  I  pointed  out  in  the  course  of 
the  argument,  and  I  repeat  now,  suppose  a  company  is  formed  to 
start  a  daily  newspaper;  supposing  it  sinks  250,0002.  before  the 
receipts  from  sales  and  advei*tisements  equal  the  current  expenses  ; 
and  supposing  it  then  goes  on ;  is  it  to  be  said  that  the  company 
must  come  to  a  stop,  or  that  it  cannot  divide  profits  until  it  has 
replaced  its  250,0002.  which  has  been  sunk  in  building  up  a 
property  which  if  put  up  for  sale  would  yield  10,0002.  or  20,0002. 
at  the  outside?  That  is  business  matter  left  to  business  men. 
If  they  think  their  prospects  of  success  are  considerable,  so  long 
as  they  pay  their  creditors,  there  is  no  reason  why  they  should 
not  go  on  and  divide  the  profits,  so  far  as  I  can  see,  although 
every  shilling  of  the  capital  may  be  lost.  It  may  be  a  perfectly 
flourishing  concern,  and  the  contrary  view  I  think  is  to  be  traced 
to  this,  that  there  is  a  sort  of  notion  that  the  company  is  debtor  to 
capital.  It  is  no  such  thing.  In  an  accountant's  point  of  view  it 
is  quite  right,  to  see  how  you  stand,  to  put  down  company  debtor 
to  capital.  But  the  company  do  not  owe  the  capital.  What  it 
means  is  simply  this  :  that  if  you  want  to  find  out  how  you  stand, 
whether  you  have  lost  your  money  or  not,  you  must  bring  your 
capital  into  account  some  way  or  other.     But  supposing  at  the 
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winding  np  of  the  concern  the  capital  is  all  gone  and  the  creditors         isso. 
are  paid,  and  there  is  nothing  to  divide,  who  is  the  debtor  ?    No       j^^^ 
one  "is  debtor  to  any  one.     If  there   is   any   surplus  to  divide,    Neuchatel 
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then,  and  not  before,  is  the  company  debtor  to  the  shareholders 
for  their  aliquot  portions  of  those  sums.  But  the  notion  that  a 
company  is  debtor  to  capital,  although  it  is  a  convenient  notion, 
and  does  not  deceive  mercantile  men,  is  apt  to  lead  one  a  little 
astray,  and  the  first  thing  is  to  wipe  that  notion  out  of  one*s  head. 
The  company  is  not  debtor  to  capital,  and  the  capital  is  not 
debtor  to  company. 

Having  shown  from  the  Act  of  Parliament,  negatively,  of  course, 
because  these  are  negative  propositions,  and  can  only  be  proved  by 
looking  through  the  Acts,  but  having  shown  that  the  company  do 
not  require  the  capital  to  be  made  up  if  lost,  I  cannot  find  anything 
in  the  Act  of  Parliament  at  all  which  precludes  payment  of  dividends 
so  long  as  the  assets  are  of  less  value  than  the  capital  employed. 
I  can  find  nothing  at  all  about  it.  It  becomes  a  question  of 
prudence  for  mercantile  men  whether  they  will,  wind  up  or  not, 
assuming  they  are  not  in  debt  and  in  difficulty.  I  have  already 
pointed  out  that  the  Act  says  it  does  not  make  the  loss  of  the 
capital  a  ground  for  winding  up,  and  I  have  already  pointed  out  it 
says  nothing  about  profit.  The  Act  does  not  say  that,  but  there 
are  general  principles  of  law  according  to  which  the  capital  of  a 
company  can  only  be  applied  for  the  purposes  mentioned  in  the 
memorandum  of  association. 

That  is  a  fundamental  principle  of  common  law,  and  if  any  of 
those  purposes  are  expressly  or  impliedly  forbidden  by  the  statutes, 
the  capital  cannot  be  applied  for  those  purposes,  even  though  there 
may  be  a  clause  in  the  memorandum  that  it  shall.  That  was  seen 
and  pointed  out  by  the  House  of  Lords  in  Trevor  v.  Whitworth  (t), 
and  particularly  in  the  elaborate  judgment  of  Lord  Macnaghten,  in 
which  he  expressed  an  opinion,  although  the  point  was  not  before 
him  for  decision,  that  even  if  a  company  put  into  the  memorandum 
of  association  a  clause  authorising  it  to  spend  its  capital  in  buying 
up  its  own  shares,  such  a  contract  would  be  ultra  vires.  That  was 
only  an  expression  of  opinion  by  the  learned  Lord,  but  I  cannot 

{t)  12  App.  Ca&  409. 
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1889.       l^elp  thinking  that  those  who  have  studied  the  Act  of  Parliament 

Lbb^        *®  carefully  as  he  has,  and  most  of  this  Court,  can  entertain  no 

Neuchatbl   doubt  of  the  soundness  of  the  principle.    It  does  not  follow  because 
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you  have  a  clause  in  your  memorandum,  that  you  can  do  what  the 
clause  allows  you  to  do.  You  must  look  further,  and  at  the  Act 
of  Parliament.  Whatever  you  find  as  the  object  in  the  memorandum, 
it  is  legitimate  to  carry  out  unless  it  is  forbidden  by  the  Act. 

Now  we  come  to  consider  how  this  Act  of  Parliament  is  to  be 
applied  to  the  case  of  a  wasting  property.  If  a  company  is  formed 
to  acquire  a  property  of  a  wasting  nature,  for  example,  a  mine, 
a  quarry,  or  a  patent,  the  capital  expend^  in  acquiring  the  pro- 
perty may  be  regarded  as  sunk  and  gone,  and  if  the  company  retains 
assets  to  pay  its  creditors,  it  appears  to  me  there  is  nothing  what- 
ever in  the  Act  of  Parliament  to  prevent  any  excess  of  money, 
obtained  by  working  the  property,  over  the  cost  of  working  it,  from 
being  divided  among  the  shareholders,  and  it  appears  to  me  that  is 
true,  although  some  portion  of  the  property  itself  is  sold,  and  in 
one  sense  the  capital  is  thereby  diminished.  I  find  nothing 
whatever  in  the  Act  of  Parliament  which  indicates  anything  of  the 
kind.  If  it  is  said  that  such  a  course  involves  payment  of  dividend 
out  of  capital,  the  answer  is  that  the  Act  nowhere  forbids  such  a 
payment  as  is  here  supposed.  The  fact  is  you  cannot  get  out  of 
the  Act  any  prohibition  against  paying  dividends  out  of  capital 
except  by  having  reference  to  general  principles  which  I  have 
alluded  to,  and  which  general  principles  cannot  be  stretched,  to 
to  my  mind,  to  such  a  length  as  Mr.  Rigby  would  have  stretched 
them. 

It  appears  to  me  that  the  proposition  that  it  is  ultra  vires  to  pay 
dividend  out  of  capital  is  apt  to  mislead.  If  you  treat  it  as  an 
abstract  proposition,  you  find  yourself  landed  in  consequences 
which  common  sense  and  the  good  sense  of  mankind  would  shrink 
from  accepting.  On  the  other  hand,  of  course  you  cannot  go  and 
divide  your  capital  under  the  head  of  profits,  when  there  are  no 
profits  in  any  sense  of  the  term,  as  was  done,  for  example,  in 
Ranee's  Case  (u),  and  the  Oxford  Benefit  Building  Society's 
Case  {x)f   and    the    Leeds    Investment  Company's    Case  (y) .     If 

(«)  L.  R.  6  Ch.  104.  (y)  36  Ch.  D.  787. 
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those  cases  are  studied,  it  would  be  seen,  I  think,  with  sufficient        i889. 
clearness,  that  that  is  really  meant.     You  must  not  have  fictitious      l^,  ^ 
accounts.    If  your  earnings  are  less  than  your  current  expenses,  ^^^^^'^q[ 
you  must  not  cook  your  accounts  so  as  to  make  it  appear  that  you 
are  earning  a  profit,  and  you  must  not  lay  your  hands  on  your 
capital  to  pay  dividend.     That  is  obvious  enough.     But  it  is,  I 
think,  a  misapprehension  entirely  to  say  that  dividing  the  produce 
of  your  exhausting  mine,  or  colliery,  or  patent,  or  what  not,  is  a 
return  of  capital  in  any  such  sense,  or  is  it  in  any  sense  forbidden 
by  the  Act  of  Parliament. 

As  regards  the  mode  of  keeping  accounts,  there  is  no  law  about 
how  they  should  be  kept.  There  is  nothing  in  the  Act  of  Parlia- 
ment, or  any  Act  of  Parliament  I  know  of,  to  show  what  is  to  go  to 
capital  account  or  what  is  to  go  to  revenue  account.  We  know 
very  well  that  business  men  very  often  diflfer  in  opinion  about  these 
things.  Nothing  is  more  common  than  to  have  differences  of 
opinion.  It  does  not  matter  one  farthing  to  the  creditor  out  of 
what  fund  he  gets  paid,  whether  he  gets  paid  out  of  capital  or 
profit,  net  or  gross.  All  he  cares  about  is  that  there  is  some  money 
to  pay  him  with.  It  is  a  mere  matter  of  book-keeping  and  internal 
arrangement  out  of  what  particular  fund  he  should  be  paid. 
Therefore  you  cannot  say  that  the  question  of  what  ought  to  go 
into  capital  or  revenue  account  is  a  matter  that  concerns  the 
creditor.  All  he  cares  about  is  that  the  assets  are  forthcoming 
when  he  wants  them.  The  Act  does  not  care  what  expenses  are 
charged  to  one  or  the  other.  Such  matters  are  left  to  the  share- 
holders. They  may  or  may  not  have  a  sinking  fund  or  a  deteriora- 
tion fund,  and  the  articles  of  association  may  or  may  not  contain 
regulations  on  those  matters. 

If  they  do,  the  regulations  must  be  observed.  If  they  do 
not,  the  shareholders  can  do  as  they  like,  so  long  as  they  do 
not  misapply  their  capital  and  cheat  their  creditors.  In  this 
case,  the  Article  says  there  need  be  no  such  fund,  consequently 
the  capital  also  need  not  be  replaced ;  nor,  having  regard  to 
those  Articles,  need  any  loss  of  capital  by  removal  of  bituminous 
earth  appear  in  the  profit  or  loss  account  on  the  workings  of  the 
company's  property. 
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1889.  It  appears  to  me  this  decision  of  ours  is  perfectly  consistent  with 

l^^^       the  view  taken  by  the  Master  of  the  Rolls  in  those  two  cases  of 

Xeuchatel   Davison  v.  Gillies  (z)  and  Dent  v.  The  Tramicay  Company.     They 

both  turned  on  the  Articles  which  he  had  to  deal  with.    I  feel  there 

is  a  little  difficulty  in  reconciling  the  two,  but  they  do  not  touch 

this  case. 

I  hope  I  am  not  inadvertently,  certainly  not  intentionally,  laying 
down  any  rule  which  would  lead  people,  under  cover  of  the  principles 
we  have  endeavoured  to  justify,  to  do  that  which  is  dishonest  either 
to  shareholders  or  creditors. 

In  my  opinion  the  appeal  fails  entirely,  and  the  judgment  of  the 
Court  below  must  be  affirmed  with  costs. 


Lopes,  L.J. : 

After  the  very  full  and  exhaustive  judgments  that  have  been 
delivered,  I  shall  content  myself  with  expressing  my  views  very 
shortly ;  indeed,  I  should  not  do  so  at  all,  I  should  think  it  un- 
necessary to  do  so,  except  that  the  questions  that  are  raised  in  this 
case  are  very  important. 

It  is  said  by  the  appellants  that  a  company  is  not  at  liberty  to 
pay  a  dividend  unless  they  can  show  that  their  available  property 
at  the  time  of  declaring  the  dividend  is  equivalent  to  their  nominal 
or  share  capital.  Now,  in  my  opinion  such  a  contention  is  unten- 
able. Where  nominal  or  share  capital  has  diminished  in  value,  not 
by  any  improper  dealings  with  it  by  the  company,  but  by  reason  of 
causes  over  which  the  company  has  no  control,  or  by  reason  of  its 
inherent  nature,  that  diminution  need  not,  in  my  opinion,  be  made 
good  out  of  revenue.  I  think  in  such  a  case  a  dividend  may  be 
paid  out  of  current  annual  profits,  out  of  profits  arising  from  the 
excess  of  ordinary  receipts  over  expenses  properly  chargeable  to  the 
revenue  account,  but  provided  there  is  nothing  in  the  articles  of 
association  prohibiting  such  an  application,  and  provided  also  it  is 
done  honestly.  It  appears  to  me  that  if  a  contrary  view  were 
adopted,  it  might  be  successfully  contended  that  where,  owing  to 

(2)  16  Ch.  D.  344. 
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extraneous  circumstances,  the  capital  is  increased  in  value,  that        i889« 
increase  might  be  dealt  with   as  revenue   or  profits,  and  go  to       LmTv. 
increase  the  dividends.    This  is  contrary  to  practice  most  certainly,    Neuchatbl 
and  I  think  contrary  to  principle.    The  capital  and  revenue  accounts 
appear  to  me  to  be  distinct  and  separate  accounts,  and,  for  the  pur- 
pose of  determining  profits,  accretions  to  and  diminutions  of  the 
capital  are  to  be  disregarded. 

But  then  it  is  said,  where  the  capital  is  in  its  nature  of  a  wasting 
character,  depreciated  by  effluxion  of  time  or  exhaustion  of  material, 
as  in  the  case  of  mines  or  leaseholds,  then  a  sum  must  be  kid  aside 
to  meet  the  gradual  depreciation,  and  that  till  such  sum  is  laid 
aside  there  is  nothing  in  the  nature  of  profits  divisible  among  the 
shareholders. 

In  the  case  now  before  the  Court  one  of  the  articles  provides  that 
the  directors  may,  before  recommending  any  dividend,  set  aside  and 
invest  out  of  the  profits  such  sums  as  they  may  think  fit,  as  a  re- 
serve fund ;  but  the  article  goes  on  to  say  that  they  are  not  obliged 
to  reserve  moneys  for  the  renewal  or  replacing  of  any  lease,  or  of 
the  company's  interest  in  any  property  or  concession.  Unless  this 
article  is  ultra  vires,  no  question  arises,  for  the  article  expressly 
exonerates  the  directors  from  creating  a  reserve. 

Is,  then,  this  article  ultra  vires  ?  I  think  not.  I  know  of  no 
obligation  imposed  by  law  or  statute  to  create  a  reserve  fund  out 
of  revenue  to  recoup  the  wasting  nature  of  capital.  Subject  to  any 
provisions  to  the  contrary  contained  in  the  articles,  I  believe  the 
disposition  of  the  revenue  is  entirely  in  the  hands  and  under  the 
control  of  the  company,  provided  there  is  by  the  company  no,  what 
I  will  call,  infraction  of  the  capital,  and  nothing  in  the  articles  to 
the  contrary.  Subject  to  these  provisions,  the  disposition  of  the 
revenue  is  a  matter  of  internal  arrangement.  The  capital  in  an 
undertaking  like  this,  is  in  its  inherent  nature  wasting.  The 
scheme  of  the  undertaking  is  that  there  should  be  a  gradual 
exhaustion  of  material ;  the  wasting,  in  point  of  fact,  is  the  busi- 
ness of  the  company,  and  without  such  gradual  exhaustion  there 
would  be  no  revenue.  I  am  unable  to  see  in  this  case  that  either 
capital,  or  the  produce  of  capital,  has  been  dealt  with  in  a  way 
which  is  not  authorised. 

With  regard  to  the  oases  which  have  been  referred  to  in  16 
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.1889.        Ch.  D.,  it  appears  to  me  that  the  Master  of  the  Rolls  decided  those 

l^^       cases  with  regard  to  the  articles  of  association  which  existed  in 

Nbxjchatel   those  cases.     I  think,  therefore,  that  the  appeal  should  he  dis- 

ASFHALTB  Co. 

missed. 


Solicitors :  Clarke,  Woodcock  d-  Ryland. 

Bompas,  Bischof,  Dodson  d  Coxe. 
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In  be  west  LONDON  COMMERCIAL  BANK 

WHITELEY'S    CASE. 

Companies  Ad,  1862,  Sec,  23 — Contract  to  take  Skares—ltescinding  AUotmenJt, 

Application  Laving  been  made  for  shares,  they  were  allotted  to  the 
applicant,  but  owing  to  irregularities  having  within  a  few  days  been  dis- 
covered in  the  office  of  the  manager  to  the  company,  the  applicant  and 
the  directors  had  a  private  interview  and  in  the  result  the  directors 
rescinded  their  previous  resolution  allotting  the  shares  to  the  applicant, 
and  returned  the  deposit  he  had  paid  on  application.  For  five  years  he 
was  never  treated  as  a  shareholder  in  respect  of  these  shares,  but  then  the 
company  went  into  liquidation  and  the  liquidator  applied  to  have  him 
made  liable  in  respect  of  the  shares. 

Held:  that  as  by  section  23  of  the  Companies  Act,  1862,  to  constitute  a 
member,  a  person  must  both  have  agreed  to  become  a  member  and  his 
name  must  be  entered  on  the  register,  the  liquidator  was  seeking  for 
specific  peribrmance  of  the  contract  to  take  shares ;  that  he  was  in  no 
better  position  than  the  company,  and  that  the  delay  of  five  years  was 
fatal ;  aleo  that  the  court  was  not  satisfied  that  it  would  be  just  to  place 
the  name  on  the  register. 


I 


N  this  case  it  was  sought  to  make  Mr.  Whiteley  liable  as  a 
contributory  in  the  winding  up  of  the  West  London  Commercial 
Bank  in  respect  of  100  shares.     He  was  induced  by  the  company 
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to  become  a  director,  and  for  the  purpose  of  qualifyiog  as  such,  he,  i889. 
in  May,  1882,  applied  for  100  shares,  and  paid  lOOZ.  on  application.  j,^  ^.b 
On  May  2,  1882,  the  board  of  directors  resolved  to  allot  these  ^^^^  London 

J         '  '  ^        ^  COMMBRCIAL 

shares  to  him,  and,  at  the  same  meeting,  invited  him  to  take  a  seat  Bank 
at  the  board.  There  was  a  board  meeting  on  May  9,  at  which  it  Casb). 
was  resolved  that  owing  to  certain  irregularities  in  the  manager's 
office,  which  had  been  discovered  sinc^e  the  last  meeting,  the 
question  of  the  allotment  of  shares  to  the  applicant  and  his 
assuming  the  office  of  director  should  remain  in  abeyance.  The 
result  of  investigation  of  the  irregularities  was  the  retirement  of 
the  manager.  At  a  board  meeting  on  May  23rd,  it  was  resolved  to 
rescind  the  resolution  of  May  2,  allotting  shares  to  the  applicant, 
and  the  secretary  was  instructed  to  return,  and  did  subsequently 
return,  the  lOOZ.  deposit.  In  September  of  1882,  Mr.  Whiteley  was 
induced  to  become  a  director,  and  he  bought  100  shares,  in  the 
market,  for  his  qualification.  In  August,  1884,  he  transferred 
50  of  these  shares  and  ceased  to  be  a  director.  In  February,  1887, 
the  company  was  ordered  to  be  wound  up.  The  official  liquidator 
sought  to  make  Mr.  Whiteley  liable  in  respect  of  the  100  ^shares 
allotted  on  May  2,  1882. 

ByniCy  Q,C.  and  Millar  for  Whiteley  : — 

We  say  it  is  too  late  in  any  event  to  insist  on  putting  Whiteley*  s 
name  on  the  register.  We  say  he  was  not  a  member  in  respect  of 
these  shares.  There  was  a  delay  of  5  years,  between  1882  and 
1887,  and  this  is  fatal :  NicolVs  Case  (a).  The  name  not  being 
on  the  register,  it  is  only  by  virtue  of  sections  35  and  98  of  the 
Companies  Act,  1862,  that  it  could  be  put  on.  In  Trevor  v. 
Whitworth  (b)  it  was  said  by  Lord  Macnaghten  that  this  power 
was  a  judicial  power  to  be  exercised  by  the  Court,  in  the  language 
of  section  35,  "if  satisfied  of  the  justice  of  the  case."  In 
number  93,  sub-sect.  3  of  this  company's  articles,  power  is  given 
to  the  directors  to  compromise.  It  may  be  inferred  that  the 
cancellation  of  the  allotment  and  return  of  the  deposit  was  a 
compromise  which  was  come  to  owing  to  the  irregularities  in  the 
office. 

(a)  29  Cb.  D.  421.  (()  12  App.  Cas.  409. 
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1889.  Romer,  Q.C.  and  Stvinfen  Eady  for  the  ofl&cial  liquidator : — 

In  rb  Whiteley  took  the  shares  because  he  meant  to  become  a  director. 

ComcBRc^'^  They  were  allotted,  and  then  he  withdrew  from  the  directorship. 

Baxk   ^    Bu^  ^iiig  gaye  the  board  of  directors  no  power  to  cancel  the  allot- 

Case).       ment.     There  was  no  compromise.     The  directors  knew  Whiteley's 

motive  in  applying  for  the  shares  had  been  merely  to  qualify,  and 

they  struck  his  name  ojQT  and  cancelled  the  allotment  when  he 

withdrew.     Prima  facie^   therefore,   the   contract  was  a  binding 

one.     There  is  no  evidence  of  a  compromise.     This  is  not  a  case  of  a 

conditional  application,  nor  of  an  application  induced  by  fraud. 

It  is  simply  the  case  of  an  application  accepted  and  subsequently 

cancelled  for  a  collateral  motive.     The  delay  is  not  fatal. 

Chitty,  J. : 

Mr.  Whiteley  applied  for  these  shares.  They  were  allotted  to 
him,  and  notice  given  of  the  allotment.  There  was  thus  a  complete 
binding  contract.  It  is  clear  the  company  was  inducing  him  to 
become  a  director.  There  was  a  conference  between  Whiteley 
and  tbe  chairman  before  allotment,  and  certain  explanations  made, 
and  then  comes  the  contract.  But  on  the  9th  of  May,  1882,  that 
is,  within  a  week,  Whiteley  had  a  private  interview  with  the 
directors  as  to  certain  "  irregularities  *'  in  the  manager's  office. 
This  is  a  very  elastic  term.  It  may  mean  very  little,  but  it  may 
also  mean  grievous  misappropriation  of  funds.  It  is  just  such  a 
term  as  directors  would  use  when  not  wishing  to  clearly  define 
what  had  occurred.  The  irregularities  are  not  disclosed,  but  it  is 
clear  from  the  minute  book  there  was  enough  to  insist  on  the 
resignation  of  the  manager.  The  board  resolved  that  Whiteley 
should  defer  taking  his  seat  as  a  director  till  the  irregularities  had 
been  investigated.  Then  a  resolution  was  passed  on  May  23rd, 
rescinding  that  of  May  2nd,  and  authorising  the  secretary  to 
return  the  deposit.  That  was  in  1882.  The  winding  up  began  in 
February,  1887.  Five  years  had  elapsed,  and  in  all  that  time 
there  had  been  no  thought  of  treating  Whiteley  as  a  member  in 
respect  of  those  shares.  In  September,  1882,  he  did  become  a 
director,  and  bought  100  shares  in  the  market  as  his  qualification. 
He  would  not  have  done  this,  had  either  he  or  the  directors 
thought  he  already  had  100  shares.    His  name  was  never  on  the 
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register.     By  section  28  of  the  Act,  he  must  both  agree  to  become       i889. 
a  member  and  he   mnst  be  entered  on  the  register.     So  the       i^Tm 
liquidator  is  practically  applying  for  specific  performance  of  the  '^mt  London 
contract.     It  is  clear  that  the  delay  is  enough  to  bar  him.     There       Bank 
is  delay,  coupled,  moreover,  with  that  resolution  cancelling  the       cl^^f 
allotment.     The  directors  had  a  power  to  compromise,  and  it  is 
fair  to  infer  that  they  were  rescinding  the  contract  'because  they . 
could  not  compel  him  to  abide  by  it  owing  to  the  irregularities. 
The  circumstances  tend  to   show  there  was  an  objection  which 
Whiteley  could  have  raised  to  being  compelled  to   accept  the 
shares.     As  Lord  Macnaghten  pointed  out  in  Trevor  v.  Whit- 
worth  (bb),  the  name  should  not  be  put  on  unless  the  Court  is 
satisfied  of  the  justice  of  the  case.     The  liquidator  is  in  no  better 
position  than  the  company  would  have  been,  and  I  do  not  consider 
it  would  be  just  to  place  the  name  on  the  register. 

Solicitors  :  Birt  do  Follett, 

Chappie,  Welch  d  Chappie. 

(66)  12  App.  Cas.  409. 
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F^>ruary  6Ut, 


HiOT  comiT   In  re  the   ZOEDONE  COMPANY.    Ex  parte  HIGGINS. 

OP  JUSTICE, 
CHANCERY 
DIVISION.     Rectification  of  Register— Companies  Act,  1862,  Sec,  31^— Issue  at  a  Discount  on 

Bbporb  Terms  different  from  Registered  Contract. 

^f &  Jtjsticb 
Chitty.  -^  ^^^  company  was  formed  to  purchase  the  business  of  an  old  company 

1889.  on  terms  that  for  every  five  fully-paid  shares  of  5  shillinji^s  each  of  the 

old  company,  one  share  of  30  shillings,  credited  with  25  shillings  as  paid 

up  thereon,  should  be  given  in  exchange  by  the  new  company.  A  contract 

to  this  effect  was  duly  registered,  but  as  several  of  the  shareholders  of  the 

old  company  refused  to  exchange  their  shares,  the  new  company  proceeded 

to   issue  the    shares  referred    to  in   the  registered  contract   as  being 

nominally  25  shillings  paid  up,  but  accepted  payment  for  the  same  on 

terms  very  different  from  those  included  in  the  registered  contract,  and  in 

fact  at  a  large  discount. 

Held :  that  the  original  registered  contract  could  apply  only  to  make  such 

shares  as  were  issued  in  exchange  under  its  provision,  shares  on  which 

25  shillings  could  be  credited  as  paid  up,  and  that  the  registered  contract 

could  not  avail  to  enable  the  shares  to  be  credited  as  26  shillings  paid  up 


when  issued  on  terms  different  from  those  contained  in  the  registered 
contract. 


T 


HIS  was  a  motion  to  rectify  the  register  of  members  of  The 
Zoedone  Company.  The  company  was  incorporated  on  December 
24, 1886,  to  take  over  the  business  of  a  company  of  the  same  name. 
The  capital  of  the  old  company  was  divided  into  100,000  shares  of 
5^.  each,  all  of  which  had  been  taken  up  and  paid  for  in  full.  The 
new  company's  capital  was  60,000{.,  divided  into  shares  of  90$. 
each.  The  new  company  was  to  take  over  the  assets  of  the  old 
company  on  these  terms :  For  every  five  shares  in  the  old  com- 
pany, one  of  the  30«.  shares  was  to  be  allotted,  with  258.  credited 
as  paid  thereon.  A  contract  was  duly  registered.  Some  old  share- 
holders declined  to  exercise  their  option  of  taking  shares  in  the  new 
company,  and  thereupon  the  new  company  proposed  to  the  old  share- 
holders to  let  them  take  these  shares  credited  as  25«.  paid  up,  on  their 
paying  10^.  for  each,  and  also  a  further  1$,,  such  further  sum  to  be 
taken  as  in  reduction  of  the  5^.  then  remaining  unpaid  on  the  80«. 
share.  The  old  shareholders  would  thus  get  a  SOs.  share  with  26^. 
credited  as  paid  up  thereon  on  payment  of  only  11^.,  in  other  words, 
at  a  discount  of  15s.    No  contract  for  the  issue  of  the  shares  on 
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these  terms  was  registered.     Higgins  applied  for  500  shares  on       isbo. 
these  terms,  but  for  some  reason  he  had  been  entered  on  the    j^^  ^^hb 
register  in  respect  of  only  490.     Owing  to  the  issue  of  shares  at  a  Zoedonb  Co., 
discount  having  been  held  to  be  illegal,  he  now  applied  to  have  the     Hiooins. 
register  rectified  by  removing  his  name. 

Romer,  Q.C.,  and  W.  Baker,  for  the  applicant,  cited  In  re  The 
Abnada  and  Tirito  Co,  (c) ;  and  they  referred  to  In  re  Railways 
Time  Tables  Publishing  Co.  (d). 

Ford  for  the  company : — 

The  old  company's  shareholders  declined  to  exercise  their  option 
of  taking  these  shares.  But  these  were  shares  to  be  issued  as  con- 
sideration for  the  purchase  of  the  old  company's  assets,  and  a  con- 
tract was  registered.  The  old  shareholders  did  refuse  to  take  these 
new  shares,  and  therefore  the  company  treated  them  as  forfeited, 
and  proceeded  to  issue  them  at  a  discount.  These  shares  did  not 
belong  to  the  new  company,  unless  the  old  company  refused  to  take 
them.  The  registered  contract  provided  that  25s,  should  be  credited 
as  paid  up  on  each  90s.  share,  such  payment  to  be  made  by  an  exchange 
of  five  of  the  old  company's  fully-paid  shares.  Under  the  registered 
contract,  this  was  perfectly  good.  Then,  when  the  old  shareholders 
refused  to  take  these  shares,  the  new  company  treated  them  as  for- 
feited, and  issued  them  as  25s.  paid  up,  but  such  payment  to  be 
made  by  an  actual  payment  of  10s.  The  registered  contract  would 
apply  to  cover  this  subsequent  transaction. 

At  all  events  there  has  been  such  delay  in  applying  for  relief 
t^at  a  new  contract  by  assent  may  be  inferred.  Higgins  was 
registered  in  1887,  and  it  is  not  till  May,  1888,  that  he  first  took 
any  steps  to  have  his  name  removed. 

Chitty,  J. : 

This  is  an  application  to  rectify  the  register  by  erasing  the 
name  of  the  applicant  in  respect  of  490  shares.  The  ground  is 
that  the  contract  was  void,  that  the  applicant  only  recently  dis- 

(c)  Ante,  Pt.  I.,  p.  28 ;  and  38  Ch.  {d)  W.  N.  Dec.  15,  1888,  p.  239. 

D.  415. 
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1889.       covered  what  the  law  is  as  to  an  issue  at  a  disoonnti  that  both 

Ik  biTub    P^^^b  ^^'®  acting  in  ignorance  of  the  law^  and  that  the  company 

Z^DONB  Co.,  was  acting  ultra  vires.     That  the  contract  was  ultra  vires,  does  not 

Ex  PABTB  1       .  .  n       .-I     a 

HiooiNs.  admit  of  question.  That  was  decided  in  the  Almada  Case,  decided 
in  May,  1888  (e).  If  that  were  all,  the  case  would  be  clear.  But 
Mr.  Ford  says  the  agreement  allowed  the  company  to  treat  the 
shares,  to  whomsoever  issued,  as  issued  with  258.  paid  up.  (His 
lordship  stated  the  facts  as  to  the  terms  of  the  transfer  of  assets 
from  the  old  to  the  new  company.)  Now  as  to  those  shareholders 
who  took  shares  under  the  option  there  is  no  ground  for  raising 
any  question.  But  the  agreement  which  was  registered,  worked 
itself  out  only  where  the  old  shareholders  came  in  under  the 
option.  The  shares  allotted  io  the  present  applicant  were  free 
shares  in  the  new  company  which  this  company  could  issue  to  the 
public.  Any  of  the  old  shareholders  who  refused  to  exercise  their 
option  could  obtain  a  valuation  of  their  interest  in  the  old  company, 
and  pajmient  for  it  must  ultimately  have  come  out  of  the  new 
company's  assets.  This  applicant  has  paid  for  his  shares  neither 
in  malt,  meal,  nor  money,  and  it  cannot  be  said  they  were  issued 
under  the  agreement.  They  were  not  issued  under  the  registered 
contract,  and  the  contract  to  issue  at  a  discount  was  void.  The 
applicant  is  entitled  to  relief  unless  he  is  barred  by  his  delay  in 
claiming  it.  It  is  not  necessary  to  define  the  amount  of  delay 
which  would  have  this  effect,  but  I  do  not  think  there  has  been 
such  delay  here.  The  name  must  be  removed  from  the  register 
and  the  company  must  repay  to  the  applicant  the  sums  he  paid  on 
the  shares  with  interest  at  4  per  cent. 
No  order  as  to  costs. 

Solicitors  :  Fallows  dc  Rider, 
Harris  dk  Chetham. 

{$)  ArUe,  Pt  I.,  p.  28 ;  and  38  Ch.  D.  415. 


man  oouet  of  juskoe.  lei 


In  be  JONES,  LLOYD  AND  COMPANY.  high  court 

JONES'  CASE.  "c^HiST 

DIVISION. 
CcmpmtieB  Act,  1867,  Sec,  25 — Payment  in  Cash,  Befobb 

Mb.  Justiob 
A  firm^  about  to  convert  itself  into  a  limited  liability  company,  agreed       North. 

with  certain  of  its  creditors  that  they  should  receive  credit  for  the  ^^^^* 
amounts  due  to  them  and  should  be  considered  as  having  paid  up  so  much  ^f^e^yT^an/  9^ 
of  the  amounts  to  be  subscribed  for  by  them  as  shareholders  of  the  and  llth. 
intended  company.  The  company  was  formed  and  took  over  the  firm's 
business  and  assets.  The  creditors  took  shares  which  were  treated  as  paid 
up,  though  no  contract  was  registered.  No  price  was  settled  as  the 
amount  due  by  the  company  to  the  firm  for  the  purchase,  till  over  three 
years  after  the  company  had  taken  over  the  business.  Then  an  agreement 
was  entered  into  fixing  a  price,  to  be  considered  as  having  been  payable  at 
the  date  when  the  business  was  taken  over,  and  also  purporting  to  give 
effect  to  the  agreement  which  the  firm  and  its  creditors  had  entered  into 
as  to  payment  of  the  latter's  debts  before  the  company  had  been  formed. 
This  agreement  was  registered.  About  a  year  afterwards  the  company 
went  into  liquidation,  and  the  liquidator  sought  to  make  the  firm's  credi- 
tors pay  up  for  the  shares  standing  in  their  names  in  the  company's  books 
on  the  ground  that  they  had  not  been  paid  for  as  required  by  Companies 
Act,  1867,  sec.  25. 

Held :  that  there  had  been  payment  in  cash  within  the  meaning  of  that 
section. 


T, 


HIS  was  a  summons  taken  out  by  the  liquidator  of  Jones, 
Lloyd  (fe  Co.,  Limited,  for  payment  by  W.  Jones,  W.  F.  Jones, 
and  A.  D.  Jones  of  calls  made  in  the  liquidation  on  shares  held  by 
them. 

The  company  was  formed  on  October  12,  1881,  for  the  purpose 
of  purchasing  and  carrying  on  the  business  of  the  firm  of  Jones, 
Lloyd  &  Co.,  of  which  T.  F.  Hampton,  A.  J.  Brereton,  and  W. 
Jones  were  sole  partners,  but  the  last  two  of  whom  were  only 
salaried  partners.  At  that  time  W.  Jones,  W.  F.  Jones,  and  A.  D. 
Jones  were  creditors  of  the  firm  for  moneys  advanced  to  it,  and  it 
was  agreed  between  the  parties  that  their  interests  as  creditors 
against  the  property  of  the  firm  which  was  to  be  transferred  to  the 
intended  company  should  be  estimated,  and  that  they  should 
receiye  and  have  credit  for  the  amounts  due  to  them  respectively, 

0.0. — ^VOL.   I.  M 
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1889.  ftud  should  be  coneddered  as  having  paid  np  so  much  of  the  amounts 
Inu  ^^  ^^  subscribed  for  by  them  as  shareholders  of  the  intended  com- 
J0KB8,  Lloyd  panj.  They  subscribed  for  shares  in  the  company,  and  though  no 
(J0NB8*  agreement  for  the  issue  of  these  shares  had  oyer  been  registered, 
^*  or  any  entry  made  in  the  books  of  the  company,  still  the  register  of 
shareholders  deposited  annually  at  Somerset  House  showed  the 
shares  of  W.  Jones,  W.  F.  Jones,  and  A.  D.  Jones  as  fully  paid 
up,  and  the  original  share  certificates  stated  that  101.  (being  the 
full  amount)  had  been  paid  on  each  share  held  by  them.  The 
company  took  oyer  the  firm's  business  as  from  October  12,  1881, 
and  got  in  and  had  the  benefit  of  the  book  debts,  but  until 
January  14,  1885,  no  sum  was  fixed  as  the  price  of  the  firm's  pro- 
perty purchased  by  the  company.  On  that  date  a  deed,  to  which 
T.  F.  Hampton  as  vendor,  W.  Jones,  W.  F.  Jones,  A.  D.  Jones,  and 
the  company  were  parties,  was  executed,  which  after  reciting  inter  alia 
the  advances  to  the  firm  and  the  agreement  as  to  the  interests  of  the 
creditors,  contained  this  recital :  **  Whereas  the  said  T.  F.  Hamp- 
ton and  the  said  company  and  also  the  several  other  persons  parties 
hereto  are  desirous  and  have  agreed  that  the  said  transactions  which 
have  been  so  imperfectly  agreed  on  and  acted  on  as  aforesaid  shall 
be  duly  and  formally  completed  upon  the  footing  herein  recited 
and  that  a  settlement  of  all  questions  in  respect  of  the  said  transac- 
tions as  between  them  shall  be  come  to  upon  the  terms  hereinafter 
expressed  and  provided."  Hampton  then  agreed  to  sell  to  the 
company  as  from  October,  1881,  at  a  price  of  7,8501.,  which  was  to  be 
deemed  to  have  been  payable  on  October  12,  1881 ;  the  money  to 
be  paid  forthwith,  but  subject  to  this  that  the  sums  due  by  the 
firm  to  W.  Jones,  W.  F.  Jones,  and  A.  D.  Jones,  ''  shall  be  paid 
out  of  the  said  price  of  7,8501.  on  account  of  the  said  T.  F.  Hamp- 
ton." Then  by  clause  5,  ''the  said  several  persons  shall  be  entitled 
to  have  credit  for  the  sums  so  payable  to  them  as  aforesaid  as 
against  and  in  anticipation  of  any  sums  as  may  be  or  become  due 
from  them  respectively  in  respect  of  any  calls  or  payments  which 
they  may  be  liable  to  pay  or  to  have  called  up  on  account  of  the 
shares  held  by  them  respectively  in  the  said  company,  and  the 
company  shall  be  entitled  by  way  of  payment  aad  satisfaction  of 
such  several  sums  to  apply  them  in  such  manner  as  aforesaid  in  or 
towards  the  satisfaction  and  discharge  of  such  liability  as  aforesaid. 


Case). 
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Provided  always  that  the  said  persons  may  respectively  require       i889. 
to  have  the  amounts  so  payable  to  them  applied  or  credited  so  as       i^Tilb 
to  pay  up  in  fall  all  or  any  of  the  shares  held  by  them  so  far  as  the  Jones,  Lloyd 
amount  shall  extend  and  admit,  and  that  unless  they  shall  so      (Jones' 
require  the  same  shall  be  applied  and  credited  rateably  towards 
payment  of  all  such  shares."     This  deed  was  registered  on  March 
27,  1885-    The  shares  being  of  101.  each,  on  May  8,  1884,  a  call 
of  51.  was  made,  and  this  was  unpaid  at  the  date  of  the  deed.    By 
resolution  on  March  22,  1886,  it  was  resolved  to  wind  up  the 
company  voluntarily,  and  on  March  20,  1888,  the  liquidator  made 
a  call  of  102.  per  share,  and  this  summons  was  issued  to  enforce 
the  call  as  against  W.  Jones,  W.  F.  Jones,  and  A.  D.  Jones. 

G.  W.  Lawrence,  for  the  liquidator,  submitted  that  the  liability 
to  pay  a  future  call  could  not  be  the  subject  of  a  set-off,  that 
previous  to  the  issue  of  the  shares  no  contract  had  been  registered, 
neither  had  there  been  any  payment  in  cash,  so  that  the  provisions 
of  the  Companies  Act,  1867,  section  25,  had  not  been  satisfied. 
Moreover,  there  had  been  ^o  entry  made  in  the  books  of  the  com- 
pany.   He  relied  on  White's  Case  {ee)  and  Kent's  Case  (/). 

Swinfen  Eady,  contra : — 

The  wording  of  the  deed  shows  that  the  whole  amount  of  the 
purchase-money  was  really  payable  at  the  date  when  the  company 
took  over  the  property.  When  the  shares  were  issued,  there  was  a 
cross  debt  presently  payable.  The  agreement  was  in  fact  come  to 
before  the  formation  of  the  company.  The  mere  fact  that  the 
company  omitted  to  make  certain  entries  in  their  books  which  by 
the  terms  of  purchase  they  were  bound  to  make,  cannot  prejudice 
these  parties.  In  White's  Case  (ee)  there  never  was  any  money  due 
from  either  side  to  the  other  which  could  have  been  the  subject  of 
a  set-off.  Neither  is  Kent's  Case  in  point,  as  there  the  agreement 
was  only  for  a  fature  set-off. 

[He  cited  Adamson's  Case  (g),  Spargo's  Case  (A),  Ferrao's 
Case  (i),  and  Barrow  in  Fumess  Co.  (j).] 

{ee)  12  Ch.  D.  611.  {h)  L.  R.  8  Ch.  407. 

if)  Ante,  Pt  II.  p.  69  ;   and  39  (i)  L.  R.  9  Ch.  355. 

Ch.  D.  269.  ( j)  14  Ch.  D.  400. 

Gf)  L.  B.  18  Eq.  670. 

M  2 
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1889.  G*  W.  Lawrence  replied. 

JoNiB,  Llotd  Nobth,  J. : 

(Jones'  ^  ^™  ^^  opinion  that  this  is  a  clear  case  of  payment  in  cash, 

Casb).  having  regard  to  the  construction  which  the  Courts  have  put  on 
section  25  of  the  Act  of  1867.  The  Cficts  are  short.  There  was  a 
private  concern  with  several  partners.  Those  against  whom  the 
liquidator  is  now  proceeding  were  creditors  of  the  concern  for 
money  advanced  either  to  Hampton,  the  principal  partner,  or  to 
the  concern.  The  company  was  formed  on  October  12,  1881,  and 
at  once  took  over  the  assets  and  business  of  the  concern.  The 
number  of  shareholders  was  small,  and  the  amount  payable  by  the 
company  to  the  concern  as  purchase-money  was  not  ascertained  till 
1885.  Then  was  executed  the  agreement  between  the  company, 
the  vendor,  and  the  others  interested  in  the  concern.  It  recites  the 
sums  advanced  to  the  concern,  that  there  was  no  formal  contract, 
no  sum  agreed  for  purchase.  It  recognised  two  debts  due  from  the 
vendor  to  the  respondents  to  this  sunmions,  and  then  recites  that 
though  no  sum  had  been  agreed  as  the  price  of  the  assets,  still 
credit  had  been  given  in  respect  of  the  respondent's  claims  against 
Hampton  or  the  concern.  [His  Lordship  then  read  the  recital 
above  set  forth.]  Hampton,  as  vendor,  agrees  to  sell  to  the  com- 
pany as  from  12th  October,  1881,  at  a  price  of  7,850!.,  which  is  to 
be  deemed  to  have  been  payable  on  that  date.  This  money  was  to 
be  paid  forthwith,  subject  to  these  provisions.  [His  Lordship  read 
the  provisions  above  set  forth.]  Then  there  was  a  clause  that  the 
agreement  should  receive  the  assent  of  the  shareholders.  The 
agreement  seems  to  me  to  be  one  for  something  to  be  done  at  once. 
The  only  thing  in  future  was  the  assent  or  approval  of  the  share- 
holders. This  approval  was  given,  and  then  the  agreement  was  a 
present  one,  binding  on  the  parties.  Its  eiSect  was  this.  Hampton 
having  a  claim  against  the  company  for  purchase-money,  asked  it 
to  pay,  and  7,860{.  was  agreed  upon  as  the  amount.  He  agreed  to 
take  a  certain  portion  of  this  sum  by  the  company  crediting  it  to 
the  respondents,  to  whom  he  owed  it.  This  portion  was  to  be 
written  off  between  Hampton  and  the  company  on  the  one  side, 
and  on  the  other  between  the  company  and  the  respondents.  I 
have  followed  mutatis  mutandis  the  words  of  Lord  Justice  James 
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in  Ferrao^B  Case  (Jj).    This  case  and  MaynarcTa  Case  (k)  wonld       i889. 
haye  been  exactly  the  same  if  these  shares  had  been  taken  by       ^^ 
Hampton  and  not  by  the  respondents.     Those  two  cases  cover  this  Jones,  Llotd 
one,  nnless  a  distinction  can  be  drawn.     In  Spargo's  Case  (Q  and      (Jokbs' 
Young's  Case  (m)  there  is  the  same  point.    But  it  is  said  that  here         ^^^' 
there  was  no  present  liability  to  pay  cash  on  both  sides.     Is  that 
so  ?    In  Maynard's  and  Spargo's  Cases  there  was  such  a  liability 
to  pay  cash.    But  in  Ferrao^s  Case  (Jj)  no  calls  had  been  made,  but 
there  was  such  a  debt  as  was  held  sufficient.     Again  in  Barrow-in- 
Furness  Case  (m)  no  sums  were  payable  for  calls,  and  no  calls  had 
actually  been  made.     So  in  AdamsMs  Case  (n).    In  In  re  Regent 
United  Service  Stores,  Ex  parte  Bentley  (o),  Mr.  Justice  Fry  said 
if  that  case  had  been  before  him  uncoTered  by  decision,  he  would 
have  said  it  was  not  a  payment  in  cash,  but  that  he  was  concluded 
by  the  authorities.    In  White's  Case-^p)  it  is  clear  that  the  mere 
feust  of  a  transaction  being  an  agreement  to  set  off  against  future 
calls  would  not  be  bad  if  otherwise  good.    Lord  Justice  Brett  said 
there  was  money  due  by  Act  of  Parliament,  because  of  the  share- 
holder haying  taken  shares,  though  no  calls  had  been  made.     Let 
me  put  this  case.    Suppose  at  the  time  of  the  set-off  calls  had  been 
made,  but  the  company  had  accepted  a  bill  of  exchange  payable  at 
a  future  date.     Could  it  be  said  that  because  the  bill  was  running 
there  could  not  be  a  set-off  ?    There  is  no  doubt  there  could  be. 
Here  also  there  can  be.     There  was  a  present  liability  on  the  com- 
pany's part.      I  do  not  think  I  need  refer  to  Kent's  Case  (q), 
because  nothing  was  due  from  Eichholz  when  the  agreement  was 
made,  and  the  Court  concluded  it  was  a  mere  agreement  to  do 
something  in  the  future.     But,  it  is  remarked,  there  is  no  entry 
in  the  company's  books.    But  if  a  definite  agreement  between  the 
company  and  the  other  parties  is  proved,  the  latter  cannot  be 
prejudiced  by  the  company  omitting  to  make  the  necessary  entry 
any  more  than  by  an  omission  by  the  company  to  make  an  entry  of 
a  cash  payment.    I  am  satisfied  that  this  was  an  honest  transaction, 

ijj)  L.  R  9  Ch.  355.  (o)  12  Ch.  D.  850. 

Qc)  L.  R  9  Ch.  ttO.  (p)  12  Ch.  D.  611. 

(0  L.  R.  8  Ch.407.  {q)  Ante,  Part  II.  p.  69 ;  and  39 

(m)  14  Ch.  D.  400.  Ch.  D.  269. 

(n)  L.  R.  18  Eq.  670. 
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1889.       and  that  the  shares  have  been  paid  for  as  reqnhred  by  section  26  of 
l^       the  Act  of  1867. 

JOITBS,   LlOTD 

&  Co. 

(Jones' 
Cabi). 

Abbotty  Jenkins  do  Abbott. 


Solicitors :  R.  S.  Taylor,  Son  dt  Humbert. 


fflGH  COURT 

OF  JUSTICE, 

CHANCERY 

DIVISION. 

Bbforb 

Mr.  Justicb 

Bjiy. 

1889. 

February 
23rrf. 


In  re  the  CBITERION  GOLD-MINING  COMPANY. 

Winding-up — Practice — WUhdravxd  of  Petition — Co$t9  of  Parties  Appearing, 

Wh  ere  a  petitioner  withdrew  his  winding-up  petition,  and  certain  con- 
tribntories  who  had  appeared  to  oppose,  asked  each  for  separate  sets  of 
costs. 

Held :  that  there  is  no  hard  and  fast  rule  that  eveiy  creditor  and  eveiy 
contributory  appearing  should  have  each  a  separate  set  of  costs ;  but  that 
the  judge  will  regard  the  circumstances  of  each  particular  case  before  him, 
and  make  such  order  as  to  costs  as  shall  be  just  in  each  case. 


T 


HIS  was  a  petition  presented  by  the  liquidators  of  the  Wit- 
watersrand  Gold  Fields  Syndicate  (Limited)  for  the  winding-up  of 
the  Criterion  Gold  Mining  Co.  (Limited),  against  whom  they  had 
obtained  judgment  for  the  amount  of  a  debt.  Since  the  presenta- 
tion of  the  petition,  the  parties  had  e£Eected  a  compromise,  under 
which  the  petitioners  had  accepted  a  security  for  their  debt.  The 
petition  now  came  on  for  hearing,  when 


Beddallf  who  appeared  for  the  petitioners,  asked  leave  to  dismiss 
the  petition,  and  relied  on  In  re  Home  Aamirance  Association  (r), 
In  re  Marlborough  Club  Co.  («),  Nacupai  Gold  Co.  (Q,  Peckham 


(r)  L.  R.  12  Eq.  59. 
(0  L.  R.  1  Eq.  216. 


(0  28  Ch.  D.  65. 
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Tramways    Co.    (w),    Humber  Ironworks    Co.  (v).    Times    Life       i889. 
Assn/rance  Co.  (x),  and  General  Order,  1862.  j^^  ^[STthb 

Criterion 
Gold  Miniko 

[Mb.  Justice  ICay  referred  to  the  United  Stock  Exchange  Co.  (y)  ].         Co. 

Mackaskie  a/nd  K.  H.  Leach  for  two  contributories  who  had 
appeared  to  the  petition  with  the  intention  of  opposing  it,  submitted 
they  were  entitled,  not  to  one  set  of  costs  between  them,  but  each 
to  a  separate  set  of  costs,  and  they  cited  In  re  Paper  Bottle  Co.  (z), 
North  Bray  Sugar  Co.  (a),  and  Harris  v.  V enables  (b). 

Eat,  J. : 

I  object  extremely  to  having  a  hard  and  fast  rule  laid  down  in 
every  case  as  to  costs,  because  I  think  that  costs  are  a  matter  in 
which  the  Court  ought  to  exercise  its  discretion  in  each  individual 
case.  That  is  clearly  the  meaning  of  the  general  order  as  to  costs. 
In  this  case,  the  creditor  is  another  company  in  course  of  liquida- 
tion, which,  by  leave  of  the  Court,  presented  a  petition  to  wind  up 
this  company.  The  petition  was  formally  presented  and  advertised, 
and  two  contributories  instructed  their  solicitors  and  counsel  to 
oppose  the  petition.  The  petitioner  and  the  company  attacked 
entered  into  a  negotiation,  the  result  of  which  was  that  the  petitioner 
consented  not  to  press  his  petition,  upon  certain  terms  for  securing, 
as  I  understand,  his  debt.  The  debt  was  secured  by  arrangement 
with  the  company  attacked.  Thereupon  the  petitioner  consented  not 
to  press  the  petition  to  a  trial.  Now  he  tells  the  Court  frankly 
what  has  been  done,  and  asks  that  the  petition  may  be  dismissed 
upon  the  terms  of  the  arrangement  with  the  company.  Thereupon 
the  two  contributories  claim  that  the  petitioner  should  pay  their 
costs,  and  argue  that  there  is  a  hard  and  fast  rule  that  in  any  such 
case  every  creditor  and  every  contributory  who  appears,  whether  he 
appears  to  oppose  the  petition  or  to  support  it,  is  to  have  his  costs ; 
and  not  only  that,  but  that  the  rule  differs  from  that  which  the 
Court  has  adopted  in  a  case  where  one  set  of  costs  is  given  to  con- 

(u)  57  L.  J.  (Ch.)  462 ;  58  L.  T.  («)  40  Ch.  D.  52. 

Eep.  N.  S.  876.  (a)  W.  N.  1887,  p.  3 ;    66  L.  T. 

(i;)  L.  R.  2  £q.  15.  Kep.  N.  S.  229. 

(a;)  L.  R.  9  Eq.  382.  (6)  L.  R.  7  Ex.  235. 

(y)  28  Ch.  D.  183. 
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1889.  tributorieB  and  one  set  to  creditors  snpporting  a  petition  ont  of  the 
In  bbThb  ^^^p  Ai^d  no  costs  to  those  who  oppose  it.  Here  it  is  claimed 
CRimioN  iihuij  everybody,  whether  he  supports  or  opposes,  is  to  have  his  costs, 
Co.  and  not  that  there  should  be  one  set  of  costs  to  those  who  support 
and  one  set  to  those  who  oppose,  but  a  separate  set  of  costs  to  each. 
Now,  this  Court  does  not  set  its  £ace  against  compromises ;  on 
the  contrary,  it  does  everything  in  its  power  to  encourage  eom- 
pramises,  and  to  discourage  litigation ;  but  to  make  a  rule  that 
every  creditor  and  contributory  appearing  in  a  petition  which  is 
withdrawn  by  arrangement,  whether  he  has  supported  or  opposed, 
is  to  have  separate  costs,  might  lead  to  monstrous  injustice.  I 
decline  to  accept  any  such  rule,  or  to  be  bound  by  any  hard  and 
Cast  rule.  Surely  it  is  consistent  with  the  law  and  practice  of  this 
Court  that  when  a  man  has  presented  a  petition  for  winding  up,  if 
he  gets  his  debt  satisfied,  he  should  be  able  to  withdraw  his  petition. 
Such  a  rule  as  I  am  now  asked  to  adopt,  would  discourage  that 
kind  of  thing  extremely,  and  would  make  it  absolutely  necessary 
that  a  petitioner  should  go  on  with  his  petition  and  fight  it  out, 
notwithstanding  his  inclination  to  accept  a  compromise  and  the 
company's  inclination  to  make  a  compromise,  in  order  that  he 
might  have  a  smaller  amount  of  costs  to  pay.  I  am  not  satisfied 
that  there  should  be  any  such  hard  and  fast  rule,  or  that  such  a 
rule  could  possibly  be  just  in  every  case.  The  true  rule  is  that 
which  has  been  laid  down  by  Mr,  Justice  Chitty  in  In  re  Peckham 
Tramways  Co.  (c),  where  there  is  just  such  a  satisfactory  state- 
ment of  the  practice  as  I  should  have  expected  from  that  learned 
judge.  Nothing  appears  to  have  been  further  from  his  intention 
than  to  lay  down  the  hard  and  fast  rule  that  every  creditor  and 
every  contributory  appearing,  should  have  each  a  separate  set  of 
costs.  I  decline  to  admit  any  such  hard  and  fast  rule.  The  judge 
will  regard  the  circumstances  of  each  particular  case  before  him, 
and  make  such  order  as  to  costs  as  shall  be  just  in  each  case. 
Here  the  petitioner  has  withdrawn  his  petition  and  made  a  satis- 
fjBbctory  arrangement.  He  has  got  his  debt  secured,  which  is 
equivalent  to  having  it  paid.  He,  therefore,  says  "  I  withdraw  my 
petition,  my  debt  is  satisfied."     The  two  contributories  who  came 

(c)  67  L.  J.  (Ch.)  N.  S.  463. 
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to  oppose  the  petition  now  insist  upon  haying  their  costs  as  if  the        i889. 

petition  had  heen  dismissed.      The  utmost  I  can  give  them  is  one  -^  ^^Tthb 

set  of  costs  between  the  two  ;  I  give  them  no  more,  and  until  I  am  Ceitbeion 
corrected  by  a  superior  authority,  I  shall,  in  each  matter  coming        Co. 
before  me,  consider  the  circumstances,  and  deal  with  the  costs  as  it 
seems  just  in  that  particular  case. 

Solicitors :  A.  Myers. 
BeaU. 
Slaughter  d  May, 


In  be  the  NYLSTROOM  COMPANY.  maHOOTOT 

OP  JUSTICE, 

WinAmg  up — Companies  Act,  1862,  Sec,  79 — Not  commencmg  Busmees  wUhin  a    myisiON. 
Year  from  Incorporation — Bubble  Company,  Befokb 

M^,  JiTBTICB 

A  company  formed  principally  to  purchase  and  work  a  gold-mining       Ohittt. 
property  and  some  adjacent  farms,  had,  owing  to  a  fraud  peipetrated  by         1889. 
the  vendors,  not  been  able  within  a  year  from  its  incorporation  to  find  the      p^^^T^ 
property  although  it  had  paid  away  a  large  portion  of  its  capital  in  pur-         ^SST^^ 
chase-money.    A  fully-paid  shareholder,  contrary  to  the  wishes  of  the 
vast  majority  of  the  shareholders,  presented  a  petition  to  have  the  com- 
pany wound  up  on  the  grounds,  Ist,  that  it  was  a  bubble  company,  2nd, 
that  the  company  had  not  commenced  business  within  a  year  from  its 
incorporation,  and  3rd,  that  the  substratum  of  the  company  had  gone. 

Held,'  that  though  the  company  had  heen  defrauded  and  it  was  question- 
able whether  there  existed  any  gold-mining  property,  still,  on  the  fact8,''the 
case  was  not  one  for  a  winding-up  order. 

4 

J.  HIS  was  a  petition  by  a  shareholder  for  the  winding-up  of  The 
Nylstroom  Company.  It  alleged  that  the  company  was  incor- 
porated in  November,  1886,  with  a  capital  of  20,000!.  in  400  shares 
of  602.  each.     That  by  December  15,  1887,  200  shares  had  been 


IR^ 
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1889.  taken  np,  and  upon  160  of  these  50Z.  had  been  paid,  making 
Iv  mTthb  ^together  8,0002.  The  other  40  shares  were  issued  as  fully  paid 
Ntoteoom  to  L.  Loewenthal,  pursuant  to  an  agreement  of  the  18th  of 
December,  1886.  The  main  object  for  which  the  company  was 
established  was  to  acquire  and  work  a  gold  mine  and  certain  feuins 
known  as  Boode  Bosch  Plaate  Bingte  Yley  and  Junior  Loop,  all 
in  the  district  of  Waterberg  in  the  Transvaal.  The  company 
agreed  to,  and  did  pay  6,2602.  as  purchase  money,  but,  the  petition 
alleged,  nevertheless,  the  company  was  never  able  to  obtain 
possession  of  the  property — in  fact,  "  as  far  as  has  been  ascer- 
tained by  the  company,  no  such  property  as  that  purported  to  be 
sold  and  conveyed  to  the  company  exists,  and  the  company  has  in 
fact  been  defrauded  by  the  vendors."  The  directors  had  sent  out  a 
Mr.  Oifford  in  March,  1888,  to  take  possession  of  the  property, 
but  he  had  been  unable  to  find  it,  and  had  communicated  to  the 
board  that  the  whole  of  the  transaction  was  a  fraud  and  that  all 
eiSbrts  to  find  the  property  had  failed.  The  petition  then  con- 
*  tinned :  '^  The  company  has  not  commenced  its  business  within 
one  year  from  the  incorporation  thereof,  and  there  is  no  probability 
that  it  will  ever  be  in  a  position  to  carry  on  its  business.  The 
property  to  acquire  which  it  was  incorporated,  is  not  in  existence, 
and  the  main  object  for  which  the.  company  was  formed  has  ceased 
to  exist  or  become  impracticable."  The  further  facts  appear  from 
the  judgment. 

Romer,  Q.C.  and  E.  Ford  for  the  petitioner,  relied  on  In  re 
Haven  Oold  Mining  Co.  (d),  and  In  re  Qerman  Date  Coffee  Co.  (e). 

Sir  A.  Watson,  Q.C.  and  RttsseU  Roberts  for  the  company 
opposed;  and  Emden  appeared  for  three  shareholders  who  had 
originally  opposed  the  petition  but  who  now  supported  it. 

Me.  Justice  Chitty  : 

A  single  shareholder  presents  a  petition  to  wind  up  the  company. 
The  grounds  upon  which  he  bases  his  application  are  these. 
First,  he  says  that  it  was  a  bubble  company — a  sham  company; 


(d)  20  Ch.  D.  161.  (e)  20  Ch.  D.  169. 
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secondly,  he  Bays  that  nothing  has  been  done ;  and  thirdly,  he  says       i889. 
in  Taried  language,  that  the  substratum  has  gone.  j,^  bjTthb 

Now  is  this  a  bubble  company  ?  I  am  clearly  of  opinion  that  it  Ntmteooii 
is  not.  The  gentlemen  subscribed  their  money  honestly — ^I  do  not 
go  into  the  details  of  the  case — ^they  got  together  a  sum  of  about 
8,000Z.,  and  though  this  company  has  unquestionably  been  de- 
frauded, it  is  not  a  bubble  company,  and  there  ought  to  be  no  con- 
fusion of  thought  with  regard  to  those  two  propositions.  The 
Court  does  not  wind  up  a  company  because  it  has  been  defrauded ; 
the  company  if  it  chooses  may  waive  the  fraud  and  make  the  best 
of  a  bad  bargain  and  go  on,  and  that  really  is  the  proposition 
which  I  have  to  consider  with  reference  to  this  case.  Now  where 
is  the  fraud  ?  First  there  were  produced  to  the  company  some 
government  grants  in  the  Transvaal,  showing  on  the  face  of  them 
three  farms  in  the  district  called  the  Waterberg  district ;  the  title 
apparently  was  a  government  title  deduced  from  the  government  of 
the  Transvaal  itself.  No  doubt  the  acquisition  of  those  three 
farms  was  the  principal  object  of  this  company.  It  was  repre- 
sented that  those  three  farms  were  in  an  auriferous  district,  and  it 
was  no  doubt  anticipated  that  gold  would  be  found,  because  a 
reverend  gentleman  produced  gold — as  I  gather  from  the  &cts — 
which  had  been  found  there.  In  point  of  fact,  unquestionably  that 
was  fraud ;  the  gold  that  was  produced  was,  I  daresay,  gold,  but 
not  gold  from  one  of  those  three  farms ;  and  it  may  be  questioned 
whether  any  gold  will  ever  be  found  in  the  farms  when  the  fieurms 
are  found.  The  peculiarity  of  the  case  is  this :  that  there  appear 
to  have  been  inspections  made  by  the  Transvaal  Government — 
surveys,  and  grants  upon  the  surveys,  and,  after  a  time,  the  surveys 
were  made  more  and  more  in  a  loose  manner,  so  that  the  boun- 
daries were  not  ascertained ;  and  it  may  be  true,  as  was  stated  by 
Mr.  Gifford  in  one  of  his  letters,  though  not  so  stated  in  his 
affidavit,  and  it  may  not  be  a  mere  fashion  of  speech  to  say  that 
they  got  into  such  confusion  that  the  farms  were  to  be  found  one 
on  top  of  another;  by  which  he  means  that  the  same  land  has 
been  granted  over  and  over  again  to  different  persons.  The  govern- 
ment, it  appears,  have  issued  a  commission,  and  the  government 
also,  it  appears,  have  been  buying  up  some  of  those  grants,  and  are 
doing  at  the  present  moment  their  best  to  find  out  where  the 
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18S9.  particular  £euiiib  are.  No  doubt  Mr.  Bomer  was  able  to  make  an 
Ik  u  Thx  argoment  which  was  of  a  light  kind  to  this  effect.  What  has  the 
^"co!^"  company  got  ?  Why  it  has  got  three  farms,  said  to  be  of  no  less 
than  twenty-eight  miles  in  extent,  and  an  agent  has  been  sent  oat 
to  the  Transvaal,  and  he  cannot  find  an  acre  of  the  land  there. 
That  is  true  in  this  sense  :  that  those  who  have  been  sent  out  are 
onable  to  identify  it.  Not  only  does  the  land  seem  to  yanish  from 
view,  bat  there  is  a  certain  Dr.  Goghlan  abont  whose  existence  in 
the  flesh  I  have  very  considerable  doabt ;  he  seems  also  to  be  a 
sort  of  will-o'-the-wisp  like  the  land.  Whether  he  is  a  real  personage 
or  not  I  really  cannot  say.  There  is  great  difficulty  about  it : 
the  company  unquestionably  has  been  defrauded,  and  the  Bev.  Mr. 
Coghlan  has  been  convicted  of  fraud,  as  I  understand,  in  regard  to 
this  company.  But  still  the  majority  of  the  company  say,  "  We 
have  got  these  grants,  and  the  government  now,  in  good  fiEdth,  is 
endeavouring  to  point  out  where  the  lands  are.  It  may  be  that  we 
have  not  got  what  we  hoped  we  had,  but  we  must  make  the  best  of 
this,  which  may  not  turn  out  to  be  so  bad  a  thing  after  all ;  our 
memorandam,  stating  the  objects  of  the  company,  is  large  enough 
to  enable  us  to  cultivate  this  property  as  a  farm  even  if  no  gold  is 
found.  If  there  is  gold,  then  we  can  work  the  gold."  A  large 
majority  of  the  shareholders  are  of  this  mind.  Now  with  regard 
to  companies,  it  is  right  to  let  those  who  have  embarked  in  the 
company  manage  their  own  affairs,  and  it  is  not  right  for  the  Court 
to  intervene  because  one  is  dissatisfied — one  who  appears  during 
the  progress  of  the  argument  to  have  found  a  few  associates — 
because  that  one  and  a  small  number  of  associates  think  that  they 
know  more  about  it  than  the  majority  do.  The  majority  say, 
''  This  may  be  a  bad  thing,  but  let  us  try  our  hand,  we  have 
stopped  all  the  expenses,  there  is  no  money  being  spent  now.  Our 
capital  which  we  got  together  was  some  8,000{. ;  6,000Z.  and  a 
little  more  have  gone  to  buy  the  three  farms.  1,000{.  have  gone 
to  buy  some  shares  in  a  company  that  owns  land" — it  almost 
sounds  ironical  to  say — "  adjacent  to  our  own  land — ^land  really  in 
a  somewhat  similar  situation,  that  is  to  say,  land  that  cannot  be 
readily  ascertained.  Besides  that,  we  have  a  small  sum  in  the 
bank,  we  owe  a  few  debts,  but  we  are  abiding  the  result  of  this 
commission,  and  we  anticipate,  and  our  evidence  shows  that  we  are 
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justified  in  anticipating,  tihat  oar  land  will  be  discovered,  and  our        i889. 
three  flEurms  will  be  pointed  out.    It  may  be  that  by  reason  of  the    j^  ^^u 
confusion  of  the  surveys  the  extent  of  our  land  will  be  reduced,  but   Ntmteoom 

Co. 

it  is  our  opinion  that  we  ought  to  go  on,  and  as  to  fraud,  we 
can,  even  as  things  stand  now,  pursue  the  doers  of  the  fraud  if  we  • 
can  find  them."  Because  there  is  a  gentleman  named  Loewenthal 
supposed  to  have  taken  some  part  in  this  fi*aud — ^I  do  not  know 
whether  he  has  or  not — but  he  has  gone  off,  and  he  is  somewhere  in 
Africa.  I  think  it  is  a  very  sanguine  view  that  any  money  will 
ever  be  recovered  from  that  gentleman,  who  appears  to  have  received 
some  considerable  sum  from  the  company,  and  if  the  company  like 
to  rescind  the  agreement  the  company  can.  But  the  company  will 
never  think  of  rescinding  the  agreement,  because  I  should  say,  on 
a  balance  of  chances,  there  is  much  more  chance  of  their  finding 
their  land  in  the  Transvaal  than  there  is  of  their  getting  any 
money  out  of  any  gentlemen  who  are  under  the  imputation  of 
fraud.  That  being  so,  I  think  that  the  petitioner  is  bound  by  the 
views  of  the  majority. 

This  mode  of  looking  at  the  case,  which  appears  to  be  the  right 
one,  disposes  of  the  first  point  and  the  third  about  the  sub- 
stratum. When  this  property  is  discovered,  as  I  hope  it  may  be — 
and  at  any  rate  the  directors,  who  are  honest  men,  think  it  will 
be — the  substratum  of  the  company  will  be  found  too.  It  is  not 
like  a  case  where  a  company  have  bought  land,  and  found  somebody 
else  in  possession  of  it  who  has  a  prior  title,  and  they  cannot  turn 
him  out ;  it  is  a  case,  as  I  have  been  endeavouring  to  point  out, 
where  the  land  does  exist  in  the  Waterberg  district  and  will 
probably  be  ascertained  by  the  Commission.  Supposing  the 
directors  should  be  wrong  in  this,  I  ought  not  to  override  their 
judgment.  I  ought  ta  leave  that  matter  to  their  discretion,  and 
when  I  say  the  directors,  I  say  the  company  also  appear  by  a 
large  majority  to  be  of  the  same  mind.  The  result  is  that  on  the 
first  and  the  third  points  the  petition  £uls.  So  as  to  the  second, 
because  the  company  are  doing  the  best  business  they  can ;  they 
are  keeping  everything  at  a  standstill  until  the  result  of  the 
commission  has  been  ascertained,  and  they  may  be  said  now  to  be 
doing  the  business  of  seeking  for  their  land  in  the  Transvaal. 
They  are  going  upon  the  most  economical  principles  they  can. 
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1889.  they  are  spending  a  few  pounds  here  and  a  few  pounds  there,  and, 
Ik  uThb  ^^  ^^  ^  '  ^^^  ^^  (although  it  is  for  the  directors  of  the  company), 
Ntlstboom  they  are  acting  quite  reasonably  in  this  matter. 

One  other  point  mentioned  was  this :  The  petitioner's  share  is 
•  fully  paid  up,  and  if  I  were  to  make  a  winding-up  order  there 
would  be  nothing  to  sell  at  the  present  moment,  because  I  cannot 
fJEuicy  anybody  buying  these  unknown  and  unascertained  three 
farms,  and  the  prospect  of  getting  anything  from  the  other  persons 
is  so  remote  that  it  is  not  really  worth  while  considering.  I  do 
not  think  that  this  petition  was  really  presented  for  the  purpose 
of  getting  a  return  in  respect  of  those  paid-up  shares.  Mr.  Bomer 
said  a  good  deal  about  his  money  being  embarked :  his  money  is 
embarked  and  it  has  gone ;  it  forms  part  of  the  6000Z.  which  was 
the  bulk  of  the  capital  of  the  company ;  it  has  gone  in  this  pur- 
chase, which  may  or  may  not  prove  to  be  altogether  worthless. 

The  result  is  that  the  petitioner,  standing  as  he  does  almost 
solitary  (he  stood  quite  alone  till  an  ally  was  found  during  the 
argument),  has  foiled  to  establish  any  such  case  as  will  justify 
me  in  saying  that  the  affairs  of  the  company  should  be  wound  up. 
Therefore  I  dismiss  the  petition  with  costs. 

Solicitors :  T.  H.  T.  Rogers. 

Simpson  d  CtMvngford. 

P.  Burdett'Cunningham  <t  Co. 
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In  re  CAWLEY  &  CO. 
HALLETT'S  CASE. 


HiaH  COUET 

OP  JUSTICE, 

CHANOEET 

DIVISION. 


Companiei  Aety  1862,  Sec.  35 — Transfer  of  Shares  to  Escape  Liability — Disere-       Bbporb 
tion  of  Directors — CaU  made  after    Transfer  presented  to  Company  for  ^^  Justicb 
Begistraiim.  iJ^' 


A  company  was  being  pressed  for  payment  of  a  debt  which  was  secured 
by  a  charge  on  the  unpaid  capital.  A  director,  knowing  this,  executed  a 
transfer  of  his  shares  to  escape  liability,  and  this  was  sent  in  to  the  secre- 
tary of  the  company  on  the  very  day  on  which  a  board  meeting  was  held 
at  which  the  transfer  was  reported.  The  directors  having  a  discretion  to 
refuse  to  register  a  transfer  by  anyone  indebted  to  the  company,  postponed 
the  consideration  of  the  transfer  to  a  later  part  of  the  meeting  and  then 
proceeded  to  make  a  call  of  the  unpaid  capital,  the  resolution  for  the  call 
however  leaving  in  blank  the  date  for  payment.  The  directors  then  con- 
sidered the  question  of  the  transfer  and  refused  to  register  it  on  the 
ground  that  the  transferor  was  now  indebted  to  the  company  for  the  call 
just  made.  Subsequently  the  secretary  filled  in  the  date  for  payment  of 
the  call  and  his  action  was  confirmed  by  the  board.  On  motion  by  the 
transferor  to  rectify  the  register  by  removing  his  name  and  substituting 
that  of  the  transferee, 

Hdd :  that  the  directors  had  a  perfect  right  to  decide  as  to  the  order  in 
which  they  would  take  the  business  at  their  meeting,  and  were  not  bound 
to  consider  the  transfer  before  any  other  business ;  that  the  liability  of  the 
transferor  did  not  cease  as  from  the  moment  when  the  executed  transfer 
was  presented  to  the  company  for  registration  ;  that,  considering  the 
articles,  although  the  time  for  payment  was  left  in  blank,  still  the  resolu- 
tion for  the  call  was  valid,  and  that  when  the  question  of  the  transfer 
came  up  for  consideration  there  was  a  liability  on  the  shares  for  that  call, 
and  thus  the  directors  could  properly  exercise  their  discretion  and  refuse 
to  register  the  transfer. 

Beg.  V.  Inns  of  Omrt  HoUl  Co,  (11  W.  R.  806  ;  8  L.  T.  651)  distin- 
guished. 


T 


HIS  was  a  motion  by  Mr.  Hallett  for  rectification  of  the  register 
of  Cawley  &  Co.^  a  limited  company,  by  removing  his  name  in 
respect  of  10,000  shares  of  IZ.  each^  on  which  10«.  had  been  paid, 
and  by  substituting  instead  the  name  of  the  transferee. 

The  company  was  indebted  in  a  large  amount  to  its  bankers,  who 
held  a  charge  on  the  uncalled  capital  as  security  for  the  loan.  With 
knowledge  of  this  fact  Mr.  Hallett,  a  director^  in  order  to  escape 
liability  on  the  shares  held  by  him,  transferred  them,  the  transfer 
being  executed  on  December  15,  1888.     The  transfer  was  sent  to 


March  8^ 
and  27^. 
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isa9.       the  secretary  on  December  18,  and  on  the  same  day  a  board  meet- 
j^^      iBg  waa  held,  Mr.  Hallett  being  present.   The  tnmsfier  was  reported 
^cSj^wr^^'  to  thb  board,  bat  the  consideration  of  it  was  deferred  till  after  the 
Cum).       other  business*    The  chairman  then  reported  that  the  bankers  were 
pressing  for  payment  of  their  debt,  and  it  was  resolyed  to  make  a 
call  of  the  unpaid  capital,  but  in  the  resolution  no  time  was  named 
for  payment  of  the  call.    After  the  resolution  had  been  passed,  the 
directors  proceeded  to  the  consideration  of  Mr.  Hallett's  and  other 
transfers,  and  the  board  refused  to  register  the  transfers  owing  to 
the  transferors  being  indebted  to  the  company  for  the  call  just 
made.    Article  27  of  the  company's  articles  of  association  was  as 
follows :  **  No  person  being  indebted  to  the  company,  either  in 
respect  of  calls  or  otherwise,  shall,  without  the  consent  of  the 
board — ^which  consent  they  may  give  or  withhold  at  their  discre- 
tion— become  or  be  registered  as  a  member  in  respect  of  any 
shares,  the  amount  of  which  shall  not  have  been  fully  paid  up,  or 
transfer  any  share."    By  Article  42:   ''All  calls  in  respect  of 
shares  shall  be  deemed  to  be  made  at  the  time  when  the  resolu- 
tions authorising  them  are  passed  by  the  board.'*    Article  44 : 
**  The  board  may,  by  any  subsequent  resolution,  appoint  a  new  time 
and  place  for  payment  of  a  call  as  regards  such  persons  as  have  not 
paid  the  same."    Article  45 :  "  Whenever  any  call  in  respect  of 
shares  is  made  otherwise  than  on  allotment,  twenty-one  days'  notice 
of  the  time  and  place  originally,  or  by  subsequent  resolution,  wf- 
pointed  for  the  payment  thereof,  shall,  either  at  the  time  or  any 
time  after  the  call  is  mad^,  be  given  to  every  member  liable  to  the 
payment  thereof."    Owing  to  the  refusal  of  the  directors  to  register 
the  transfer,  Mr.  Hallett  made  this  application  to  the  Court. 

Romer^  Q.C.f  and  MaidUno  for  the  motion  : — 

Here  there  was  a  clear  right  to  transfer.  Where  a  man  having 
puoh  a  right  executed  a  transfer  and  sent  it  in  to  the  company, 
nothing  done  subsequently  by  the  directors  conld  deprive  Tn'm  of 
it :  Reg.  v.  Inns  of  Court  Hotel  Co.  (/).  The  moment  of  time  as 
from  which  the  transferor's  liability  ceased  was  when  the  transfer 
was  sent  in  for  registration.     Here  this  was  done  before  any  call 

(/)  11  W.  R.S06;  8L.T.  661. 
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had  been  made.    The  sole  reason  why  the  directors  refused  to  con-       i889. 
sider  the  transfer  when  it  was  first  reported  to  them  was  that  they       hTKM 
might  make  a  call,  and  so  render  the  would-be  transferor  liable.  Cawlbt  &  Co. 
That  is  distinctly  contrary  to  Reg.  v.  Inns  of  Court  Hotel  Co.,  and       Ca«b). 
that  was  a  direct  judgment  on  the  point.     Moreover,  the  resolution 
for  the  call  was  not  valid,  as  it  left  in  blank  the  time  when  payment 
was  to  be  made,  and  it  was  filled  in  subsequently  by  the  secretary, 
and  his  action  in  so  doing  was  confirmed  by  the  directors  only  a 
month  afterwards. 

Maclean,  Q.C.,  and  C,  B,  McLaren  for  the  company : — 

The  directors  had,  according  to  the  articles,  to  exercise  a  discre- 
tion as  to  allowing  transfers.  They  must  have  some  reasonable 
time  allowed  them  within  which  to  exercise  that  discretion  :  Societe 
G^nerale  de  Paris  v.  Walker  (g).  If  this  is  so,  how  could  the  point 
of  time  when  liability  ceased,  be  when  the  transfer  was  handed 
in  to  the  secretary  ?  Reg,  v.  Inns  of  Court  Hotel  Co.  (h)  did 
not  decide  this ;  but  if  it  did  it  would  be  inconsistent  with  Qilheris 
Case  (i). 

Romer,  Q.C.,  in  reply,  said  QUherVs  Case  was  a  simple  case  of 
fraud,  and  did  not  apply  here. 

Chitty,  J. : 

This  is  a  motion  by  Mr.  Hallett,  a  director  of  the  company,  for 
rectification  of  the  register  by  removing  his  name  in  respect  of 
10,000  shares  of  11.  each  on  which  10«.  have  been  paid,  and  to 
substitute  the  name  of  his  transferee.  The  facts  are  these.  It 
was  known  to  the  board  of  directors  and  to  Mr.  Hallett  that  the 
company's  bankers  were  pressing  for  payment  of  a'  large  loan 
secured  on  calls  to  be  made  on  the  shares,  and  Hallett,  knowing  of 
this,  executed  a  transfer  of  his  shares  in  order  to  escape  liability. 
He  sent  in  the  transfer  on  the  18th  of  December,  1888,  and  on  the 
same  day  a  meeting  of  the  directors  was  held  at  which  Hallett 
was  present,  and  his  transfer  together  with  other  transfers  to  a 

(Sf)  11  App.  Cas.  20  at  p.  41.  {h)  11  W.  R.  806  ;  8  L.  T.  651. 

{%)  L.  R.  6  Ch.  559. 

0.0. — ^VOL.   I.  N 
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1889.       Ifl'i'ge  amonnt  were  reported  to  the  board.     In  arranging  their 

IiT&s       business  for  the  day  the  directors  postponed  consideration  of  the 

CAW1.BY&C0.  transfers  till  after  the  other  business,  and  then,  as  appears  by  the 

{HaLLETT'b  1       t  ^_ 

Cass).  minutes  of  that  day's  meeting,  the  chairman  reported  that  the 
bankers,  Messrs.  Martin,  refused  to  renew  their  loan  unless  the 
directors  made  a  call  on  the  shares,  and  Hallett  having  presented 
the  transfer  it  was  decided  to  call  up  the  remainder  of  the  unpaid 
capital,  which  on  some  shares  would  be  58.  and  on  others  10«.  The 
rates  on  which  the  calls  were  to  be  payable  were  not  inserted  in 
the  resolution.  Then  the  question  of  the  transfers  came  up  and 
the  directors  refused  to  register  the  transfers.  The  first  point  is, 
had  the  directors  the  right  to  decide  on  the  order  of  taking  their 
business  at  their  meeting.  Certainly  they  had,  and  they  did  what 
the  exigencies  of  the  case  required,  and  as  appears  by  Gilbert's 
Case  (k),  the  power  of  making  a  call  is  a  fiduciary  power,  and  if 
they  could  prevent  the  transfers  they  were  justified  in  doing  so. 
A  call  had  thus  been  made  before  they  considered  the  transfers. 
The  question  then  is,  whether  on  the  true  construction  of  the 
articles  and  the  general  law  on  the  subject  the  directors  were 
justified  as  between  themselves  and  Hallett  in  making  the  call 
before  considering  the  transfers.  The  27th  article  runs  thus : 
"No  person  being  indebted  to  the  company,"  I  stop  there  to 
remark  that ''  indebted  "  is  there  used  in  its  ordinary  meaning, 
and  includes  a  debt  though  not  payable  at  the  time.  [His 
lordship  then  read  the  rest  of  the  article  and  continued.] 
Now  it  is  said  that  it  was  the  duty  of  the  directors  to  order  the 
transfer  to  be  registered  as  upon  the  moment  when  it  was  sent  in 
to  the  secretarv.  I  think  that  cannot  be  sustained.  The  transfer 
is  not  a  mere  ministerial  act.  The  directors  must  look  at  the 
transfer  and  decide,  exercising  the  discretion  which  is  given  them 
by  the  articles.  Here  there  was  no  delay  in  holding  the  meeting 
of  directors  to  consider  the  transfer.  I  think  that  according  to 
Article  27  it  was  right  that  the  transfer  should  be  submitted  to 
them  for  consideration,  and  they  were  not  bound  to  so  order  their 
business  as  to  allow  Hallett  to  escape,  and  the  real  point  of  time 
was  when  the  matter  came  up  for  consideration.     This  is  my 

(k)  L.  R.  6  Ch.  559. 
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opinion  on  the  articles.  But  it  is  said  there  is  authority  against  i889. 
this.  But  Lord  Blackburn,  in  Society  Oenerale  de  Paris  v.  Walker  (t) ,  j^^ 
said:  "  They  are  entitled  (it  is  not  necessary  to  inquire  whether  Cawlby& Co. 
they  are  bound)  to  delay  for  a  reasonable  time,  and  to  make  reason-  Casb)^ 
able  inquiries  before  registering ;  and  it  is,  I  believe,  the  general 
practice  to  delay  the  registration  at  least  till  there  has  been  an 
opportunity  given  to  the  registered  holder  to  answer  a  letter  of 
advice  telling  him  that  a  transfer  has  been  lodged."  That  was 
with  a  view  to  being  satisfied  whether  the  signature  to  the  transfer 
was  that  of  the  transferor,  and  there  is  no  question  as  to  that  here, 
but  I  quote  that  passage  to  show  that  the  directors  are  to  exercise 
their  discretion.  In  Oilberfs  Case  (m)  there  was  a  delay  made  in 
declaring  a  call,  on  purpose  to  enable  one  of  the  directors  to  escape 
liability.  Here  all  the  directors,  except  Hallett,  acted  according  to 
their  duties  in  making  the  call.  The  case  on  which  Hallett's 
counsel  relied  to  show  that  the  point  of  time  when  his  liability 
should  cease  was  when  the  transfer  was  placed  in  the  hands  of  the 
secretary,  is  Reg.  v.  Inns  of  Court  Hotel  Co.  (w).  There,  when  the 
transfer  was  sent  in,  the  transferor  was  indebted  to  the  company, 
but  that  debt  he  paid.  Then,  for  the  sinister  purpose  of  prevent- 
ing the  transfer,  the  directors  made  a  call,  not  bond  fide,' hvii  simply 
to  prevent  the  transfer.  It  is  said  that  according  to  that  case  the 
time  when  the  ti:ansfer  is  presented  for  registration  must  mean 
presented  to  the  secretary,  but  I  think  it  must  mean  presented  to 
the  proper  officers  who  have  to  pass  the  transfer,  that  is,  the  direc- 
tors ;  and  I  don't  think  it  was  ever  intended  to  decide  the  point  for 
which  it  was  quoted.  Here  the  call  was  duly  made,  and  the  point 
of  time  was  when  the  transfer  came  in  due  course  before  the  direc- 
tors on  December  18. 

But  it  is  said  the  resolution  was  not  a  valid  resolution  for  a  call 
because  no  time  was  fixed  in  it  for  payment  of  the  call.  But  the 
resolution  is  precise,  and  I  read  it  as  a  call  of  the  capital  to  be  paid 
at  a  date  to  be  afterwards  resolved  upon.  The  secretary  subse- 
quently, perhaps  somewhat  irregularly,  filled  up  a  date,  and  the 
directors  confirmed  his  action.  However,  the  call  was  duly  made 
on  December  the  18th.    Now  Article  42  is  as  follows.    [His  Lord* 

(0  11  App.  Cas.  at  p.  41.  (m)  L.  R  5  Ch.  659. 

{n)  11  W.  R.  806  ;  8  L.  T.  651. 
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1889.       ship  read  it.]    If  I  am  right,  that  shows  that  the  call  was  to  be 
J  deemed  duly  made  on  December  18.     Then  there  is  Article  44, 

Cawlby  &Co.  that  if  the  time  for  payment  of  the  call  had  been  inserted  in  the 
Casb).  resolution,  and  not  left  blank,  the  directors  conld  subsequently  have 
determined  on  a  new  time.  Then  there  is  Article  45.  Now  putting 
those  Articles  together,  it  is  clear  there  was  a  valid  call  on  Decem- 
ber the  18th.  There  is  no  question  about  notice  of  the  call,  because 
Hallett  was  present  when  it  was  made.  The  result  is  that  the 
motion  fails,  and  I  dismiss  it  wjith  costs. 

Solicitors :  LickorUh  dk  BeUord. 
Blewitt  dt  Tylor. 


COURT  OP  In   re  licensed   VICTUALLERS'   MUTUAL    TRADING 
^B^F^otl  ASSOCIATION.    HOLLOWAY'S  CASE. 

LiNDLBY  l!j/  Underwriting  Shares — Meaning  of  Term — Commission  for  UndenorUing — Valid 
iiowEN,  L.J.  Contract 


1889. 

vrch  2' 
and  2bth, 


A  stockbroker,  by  letter,  agreed  with  an  agent  for  a  company  about  to 
•^fl^rcA  21»«  make  a  public  issue  of  shares,  to  "  underwrite  "  a  certain  number  "  at  a 

discount  of  15  per  cent,"  and  by  way  of  postscript,  agreed  '<  to  pay  the 
application  money  upon  any  balance  of  shares.    .    .    ." 

Held :  that  he  had  agreed  to  accept  an  allotment  of  so  many  of  the 
shares  in  question  as  might  not  be  publicly  subscribed  for;  that  ''to 
underwrite  "  is  a  term  of  art,  meaning  that  in  the  event  of  the  public  not 
taking  the  whole  of  the  shares  underwritten,  the  underwriter  will  take 
the  balance ;  and  that  a  contract  ''  to  underwrite  at  a  discount  of  15  per 
cent."  did  not  mean  that  the  shares  were  to  be  issued  at  a  discount  of  15 
per  cent.,  but  that  in  consideration  of  his  making  the  contract  the  under- 
writer was  to  receive  a  commission  of  15  per  cent  on  all  shares  under- 
written by  him,  and  that  such  a  contract  was  perfectly  valid. 


T 


HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  ChiUy  (re- 
ported ante,  p.   124)  refusing  to  order  the  name   of   Messrs* 


COUBT   OF   APPEAL.  181 

HoUoway  &  Co.  to  be  removed  from  the  list  of  contributories  in       isso. 
the  winding  up  of   the    Licensed  YictuallerB'  Mutual  Trading      j^p^ 

Association.  Licensed 

YlCTUALLBBS* 

The  Association  was  registered  on  27  November,  1887.  The  first  Mutual 
allotment  of  shares  took  place  on  14  April,  1888.  Between  these  association 
dates  the  company  engaged  one  Rudall,  then  its  secretary,  to  act  ^^°casb5^^^ 
as  its  agent  to  secure  the  placing  of  shares.  He  entered  into 
negotiations  with  Messrs.  Holloway  &  Co.,  who  carried  on  business 
as  stockbrokers  in  the  City  of  London,  and  they,  on  19  March, 
1888,  wrote  him  the  following  letter :  "  Dear  Sir, — Beferring  to 
your  favour  of  even  date,  copy  of  which  we  enclose,  we  hereby 
agree  to  underwrite  10,000  pounds  'A'  shares  in  the  Licensed 
Victuallers'  Mutual  Trading  Association  on  the  terms  named 
therein. — ^Yours  faithfully,  Holloway  &  Co. — ^P.S.  We  further  agree 
to  pay  the  application  money  upon  any  balance  of  shares  required  to 
make  up  the  10,000  within  one  week's  date. — ^Holloway  &  Co." 
The  letter  from  Mr.  Budall  to  which  reference  was  made,  was  in 
these  terms :  ^'  Oentlemen, — ^Li  consideration  of  your  underwriting 
£10,000  '  A '  shares  in  the  Licensed  Victuallers'  Mutual  Trading 
Association  at  15  per  cent,  discount,  I,  acting  on  behalf  of  the  com- 
pany, undertake  that  all  applications  which  have  been  received  up  to 
the  present  time,  or  may  be  received  within  one  week  of  the  closing  of 
the  lists  shall  be  allotted  in  full  from  the  said  10,000  shares  under- 
written by  you.— Yours  truly,  G.  Budall."  On  14  April,  1888,  a 
letter  was  sent  to  Messrs.  Holloway  &  Co.  informing  them  that 
8555  shares  had  been  allotted  to  them,  the  balance  of  the  10,000 
shares  having  been  publicly  applied  for.  On  April  17,  Messrs. 
Holloway  wrote  to  the  company:  "We  return  your  letter  of  allot- 
ment for  8555  shares.  We  have  already  explained  to  Messrs* 
Budall  &  Harper  that  we  cannot  take  any."  Li  May,  notice  of  a 
meeting  of  the  company,  accompanied  by  a  proxy  form,  was  sent 
to  Messrs.  Holloway,  who  on  May  7,  returned  the  notice  and  proxy 
form  intimating  that  they  did  so  as  they  were  not  members  of  the 
company,  but  they  took  no  steps  to  have  their  names  removed 
from  the  register.  The  winding  up  began  in  August,  1888|  and 
the  liquidator  having  settled  them  on  the  list  of  contributories, 
they  applied  for  removal  of  their  names  which  Mr.  Justice  Chitty 
refused,  whereupon  this  appeal  was  brought. 
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1889.  Buckley,  Q.C.,  and  Chester  for  the  appellant : — 

Iv  Bs  On  those  two  letters  the  questions  arise  as  to  what  **  to  nnder- 

Yi(^^ALLni8'  write  "  means,  and  whether  considering  the  AUmada  case  (o)  the 

^^^     agreement  was  valid.     We  submit  that  "  to  underwrite  "  means 

Association  '' to  place  "  and  not  '' to  take."     What  ''placing"  shares  means 

Casb).  was  considered  in  In  re  Monarch  Insurance  Co.  {p).  The  postscript 
to  the  letter  of  March  19th  is  the  only  ground  for  saying  that  there 
was  anything  like  an  agreement  to  take  shares.  But  if  this  was 
so,  then  it  was  to  take  at  a  discount  of  15  per  cent.,  and  that  is 
illegal.  The  company  never  purported  to  allot  at  a  discount,  they 
issued  the  shares  without  registering  any  contract  as  to  15  per 
cent,  discount,  and  the  company  did  not  therefore  carry  out  the 
contract.  Then  the  allotment  was  bad,  because  the  company  for 
some  reason  allotted  92  shares  over  the  number  required  to  make 
up  10,000.  As  however  there  was  no  valid  contract  to  take  shares 
the  question  of  rescinding  a  voidable  contract  after  winding  up 
commenced,  does  not  arise.  In  re  Monarch  Insurance  Co,  {q) ; 
Wynne's  Case  (r) ;  Beck's  Case  («). 

Napier  Higgins,  Q.C.,  Homer,  Q.C.,  and  Eustace  Smith  for 
the  company : — 

This  is  an  attempt  1by  the  appellant  to  get  off  his  underwriting 
contract  because  it  has  ended  unfavourably.  The  question  of  there 
having  been  an  over-allotment  of  92  shares  is  raised  for  the  first 
time  on  this  appeal.  As  to  the  meaning  of  "  to  underwrite  "  it  is 
evident  from  the  postscript  that  they  understood  it  to  mean  "  to 
take."  It  is  clear  it  was  intended  Messrs.  HoUoway  should  take 
shares.  They  were  allotted,  there  was  no  dispute  as  to  the  terms, 
no  steps  were  taken  for  a  rectification  of  the  register  before  the 
winding  up,  and  therefore  it  is  now  too  late  to  come  to  the  Court. 

Buckley,  Q.C.,  in  reply  :  The  postscript  is  a  further  agreement. 
It  could  not  have  been  wanted  if  the  original  agreement  in  the 
body  of  the  letter  had  been  ''  to  take  "  shares.  This  postscript  is 
thus  really  in  our  favour. 

(p)  Ante,  Pt.  I.,  p.  28  ;  and  38  Ch.  (q)  L.  R  8  Ch.  607. 

D.  415.  (r)  L.  R.  8  Ch.  1002. 

{p)  L.  R.  8  Ch.  507.  («)  L.  R.  9  Ch.  392. 
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Cotton  L.  J. :  1889. 

If  the  liquidator  desires  it,  we  think  an'  opportunity  should  be       In  u 
given  him  of  bringing  evidence  to  show  whether  "to  underwrite  *'  victu^lem' 
is  a  word  of  art,  and  if  so,  what  meaning  it  has  in  the  trade.  Mutual 

Association 

[The  liquidator  availed  himself  of  this  permission,  and  on  March  Casb). 
25th,  two  witnesses  were  examined  before  the  Court.  One  deposed 
that  ''to  underwrite"  had  a  recognised  meaning,  it  being  an 
agreement  before  the  public  issue  of  a  company  that  in  the  event 
of  the  public  not  subscribing  fully  for  the  shares  or  other  se- 
curities of  the  company,  the  underwriter  shall  for  an  agreed  com- 
mission take  such  part  of  the  shares  or  other  securities  as  are  not 
subscribed  for.  He  said  the  term  was  in  universal  use,  and 
that  the  usual  method  of  proceeding  was  for  the  underwriter  to 
sign  an  agreement  with  an  agent  for  the  company  to  apply  for  a 
certain  number  of  shares,  and  the  company  to  pay  commission 
whether  it  turned  out  he  had  to  apply  for  shares  or  not.  Asked  as 
towhether'' underwriting  ....  at  15  per  cent  discount "  as  used 
in  the  letter  of  March  19  had  any  recognised  meaning  in  the  trade, 
the  witness  said  he  had  never  heard  the  word  ''  discount  "  used  in 
that  connection.  It  was  usual  after  the  public  had  applied  to  let 
the  underwriter  know  how  far  short  of  the  agreed  number  of  shares 
the  public  subscription  had  fallen,  and  usually  the  underwriter 
would  then  be  got  to  apply  for  whatever  balance  he  was  liable  to 
take,  but  the  witness  said  that  some  underwriting  agreements 
amounted  to  applications  in  themselves.  The  other  witness  said 
that ''  to  underwrite  "  had  a  well  known  meaning  in  the  trade,  it 
being  a  contract  between  certain  parties  to  guarantee  for  a  con- 
sideration the  subscription  of  the  capital  of  a  company  about  to 
make  a  public  issue.  In  the  event  of  the  whole  issue  not  being 
subscribed  for  the  underwriter  would  have  to  take  an  allotment  of 
the  remainder  of  what  had  not  been  subscribed  for  publicly.  He 
had  not  heard  the  word  *'  discount  "  used  in  connection  with  under- 
writing. The  usual  form  of  an  underwriting  letter  was  ''  I  agree  to 
take,"  or  *'  I  agree  to  accept  the  allotment,"  but  the  witness  had 
never  seen  the  form  ''  I  agree  to  underwrite, — "  still  the  contracts 
were  known  as  underwriting  contracts.  ''  To  underwrite  "  had  a 
very  different  meaning  from  ''  to  place."] 
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bf  ms  ThiB  is  an  appeal  from  the  refdsal  of  Mr.  Jiistioe  Chitiy  to  relieve 

VicnjuL^s*  ^^  applicant  as  a  contribntory  in  respect  of  a  certain  nnmber  of 

MrTUAL  ghares.  He  was  allotted  92  shares  beyond  the  agreed  amount,  and 
AwociATioH  it  is  said  this  prevented  a  valid  allotment,  but  I  don't  think  it  can 

Casb).  he  dealt  with  in  that  way.  The  contract  is  to  be  foond  in  the 
letters  of  March  19th.  We  are  clear  that  to  **  underwrite  "  is  not 
the  usual  term,  but  we  are  told  that  it  means  in  the  trade  that  in 
the  event  of  the  public  not  taking  the  whole  of  the  shares  under- 
written, the  underwriter  will  take  the  balance,  and  that  is  what  is 
meant  shortly  by  the  word  underwrite  as  used  here.  The  usual 
course  is  to  have  a  formal  application  in  the  contract,  or  a  direct 
application  for  the  shares  by  the  underwriter.  But  the  postscript 
to  the  letter  of  March  19th  showed  that  the  appellant  understood 
it  to  amount  to  an  application.  To  underwrite  has  a  well  known 
meaning.  This  gentleman  agreed  to  do  that  particular  thing,  and 
the  contract  is  as  good  in  equity  as  if  the  contract  had  fully  ex- 
plained what  the  agreement  amounted  to.  There  the  contract  in 
my  opinion  was  to  take  shares.  It  is  practically  an  application  for 
the  balance  of  10,000  shares  not  taken  publicly.  But  it  is  said  the 
agreement  is  to  take  the  shares  at  15  per  cent,  discount,  and  that 
is  bad.  Both  witnesses  said  that  **  discount "  as  here  used  is  not 
a  usual  term,  and  is  not  a  term  of  art.  But  we  are  told  this  is  a 
commission  on  all  the  shares  agreed  to  be  underwritten.  What  is 
the  fair  meaning  ?  It  is  that  a  commission  is  to  be  paid  on  all  the 
shares  underwritten,  and  therefore  it  is  not  a  sum  to  be  deducted 
from  the  shares,  but  a  sum  calculated  on  all  the  shares  under- 
written. It  is  an  agreement  with  the  underwriter  to  pay  him  15 
per  cent,  commission  in  consideration  of  his  making  the  contract 
with  the  company.  In  my  opinion  the  judgment  of  Mr.  Justice 
Chitty  is  right. 

LiNDLEY,  L.J. : 

This  case  is  one  of  considerable  importance  to  promoters.  The 
doubt  arises  as  to  the  meaning  of  the  word  to  underwrite.  Now 
the  result  of  the  evidence  is  this.  To  underwrite  does  not  mean  to 
place.    Underwriting  is  agreeing  to  take  shares  as  specified  in  the 
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underwriting  letter.  What  does  underwriting  at  16  per  cent,  discount       i889. 
mean  ?    It  may  mean  one  of  two  things.    It  may  mean  that  the       ^T^ 
shares  may  be  issued  at  a  discount,  or  it  may  mean  commission.     Licensed 
I  don't  think  the  letters  bear  the  first  meaning.     There  is  nothing      Mutual 
to  bind  the  company  to  issue  at  a  discount.     The  true  meaning  is  Association 
commission.     It  is  perfectly  good  and  businesslike.     The  post-  ^^^q^\^^'* 
script  displaces  any  suggestion  for  a  formal  application.    Therefore 
wehaye  a  clear  agreement  to  take  10,000  shares  or  less  as  might  be 
found  necessary,  and  it  authorised  the  secretary  to  the  company  to 
have  tiie  allotment  made  to  the  appellant. 

BowEN,  L.J. : 

I  am  of  the  same  opinion  and  for  the  same  reasons.  There  is  no 
doubt  as  to  what  underwriting  means,  and  the  postscript  shows 
that  those  who  underwrote  understood  there  was  to  be  no  further 
application.  The  only  difficulty  arises  through  the  use  of  the 
word  discount.  Discount  is  an  unusual  term  in  this  connection. 
But  when  you  understand  the  usual  nature  of  the  transaction,  you 
see  it  here  only  means  commission  to  be  paid,  and  is  an  incorrect  use 
of  the  word.     The  appeal  must  be  dismissed  with  costs. 

Solicitors :  H,  Batt. 

F.  a.  Gorton. 
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S^fn^SS'      Iw  M5  THE  UNITED  CLUB  AND  HOTEL  COMPANY. 

CHANCERY 
DIVISION.     Winding-up  PetUumr—dmpaniei  Aa,  1862,  Sees.  82  and  IbS—The  ''Ddtf* 

BsFOBS  being  the  rent  accruing  between  two  Quarter  Day$ — Apportionment  Act,  1870 

Mb.  JctncB  {33  ^  34  Vict.  c.  35). 

Kat. 
1S89.  The  landlord  of  a  company's  premises  presented  a  winding-up  petition 

contending  that  rent  accraing  between  two  quarter  dajs  constituted  a  debt 

before  the  quarter  day  when  the  rent  would  become  payable. 

Held :  that  this  did  not  constitute  a  debt. 


March  2Zrd. 


T 


HIS  was  a  petition  for  an  order  to  wind  np  the  United  Clnb 
and  Hotel  Company.  The  petitioner,  O.  H.  T.  Heatley,  had 
become  the  landlord  of  the  company,  the  rent  payable  to  him 
being  1,850Z.  per  annnm.  The  rent  had  been  paid  to  Christmas, 
1888,  and  the  company  was  not  indebted  to  the  petitioner  except 
in  respect  of  the  rent  for  the  quarter  ending  March  25th,  1889, 
which  would  become  payable  only  two  days  after  the  hearing  of  the 
petition.  The  question  was  whether  before  March  25th,  1889, 
there  was  any  debt  existing  on  which  the  petition  could  be  founded. 

Incej  Q.C.  and  A.  Young  for  the  petition  : 

The  Apportionment  Act,  1870  (83  &  84  Yict.  c.  35),  made  rents 
accrue  from  day  to  day  and  be  apportionable  in  respect  of  time.  It 
is  true  that  the  rent  is  not  payable  till  quarter-day,  but  still  from 
day  to  day  it  accrues,  and  so  is  debitum  in  presenti  though 
solvendum  in  futuro.  By  section  82  of  the  Act  of  1862  a  petition 
may  be  presented  by  any  creditor.  Section  158  shows  what 
constitutes  debts,  and  amongst  these  are  "  all  claims  against  the 
company,  present  or  future." 

[They  cited  Swansea  Bank  v.  Thomas  (t).] 

Marten,  Q.C,  and  Haldane  for  a  creditor,  and  Theobald  for  the 
company,  were  not  heard. 

Kay,  J. : 

This  is  one  of  the  most  outrageous  experiments  I  have  ever 

(0  4  Ex.  D.  94. 
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listened  to,  and  it  only  shows  to  what  lengths  people  will  go  in  igsg. 
attempting  to  obtain  the  conduct  of  winding-np  proceedings.  The  f^^^ 
petition  is  presented  by  the  company's  landlord  after  one  of  the  XJnitbd  Club 

AND   SOTBL 

quarter  days  and  the  debt  on  which  it  is  founded  is  for  a  portion  of  Co. 
the  rent  accrued  since.  Mr.  Young  says  he  is  a  creditor,  because 
under  a  winding-up  he  could  have  brought  in  a  claim.  Section  158 
is  clear.  It  does  not  say  that  a  man  who  has  a  future  claim  can 
petition.  It  only  allows  certain  claims  to  be  enforced  in  a  winding- 
up.  Then  Mr.  Ince  says  that  because  the  Apportionment  Act 
contains  words  which  make  rent  accrue  de  die  in  diem^  therefore 
the  Act  says  what  it  does  not  say,  that  it  is  due.  It  is  meant  to 
provide  that  persons  might  apportion  the  rent  when  it  has  become 
due,  but  not  to  alter  the  date  when  it  becomes  due,  as  is  shown  by 
section  8.  It  becomes  due  as  before  the  Act,  but  the  Act  enables 
the  portions  due  to  different  persons  to  be  apportioned.  It  does 
not  make  rent  or  interest  become  due  earlier  than  it  would  other- 
wise be.  Of  all  the  courageous  arguments  I  have  heard,  this  is  the 
most  so.    It  is  an  experiment.    I  refuse  the  petition  with  costs. 

Marten,  Q.C.  and  Haldane,  for  the  unpaid  mortgagee  of  the 
club  premises,  asked  for  costs  of  appearing  on  a  motion  for  a 
receiver  which  had  been  heard  by  Mr.  Justice  Chitty  sitting  on 
behalf  of  Mr.  Justice  Kay,  and  which  Mr.  Justice  Chitty  had 
ordered  to  stand  over  till  the  hearing  of  the  petition. 

A.  Young:  Your  clients  were  not  served  with  notice  of  the 
motion  and  so  had  no  right  to  appear. 

Marten,  Q.C. :  No,  but  the  motion  was  ordered  to  stand  over 
till  to-day.  We  have  a  right  to  appear  here  to-day  and  so  we  have 
a  right  to  all  our  costs. 

Kay,  J. : 

This  application  is  as  courageous  as  the  other.  I  cannot  allow 
the  costs  of  a  person  who  appeared  on  the  motion  without  being 
served.    The  appearance  on  the  petition  is  different. 

Solicitors:  Last. 

C.  d  S.  Harrison  dt  Co. 
Frere  Foster  dk  Co. 
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HWH  COURT  In    re    the    PORTUGUESE     CONSOLIDATED    COPPER 
^chanckry'  mining    COMPANY,  STEELE'S    CASE. 

DIVISION. 
Bbfoilb       Companies  Act,  1862,  Sec.  35 — The  Diredars  to  Determine  Quorum — Quorum 
Koet"^^  De«<Tmtn«i  by  a  Portion  of  the  Board—  Ultra  vires. 

^^^  Where  the  power  of  appointing  the  quoram  necessary  for  the  transac- 

April  2nd.  ^^^  ^^  business  is,  bj  the  Articles  of  Association,  vested  in  the  directors, 

this  power  cannot  be  exercised  by  a  portion  of  the  board. 

In  a  company  where  such  a  power  was  given  to  the  directors,  two  of 
them,  being  a  minority  of  the  board,  were  present  at  a  duly  called  meeting 
and  decided  that  two  should  form  the  quorum  and  at  once  proceeded  to 
allot  shares.  On  motion  by  an  allottee  for  rectification  of  the  register  of 
shareholders  by  removal  of  his  name, 

Held :  that  the  acts  of  the  two  directors  were  ultra  virei ,  and  that  the 
allottee  was  not  properly  on  the  register. 


T: 


HIS  was  a  motion  nnder  Sect.  85  of  the  Companies  Act,  1862, 
for  rectification  of  the  register  of  the  Portugnese  Consolidated 
Mining  Company  by  removing  therefrom  the  name  of  Mr.  W.  J. 
Steele  as  allottee  of  100  shares,  and  for  the  return  of  the  money 
paid  by  him  on  application.  The  Company  was  formed  on 
October  10,  1888,  and  Mr.  Steele  received  a  prospectus  on 
October  22.  He  applied  for  100  shares  before  2  p.m.  on 
October  24,  and  at  7  p.m.  the  same  day  he  received  notice  of 
allotment.  By  the  articles  it  was  provided  that  the  allotment 
should  be  made  by  the  directors,  that  the  subscribers  to  the 
memorandum  should  appoint  the  first  directors,  that  there  should 
not  be  more  than  ten  directors  nor  less  than  three,  and  that  the 
directors  should  decide  on  the  number  to  form  a  quorum.  The 
subscribers  to  the  memorandum  had  appointed  four  directors,  and 
a  fifth  was  to  take  his  seat  at  the  board  after  allotment.  A  board 
meeting  was  held  on  October  24,  when  the  allotment  to  Mr.  Steele 
was  made,  but  only  two  directors  were  present,  and  they  resolved 
that  two  should  form  a  quorum,  and  then  proceeded  to  make  the 
allotment.  A  third  director  had  sent  a  letter  to  one  of  these  two, 
authorising  him  to  act  for  him  at  this  meeting  and  to  sign  any 
necessary  documents  on  his  behalf.    The  day  after  the  allotment 
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Mr.  Steele  revoked  his  application  for  shares.     Subsequently  the  i889. 

fourth  director  signed  a  minute  of  this  meeting  of  the  two  directors,  j^^  ^STthb 

and  purported  to  ratify  what  they  had  done.     A  correspondence  -PoaTuouBSB 

Consolidated 

took  place  between  Mr.  Steele  and  the  Company,  and  on  December  18,  Copper 

1888,  he  served  the  company  with  notice  of  this  motion.  (Steele's* 


Case). 


Higgins,  Q.G,  (FarweU  with  him)  submitted  that  there  was  no 
valid  allotment.  The  articles  required  the  directors  to  make  the 
allotment,  and  to  decide  on  the  number  necessary  to  form  a 
quorum.  Instead  of  this,  two  of  their  number  met,  decided  on  the 
number  of  the  quorum  and  then  allotted.  They  attempted  to 
exercise  powers  vested  by  the  articles  only  in  the  full  board. 
There  was  not  even  a  majority  of  the  board  present,  for  the 
authority  given  by  the  third  director  to  one  of  the  two  to  act  on 
his  behalf  was  clearly  invalid :  delegatus  non  potest  delegare.  He 
cited  Lindley,  4th  edition,  p.  244 ;  Howard's  Case  {u) ;  Howbeach 
Coal  Co.  (x). 

Cozens  Hardy,  Q.C.,  and  W.  Baker  for  the  Company,  urged 
that  the  power  given  by  the  articles  to  the  directors  to  delegate 
certain  of  their  powers  to  conmiitteed  of  their  body,  should  be  held 
to  cover  this  case  where  one  director  had  authorised  another  to  act 
for  him  at  a  meeting,  and  another  director  had  subsequently  con- 
curred in  the  acts  done  by  the  directors  at  that  meeting.  It  surely 
could  not  be  necessary  for  every  director  to  be  present  before  a 
quorum  could  be  settled.  They  cited  York  Tramways  Co.  v. 
WiUows(y). 

North,  J. : 

I  am  of  opinion  this  allotment  was  clearly  bad.  Article  96 
provided  that  the  directors  should  determine  the  quorum.  There 
had  been  four  directors  appointed,  and  I  do  not  see  that  there  was 
anything  to  enable  two  of  their  number  to  do  this.  It  is  said  that 
a  majority  of  the  directors  was  present  at  the  meeting  when  allot- 
ment took  place,  because  a  third  director  had  authorised  one  of  the 

(u)  L.  R.  1  Ch.  661.  («)  5  H.  &  N.  151. 

(V)  8  Q.  B.  D.  685. 
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1889.  two  present  to  act  for  him.  Sach  an  appointment  was  absnrd. 
In  uTtu  ^^'^  ^AB  no  power  to  make  it.  Then  the  fourth  director  tried  to 
PoRTuoTTBo  ratify  the  acts  of  the  two  directors  who  were  present  at  that 

CONBOLISATBD  ^ 

CoppBB  meeting.  Bnt  before  that  Mr.  Steele  had  withdrawn  his  applica- 
(Snsu's    tion.    It  was,  therefore,  an  attempt  by  the  fourth  director  to  ratify 

Casr).  Y)j  his  concurrence  an  illegal  act  of  two  others,  so  as  to  bind  the 
allottee  who  had  withdrawn  before  the  attempted  ratification.  The 
withdrawal  was  certainly  valid,  as  it  was  before  it  had  been 
properly  accepted.  There  must,  therefore,  be  an  order  to  rectify 
the  register  and  return  the  money  paid  on  application. 

Solicitors :  Stretton,  HiUiard,  Dale  d  Newman, 
Brown  d  Berridge. 
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JOHNS  V.  BALFOUE.  HIGH  court 

OP  JUSTICE, 
CHANCERY 
Memorandvm  of  Association — "  Incidental  and  Conducxve  ** — Purchase  of  Surface    DIVISION. 

Land  by  Mining  Company  not  having  Express  Power  to  Purchase  Land.  Bsroiui 

Hb.  Jvstiok 
A  company  haying  for  its  objects  to  work  coal  and  iron  mines,  obtained     Stiblimo. 

a  lease  for  30  years,  enabling  it  to  work  the  mines  under  certain  property  ^"^J 
in  Russia.  A  large  amount  of  money  was  sunk  by  the  company  in  April  bth, 
working,  and  on  the  death  of  the  lessor  an  opportunity  occurred  of  pur- 
chasing the  freehold  of  the  mines  and  surface  land.  The  company  and 
its  board  of  directors  determined  that  the  company's  interests  would  be 
best  served  by  making  the  purchase.  The  surface  was  agricultural  land 
which  it  was  proposed  to  let  out  on  agricultural  tenancies  which  would 
bring  in  about  j£4000  per  annum,  but  there  was  evidence  that  even  if  the 
land  were  allowed  to  lie  fallow,  still  the  purchase  would  be  beneficial  to 
the  company.  There  was  no  express  power  in  the  memorandum  to  pur- 
chase land,  but  there  was  the  usual  clause  enabling  the  company  to  do  all 
things  "  incidental  and  conducive  to  the  attainment  ^  of  its  objects.  On 
motion  by  a  dissentient  shareholder  to  restrain  the  completion  of  the 
purchase  by  the  company. 

Held:  that  the  purchase  might  be  "incidental  and  conducive"  to 
the  attainment  of  tiie  company's  objects,  and  that  the  motion  must  be 
dismissed. 


T 


HIS  was  a  motion  by  a  shareholder  in  the  New  Bussia  Company, 
Limited,  on  behalf  of  himself  and  all  other  the  shareholders,  against 
the  company  and  the  directors,  to  restrain  them  from  entering  into  an 
agreement  for  the  purchase  of  certain  freeholds  nnder  the  following 
circamstances.  The  memorandum  of  association  of  this  company, 
which  was  incorporated  in  1869  under  the  Companies  Acts, 
stated  the  objects  to  be  to  work  iron  and  coal  mines,  and  to  carry 
on  the  business  of  steel  manufacturers  and  any  other  business  of  a 
similar  nature  subsidiary  to  the  foregoing.  There  was  also  the 
usual  clause  enabling  ''  the  doing  of  all  such  other  things  as  are 
incidental  or  conducive  to  the  attainment  of  the  above  objects." 
The  company  on  its  formation  entered  into  agreements  with  the 
owner  of  an  estate  in  Bussia  extending  over  sixty-five  square  miles, 
by  which  it  obtained  power  to  work  the  coal  mines  in  that  area, 
together  with  powers  to  sink  pits,  mak^  watercourses,  and  also 
acquired  certain  powers  as  to  the  use  of  the  surfiEtce  near  the  pits. 
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1889.  These  powers  were  to  endure  for  thirty  years  firom  1870  and  there 
Jo^w.  ^«^«  agreements  for  the  grant  of  a  further  thirty  years'  lease  from 
Balfovk.  1900,  and  for  another  thirty  years'  lease  from  1980.  This  was  so 
arranged  because  by  Russian  law  it  was  impossible  to  grant  a 
ninety  years'  lease.  Under  the  lease  of  1870  the  eompany  had 
expended  £400,000  working  the  mines.  The  owner  of  the  estate 
haying  recently  died,  an  opportunity  occurred  of  purchasing  the 
freehold  of  the  property.  A  meeting  of  the  company  was  held 
and  a  resolution  passed  on  March  14,  1889,  by  which  the  directors 
were  authorised  to  purchase  the  freehold  of  the  land  where  the 
company's  works  were  situated.  In  pursuance  of  this  resolution 
the  directors  proposed  to  expend  about  £200,000  in  the  purchase, 
and  to  let  out  the  surfoce  at  an  agricultural  rent  which  would 
bring  in  £4000  a  year,  and  it  was  to  restrain  them  from  pro- 
ceeding with  the  purchase  that  this  action  was  brought. 

Sir  Horace  Davey,  Q.C.,  Graham  Htutings,  Q.C.^  and  Maidlaw, 
for  the  plaintiff: — 

This  purchase  would  be  ttltra  vires  the  company.  There  is  no 
power  in  the  memorandum  to  acquire  land.  The  rule  is  that 
whatever  is  not  authorised  by  the  memorandum  is  forbidden. 
The  company  is  formed  to  work  coal  mines  and  it  is  not  necessary 
for  this  purpose  to  acquire  the  surfoce.  It  has  a  thirty  years' 
lease  with  powers  amply  sufficient  to  adequately  carry  on  its 
mining  operations.  By  acquiring  the  sur&ce  of  this  extensiye 
estate,  it  will  become  for  all  intents  and  purposes  a  large  landed 
proprietor.  This  is  engaging  in  a  new  undertaking  different  from, 
and  not  necessary  for,  nor  specified  among  the  original  objects. 

Rigby,  Q.C.^  Buckley,  Q.C.,  and  Kirhy  for  the  company : — 

This  purchase  would  be  ''  incidental  and  conducive  "  to  canying 
on  the  company's  objects,  and,  therefore,  within  its  powers.  To 
work  coal  mines  it  is  necessary  to  acquire  them  in  some  way. 
The  company  has  resolved  that  the  most  advantageous  way  is  by 
purchasing  the  freehold  of  this  estate.  It  is  true  it  proposes  to 
let  out  the  surface  land  at  a  rent  which  would  produce  £4000  per 
annum,  but  the  directors  say  that  to  purchase  would  still  be  the 
more  advantageous  way  of  acquiring  the  mines,  even  though  they  were 
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obliged  to  allow  the  surface  to  lie  fallow.     This  is  not  entering        i889. 
upon  a  new  undertaking,  but  is  only  a  way  of  carrying  out  the     j^^^, 
company's  objects.     The  company  has  sunk  £400,000  already  in     Balfour. 
the  undertaking,  and  it  has  only  a  thirty  years'  lease.     By  pur- 
chasing the  freehold  it  secures  to  itself  in  perpetuity  the  benefit  of 
the  capital  it  has  sunk.     This  is  not  a  sham  to  enable  the  company 
to  carry  on  something  not  within  its  objects. 

Buckley,  Q,C. : 

What  is  the  memorandum  of  association  to  contain  ?  The  Act 
says  it  must  state  the  objects  which  the  company  is  formed  to 
carry  out,  but  it  does  not  say  it  must  state  the  way  in  which  those 
objects  are  to  be  carried  out.  Many  companies  have  to  do  things 
not  specified  as  objects  in  their  memoranda.  Thus,  it  is  well 
known  that  gas  companies  now  make  most  of  their  profits  not  from 
the  gas,  but  from  the  sale  of  the  residual  products  from  the  manu- 
facture of  gas.  Again,  suppose  a  company  has  for  its  object  to  lend 
money  on  security,  and  in  course  of  time  that  it  has  to  take  posses- 
sion of  the  security,  it  may,  for  the  purpose  of  working  out  its 
beneficial  interest  in  the  security,  have  to  carry  on  some  business 
not  specified  in  its  memorandum.  If,  with  a  view  to  carry  out  its 
objects,  this  company  thinks  it  necessary  to  acquire  this  freehold, 
then  such  purchase  is  not  idtra  vires,  because  it  would  be  incidental 
and  conducive  to  the  attainment  of  the  company's  objects.  The 
memorandum  must  be  looked  at  to  see  what  the  company's  objects 
are,  but  not  to  see  whether  this  means  of  carrying  out  those  objects 
is  included. 

[They  cited  Ashbury  Railway  Carriage  Co.  v.  Riche  (z),  A.-G, 
V.  Great  Eastern  Railway  Co.  (a),  Simpson  v.  Westminster  Palace 
Hotel  Co.  (i),  Small  v.  Smith  (c),  and  Leif child's  Case  (d).] 

Sir  Horace  Davey  replied. 

Stirling,  J. : 

This  is  a  motion  by  Mr.  Johns,  a  shareholder  in  the  New  Russia 

(2)  L.  R.  7  H.  L.  653.  (c)  10  App.  Cas.  119. 

(a)  6  App.  Cas.  473.  {d)  L.  R.  1  Eq.  231. 

(6)  8  H.  L.  C.  712. 

C.C. — ^VOL.   I.  O 
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1889.       Company,  to  restrain  the  directors  from  giving  effect  to  a  resolution 
JoBysv.     paBsed  by  the  company  on  March  14  of  this  year,  on  the  ground 
Balfouf.     ii^Q^  j^  jg  uiffa  i^ires,     (His  lordship  stated  the  facts.)     It  is  ad- 
mitted there  is  no  express  power  in  the  memorandum  for  the 
company  to  purchase  land.     It  is  true  a  company  cannot  do  any- 
thing outside  its  objects  as  contained  in  its  memorandum,  but  this 
statement  is  to  be  taken  in  the  qualified  sense  as  stated  by  the 
Lord  Chancellor  in  Att.-Gen.  v.  Great  Eastern  Railway  Co.  (e). 
''  I  agree  with  Lord  Justice  James  that  this  doctrine  ought  to  be 
reasonably,  and  not  unreasonably,  understood  and  applied,  and  that 
whatever  may  fairly  be  regarded  as  incidental  to,  or  consequential 
upon,  those  things  which  the  legislature  has  authorised,  ought  not 
(unless  expressly  prohibited)  to  be  held,  by  judicial  construction, 
to  be  tdtra  vires.''     Therefore,  even  if  here  there  were  not  the 
words  '*  incidental  and  conducive,"  I  should  be  bound  to  construe 
the  memorandum  in  a  reasonable  way.     Now  the  objects  specified 
are  to  work  iron  and  coal  mines.    But  to  work  them,  they  must  be 
acquired  somehow.     Here  there  is  already  a  limited  acquisition 
under  the  lease.     The  question  is,  that  being  so,  whether  it  is 
beyond  the  power  of  the  company  to  acquire  the  fee  simple.     Let 
us  see  what  is  the  nature  of  the  property.     The  affidavits  say  that 
valuable  seams  of  coal  pass  under  the  whole  of  the  land.     The 
property  is  clearly  a  mining  property.     In  these  circumstances  is 
it  beyond  the  company's  powers  to  acquire  the  surface?    If  it  may 
acquire  the  mines  for  a  term  of  years,  I  do  not  see  why  not  the 
surface.     But  it  is  said  that  by  acquiring  the  surface  the  company 
becomes  a  land-owning  company.     If  the  evidence  showed  that  the 
object  in  purchasing  the  land  was  not  to  secure  the  mines,  but  to 
do  something  else,  or  if  the  necessary  result  was  to  embark  the 
company  in   something  not  authorised  by  the  memorandum,  the 
Court  would  interfere.     The  evidence  shows  that  the  company  has 
already  expended  £400,000  on  its  limited  interest,  and  the  company 
will  expend  jE200,000  to  secure  the  full  benefit  of  what  it  has 
already  expended.     At  first  I  was  struck  with  the  magnitude  of 
this  purchase,  and  it  seemed  to  me  that  from  its  magnitude  the 
company  would  be  driven  to  embark  on  some  business  beyond  its 

(e)  5  App.  Cas.  473  at  p.  478. 
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original  objects.     But  on  consideration,  I  do  not  think  this  need  '     1889 
result.     The  evidence   seems   to   displace  that.     It    was   almost     Johns  v. 
admitted  that  the  purchase  by  the  company  of  this  estate  and  the     ^^i-i^o^'i^- 
mines,  with  a  view  to  subsequently  dispose  of  the  surface,  would  be 
good.    It  is  said  the  surface  is  sparsely  populated,  and  that  the 
company  will  let  it  out  as  is  done  in  Bussia,  but  the  company  says 
it  would  even  be  better  to  allow  the  land  to  lie  fallow  than  to  allow 
this  bargain  to  be  missed.     It  seems  to  me  the  company  could 
make  some  arrangement  as  to  the  surface.     If  hereafter  the  com- 
pany should  embark  on  something  beyond  its  objects,  the  Court 
would  interfere,  but  on  the  materials  now  before  me  I  do  not  think 
that  what  the  company  proposes  is  ultra  vires,  and  therefore  the 
motion  is  refused. 

Solicitors  :  Bircham  d  Co. 

Norton^  Bose,  Norton  d  Co. 
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GLASIER  V.  ROLLS. 

Misrepresentations  in  Prospectus — Vendor  to  Join  the  Board  after  Allotment — 
Vendor  io  Company  liable  as  a  Promoter — "  Capital  Employed,*' 

The  owner,  R.,  of  a  business,  with  a  view  to  its  being  taken  over  by  a 
company  to  be  foimed,  sold  it  to  an  existing  company  who  resold  it  to  the 
new  company.  This  new  company  issued  a  prospectus  which  contained 
misrepresentations.  R.  did  not  see  this  prospectus  before  its  issne,  but 
he  saw  and  corrected  two  draft  prospectuses,  and  it  was  on  these  that  the 
prospectus  issued  was  based.  R.'s  name  appeared  on  this  prospectus 
among  the  list  of  directors,  but  it  was  stated  that  he  would  join  the  board 
only  after  allotment  G.  applied  for  shares,  relying  on  the  untrue  state- 
ments, and  brought  an  action  against  R. 

Held :  that  the  so-called  sale  by  R.  to  the  existing  company  with  a  view 
to  the  resale  by  the  latter  was  not  a  bond  fide  sale,  but  merely  constituted 
the  existing  company  R.'s  agents  for  the  purposes  of  the  real  sale  to  the 
company  which  issued  the  prospectus,  and  that  R.  was  liable  for  the  state- 
ments, because  he  was  in  the  position  of  a  promoter.  Meaning  of  '*  capital 
employed  "  discussed. 


T 


HIS  waB  an  action  in  which  the  plainbiff  claimed  damages  for 
fraudulent  misrepresentations  contained  in  a  prospectus  on  the 
faith  of  which  he  had  taken  shares  in  a  company  called  J.  Bolls  and 
Sons  (Limited). 

The  defendant,  George  Bolls  and  his  two  sons,  were  owners  of  a 
linoleum  business,  and  with  a  view  to  its  conversion  into  a  limited 
liability  company  the  business  was  sold  to  a  corporation  called  the 
Universal  Contract  Corporation  (Limited).  The  corporation  then 
resold  it  to  a  company  called  J.  Rolls  and  Sons  (Limited),  and  this 
company  before  the  allotment  of  shares  issued  a  prospectus  which 
contained  the  following  statements  : — 

"  The  annual  sales  are  already  very  large,  and  the  business  at 
the  present  time  returns  a  net  profit  of  over  17  per  cent,  on  the 
capital  employed.  From  a  careful  calculation  based  on  the  present 
results,  and  also  taking  into  consideration  the  increased  trade  and 
saving  in  the  cost  of  production,  which  must  occur  so  soon  as  the 
necessary  additions  and  improvements  are  completed,  the  directors 
feel  confident  that  the  shareholders  will  within  a  short  time  receive 
dividends  of  £20  per  cent.  .  .  .  The  business  has  been  established  and 
carried  on  with  great  success  for  the  past  ninety-four  years.     The 
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annual  net  profits  are  equal  to  17  per  cent,  on  the  capital  employed        igsg. 
in  the  business."  .  q^;;^^  ^ 

Relying  on  these  statements  the  plaintiff  took  200  shares  of  £6       Holls. 
each  in  the  company,  and  paid  ;£1,000  for  them.     He  now  con- 
tended that  the  profits  did  not  at  the  time  of  the  issue  of  the 
prospectus  amount  to  17  per  cent,  on  the  capital  employed,  and  ** 

since  then  the  value  of  the  shares  had  greatly  diminished.  The 
defendant  did  not  see  the  actual  prospectus  before  its  issue,  but  he 
corrected  two  drafts  of  it,  and  upon  these  the  prospectus  actuaUy 
issued  was  based.  His  name  as  director  was  on  the  prospectus, 
but  with  a  note  stating  that  he  would  not  join  the  board  until  after 
completion  of  the  purchase  by  the  company. 

The  plaintiff  now  brought  this  action,  alleging  that  the  defen- 
dant was  liable  for  the  misrepresentations  in  the  prospectus. 

Warmington^  Q.C.,  and  Solomon^  for  the  plaintiff,  argued  that 
the  defendant  must  be  held  liable  because  he  must  Have  supplied 
the  information  upon  which  the  prospectus  was  based,  and  he  knew 
of  the  issue  of  the  prospectus,  though  he  did  not  see  the  prospectus 
as  actually  issued.  They  also  contended  that  the  statements  were 
untrue  in  fact.  They  cited  Peek  v.  Gurney  (c),  Peek  y.  Derry  (d), 
Weir  V.  BeU  (e). 

Moulton,  Q.C.f  and  Muir  Mackenzie,  for  the  defendant,  urged 
that  the  defendant  was  not  a  director  when  the  prospectus  was 
issued,  and  was  not  therefore  liable  for  the  statements  it  contained. 
They  also  submitted  that  the  evidence  justified  the  statements  made. 

Mr.  Justice  Eekewich  delivered  two  judgments,  in  the  first  of 
which  he  dealt  with  the  question  of  the  liability  of  the  defendant 
for  the  statements  in  the  prospectus,  and  in  the  second  with  the 
question  whether  the  statements  were  untrue  in  fact. 

The  first  judgment  was  as  follows  : — 

Eekewich,  J. : 
It  is  difficult  to  overrate  the  importance  of  the  question  I  am 

(c)  L.  R.  6  H.  L.  377.  (d)  37  Ch.  D.  641. 

(0)  3  Ex.  D.  238 
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1880.  called  upon  to  decide.  The  enormous  extent  of  joint*Btock  enter- 
Glambr  «.  P^^^  during  the  last  two  or  three  decades,  its  enlargement  in  a 
Bolls,  particular  direction  of  more  recent  years,  and  the  continual 
varieties  which  are  introduced  into  prospectuses,  and  the  objects 
and  applications  of  joint-stock  companies,  all  combine  to  make  it  of 
the  first  importance  that  the  law  should  be  precise ;  and  the  point 
I  am  now  asked  to  decide  arises  here,  in  its  present  form,  I  belicTe 
for  the  first  time.  It  is  sought  to  make  the  defendant  liable  for  a 
statement  in  the  prospectus  about  a  profit  having  been  earned  of  * 
17  per  cent,  on  the  capital  employed.  It  has  already  been  proved 
that  the  plaintiff  relied  upon  this  statement,  and  I  must  assume — 
but  for  the  purpose  only  of  deciding  this  point — that  it  was  untrue, 
that  it  was  a  misrepresentation  which,  if  made  by  the  defendant, 
would  entitle  the  plaintiff  to  relief  in  an  action  of  deceit.  Then  I 
have  it  proved  that  this  particular  prospectus,  the  actual  document 
issued  by  the  company,  that  revise  of  it  which  was  finally  printed 
off  and  distributed,  was  not  seen  by  the  defendant.  He  did  see 
earlier  drafts,  earlier  proofs,  of  a  prospectus,  but  he  did  not  see  this 
particular  one.  Therefore,  if  it  were  necessary  to  prove,  as  against 
the  defendant,  in  an  action  of  deceit,  that  he  himself  was  a  party  to 
the  issue  of  the  prospectus  in  the  sense  that  he  saw  the  papers,  or 
one  of  the  papers,  issued,  or  the  copy  sent  to  the  printers,  or  in 
some  other  way  the  very  thing  which  reached  the  complaining  parties' 
hands,  the  defendant  would  be  entitled  to  judgment  in  this  case. 
The  question  is,  Is  that  the  limit  of  his  liability  ?  I  have  before 
me  two  or  three  cases  which  I  think  completely  guide  me  to  a  con- 
clusion upon  that  question  or  upon  the  principle.  Lord  Bramwell, 
who  was  then  a  member  of  the  Court  of  Appeal,  in  Weir  v.  Bell  (J), 
says  : — '^  I  think  that  every  person  who  authorises  another  to  act 
for  him  in  the  making  of  any  contract  undertakes  for  the  absence  of 
fraud  in  that  person  in  the  execution  of  the  authority  given,  as 
much  as  he  undertakes  for  its  absence  in  himself  when  he  makes 
the  contract."  Taking  that  as  my  guide,  I  have  to  inquire  whether 
the  defendant  was  in  any  way  a  principal  in  the  contract  between 
the  company  and  the  plaintiff,  so  as  to  be  liable  for  the  act  of  his 
agents — that  is,  for  the  act  of  those  who  issued  the  prospectus — 
on  the  ground  that  they  were  his  agents  conmiitting  the  fraud. 

(/)  3  Ex.  D.  2?8. 
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The  defendant  was  the  principal  partner  in  the  firm  of  Bolls  and        i889. 
Sons  ;  he  knew  more  ahont  and  was  more  interested  in  the  concern    qj^^^^^  ,;, 
than  any  other  person,  and  any  contract  for  handing  the  business       Rolls. 
over  to  a  joint-stock  company  or  other  purchaser  interested  him  far 
more  than  any  one  else.     Under  these  circumstances,  an  arrange- 
ment was  made  for  converting  this  partnership  business  into  that 
of  a  limited  company,  and  that  was  done  by  means  of  a  so-called 
sale  to  a  company  called  the  Universal    Contract    Corporation 
(Limited),   for  what  took  place  was  not,  in  any  proper  sense  of 
the  word,  a  sale.    It  is  true  that  in  the  contract  of  the  1st  of 
Aprily   1866,   the  defendant    and  his  partners  are  called   ''the 
vendors,"  that  the  corporation  are  called  ''  the  purchasers-,"  and  that 
the  contract  takes  the  form  of  one  of  sale  and  purchase  at  a  particular 
price,  and  it  is  also  true  that  the  price  to  be  paid  by  the  corpora- 
tion is  not  the  price  to  be  paid  by  the  company  purchasing  from 
them — J.   Bolls   and   Sons  (Limited).      But,    nevertheless,   this 
contract  is  something  quite  different  from  a  purchase  and  sale — it 
is  mere  machinej^  for  the  employment  of  the  corporation  to  act  as 
the  agents  of  Messrs.  Bolls  in  floating  this  company.     I  think  that 
view  is  supported  by  the  concluding  clause,  which  makes  the  agree- 
ment of  no  effect  if  the  purchase  is  not  completed  within  a  certain 
time — in  other  words,  if  the  so-called  purchasers  are  unable  to 
float  the  company  within  a  limited  time   the   whole  transaction 
falls  through.     But,   even   supposing  it  was  a  contract  for  sale 
and  purchase  in  the  strict  legal  sense  of  the  word,  nothing  was 
possible  without  the  defendant's  active  concurrence ;  and  in  order 
to  enable  these  purchasers  to  float  their  company  he  advertised  it 
and   gave  that  information  to  possible   investors  which  possible 
investors  would  require.     I  am  speaking  now  only  of  true  and 
honest  information  which  inquirers  would  ask  for.     Mr.  George 
Bolls  must  have  furnished    that    information,   and   must  have 
assisted  the  purchasers  to  look  into  the  books  of  the  company  for 
extracting  the  particulars  which  were  necessary.     It  was  impossible 
for  the  matter  to  proceed  without  his  concurrence,  and  therefore, 
if  you  look  into  the  prospectus,  you  find  references  to  the  firm 
which  would  lead  any  person  reading  the  prospectus  through  to 
come  to  that  conclusion.     I  do  not  rely  upon  those  statements ; 
but  I  point  out  that  they  are  there,  as  one  would  expect.     That 
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1889.  being  so,  Mr.  Rolls  wisely  stipnlated  for  seeing  the  draft  prospectus. 
Glamek  V,  ^®  ^^^  drafts  Nos.  1  and  2,  and  there  his  inspection  apparently  com- 
RoLLB.  menced  and  ended.  There  mnst  have  been  more  drafts,  but  when  he 
had  seen  and  as  he  says  finally  approved  draft  No.  2,  he  was  content  to 
leave  the  matter  in  the  hands  of  those  whose  immediate  business  it 
was  to  issue  the  prospectus.  But  he  took  a  peculiar  position.  An 
arrangement  was  made  by  which  Mr.  George  Bolls  and  his  sons 
were  to  become  directors  of  the  company,  and  in  order  to  avoid 
any  question  whether  the  contract  was  approved  by  them  as 
directors  when  they  were  themselves  the  vendors,  recourse  was  had 
to  a  device  which  has  been  conmion  of  late  years  (and  which  is  a 
device  which,  when  adopted  in  this  way,  may  as  well  be  given  up 
as  soon  as  possible)  of  stating  that  these  three  gentlemen,  who 
necessarily  had  a  large  interest  in  the  matter,  would  join  the  board 
on  completion  of  the  purchase.  Though  I  have  not  heard  it  from 
Mr.  Moulton,  I  suppose  it  would  be  gravely  suggested  that  by  that 
asterisk  and  that  note  their  liability  as  promoters  of  the  company 
is  avoided.  To  my  mind  their  liability  is  in  no  way  avoided  except 
that,  until  the  proper  time  arrived  when  they  reached  their  seats  on 
the  board,  they  would  not  be  liable  as  directors ;  but  that  they 
would  be  liable  as  promoters  &om  the  first  to  the  last  I  cannot  for 
a  moment  doubt.  Mr.  Bolls  seems  to  me  to  have  been  the  principal 
promoter  of  this  concern.  He  was  the  principal  partner ;  he  was  a 
party  to  this  agreement ;  he  insisted  upon  seeing  this  prospectus  ; 
he  was  to  take  a  large  share  of  the  purchase-money,  which  could 
only  be  reached  by  the  successful  floating  of  this  company ;  and  I 
have  no  doubt  whatever  that  he  is  properly  described  as  one  of  the 
promoters.  Possibly  he  might  be  called  the  first  promoter  of  this 
company.  That  being  so,  eveiything  must  have  been  done  by  the 
actual  directors,  by  those  who  were  acting  as  the  agents  of  the 
directors  of  the  Contract  Corporation,  as  persons  he  employed  as 
his  agents  and  persons  acting  on  his  behalf.  Then  I  find  in  Peek 
V.  Derry  (g),  Peek  v.  Oumey  (h),  and  Weir  v.  Bell  (i),  statements 
going  to  show  that  it  is  not  necessary  for  a  man  to  be  an  actual 
party  to  the  issue  of  the  actual  prospectus,  but  that  he  is  bound  to 
make  inquiries ;  he  is  bound  to  protect  himself  by  seeing  that  the 

(g)  37  Cb.  D.  541.  {h)  L.  R.  6  H.  L.  377. 

(i)  3  Ex.  D.  238. 
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tmth  is  told,  and  if  the  tmth  is  not  told  he  is  liable.  But  it  is  i889. 
said  that  here  again  Mr.  Rolls  did  not  know  of  the  issue  of  this  glasier  v. 
prospectus  until  after  the  plaintiff  had  applied  for  his  shares.  If  ^o"-*- 
in  Mr.  Bolls's  conduct  afterwards  anything  that  he  said  or  did  was 
reUed  on  as  of  itself  being  the  occasion  and  ground  for  an  action  of 
deceit,  I  should  certainly  hesitate  to  decide  the  point  as  I  am  now 
proposing  to  decide  it.  There  are  passages  in  Lord  Justice  CotUyn's 
judgment  in  Peek  y.  Derry  which  go  to  show  that  a  prospectus 
containing  a  misrepresentation  may  be  adopted  by  a  person  not 
originally  liable  for  it  so  as  to  give  a  right  of  action.  But  I  do  not 
think,  and  I  cannot  think,  myself  that  that  is  the  proper  interpreta- 
tion of  the  Lord  Justice's  language.  I  need  say  no  more,  because 
to  my  mind  what  is  said  by  the  Lord  Justice  and  in  other  cases 
amounts  to  this,  that  when  you  find  a  man  occupying  such  a 
position  as  Mr.  Bolls  accepted  here — Shaving  the  matter  brought 
to  his  attention  later,  taking  advantage  of  the  prospectus,  taking 
the  money  or  shares  which  were  got  by  means  of  that  prospectus, 
and  yet  never  repudiating  or  withdrawing  it,  there  is  strong 
evidence  to  show  that  originally  the  statement  was  made  with  his 
authority.  He  may  have  given  the  authority  carelessly,  but  he  is 
in  such  a  position  that  he  cannot  withdraw  that  which  as  an  honest 
man  he  ought  to  have  withdrawn.  Therefore  I  come  to  the  con- 
clusion that  there  is  enough  here  to  make  Mr.  Bolls  liable,  and 
that  the  only  question  which  remains  to  be  tried  is  whether  the 
prospectus  does  in  f&ct  contain  a  misrepresentation  of  fact. 

m 

m 

In  the  course  of  the  second  judgment  Mr.  Justice  Eeeewich 
said: — 

It  remains  now  to  decide  whether  the  representation  in  the  pro- 
spectus is  false,  and  if  it  be  false,  whether  it  must  be  considered  to 
have  misled  the  plaintiff  to  his  injury.  The  representation  concern- 
ing net  profits  was  inserted  without  sufficient  justification,  that  is, 
recklessly.  No  one  responsible  for  the  prospectus  had  the  means  of 
honestly  stating  as  a  fact  that  the  business  was  then  returning  a 
net  profit  of  17  per  cent,  on  the  capital  employed,  and  this, 
whether  the  construction  of  that  phrase  urged  by  the  plaintiff  or 
that  urged  by  the  defendant  is  the  right  one.  No  one  knew,  and 
no  one,  so  far  as  I  can  see,  had  taken  pains  to  ascertain,  what  the 
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1889.  net  profits  really  were,  and  therefore  no  one  calculated  the  rate  per 
Glaujui  v.  ^^^*  ^^  regards  any  amount  of  capital  stated  or  estimated  on  any 
R0LL8.  basis.  This,  of  coarse,  does  not  conclude  the  question,  and  I 
must  therefore  inquire  what  was  stated,  and  apply  the  result  to  the 
facts  and  figures  before  me.  The  first  step  in  the  inquiry  is  to 
construe  the  language  in  which  the  representation  is  conveyed.  I 
have  before  me  three  statements — first,  that  on  the  back  of  the 
prospectus,  *'  present  annual  net  profits  17  per  cent. ;  "  secondly, 
that  in  the  body  of  the  prospectus,  page  8,  **  the  business  at  the 
present  time  returns  a  net  profit  of  over  17  per  cent,  on  the  capital 
employed ;  "  and  thirdly,  that  in  the  circular  purporting  to  be 
annexed  to  the  prospectus,  ''  the  annual  net  profits  are  equal  to 
17  per  cent,  on  the  capital  employed  in  the  business."  It  was 
admitted  by  Mr.  Warmington  that  he  had  not  brought  home  the 
circular  to  the  plaintiff,  and  that,  therefore,  it  cannot  be  reUed  on 
as  part  of  the  representation  on  which  he  acted ;  but  the  circular 
does  not  in  substance  differ  from  the  language  of  the  prospectus 
and  may  be  disregarded.  Again,  although  the  statement  on  the 
back  of  the  prospectus  emphasizes  that  within,  it  contains  nothing 
which  otherwise  assists  the  construction  and,  subject  to  the  above 
remarks,  may  safely  be  laid  aside.  Turning  then  to  the  statement 
in  the  body  of  the  prospectus,  the  expression  *^  the  capital  em- 
ployed," not  merely  raises  the  main  question  in  the  action,  but  is 
the  governing  phrase  of  the  sentence  and  must  be  considered 
before  one  can  proceed  farther.  It  must  be  construed  with  refer- 
ence to  (1),  the  subject-matter,  and  (2),  the  context.  There 
can  be  no  question  about  the  ordinary  meaning  of  the  word 
**  capital."  The  question  is  what  is  to  be  understood  by  the 
expression  in  this  particular  document,  ^'capital  employed."  I 
have  no  doubt  what  idea  the  expression  as  here  used  reasonably 
conveys,  and  must  be  taken  to  have  been  intended  to  convey,  to 
the  mind  of  an  intelligent  reader  of  this  prospectus  considering 
whether  he  should  invest  his  money  in  "J.  BoUs  and  Sons 
(Limited)."  The  object  of  the  prospectus  is  to  tell  the  reader 
and  possible  investor  what  advantage  he  may  expect  to  receive 
from  an  investment,  and  a  valuable  part  of  the  information  is  that 
which  deals  with  past  experience  of  the  business  to  be  taken  over 
by  the  limited  company.     The  large  and  increasing  orders  render- 
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ing  necessary  an  increase  of  capital  (not,  be  it  observed,  replace-  i889. 
ment  of  capital  sunk  or  lost),  are  mentioned  ;  so  are  the  extensive  (jj^^^^^ 
and  extendible  buildings  and  machinery,  their  value,  and  that  of  Bolls. 
the  goodwill,  and  then  comes  the  answer  to  the  question  which  the 
reader  naturally  asks,  ''  What  have  the  proprietors  of  this  business 
made  out  of  it  ?  "  And  in  substance  it  is  this : — "  We  will  not 
tell  you  the  amount  of  capital  employed,  though  from  the  state- 
ments made  above  and  Messrs.  Prickett  and  Co.'s  valuation  you 
may  conclude  it  to  be  large  ;  but  this  we  tell  you,  that  it  has  of 
late  earned,  or  is  now  earning,  17  per  cent,  per  annum,  and  of 
course  we  hope  to  improve  on  that."  It  might  be  said  that  in  any 
event  the  capital  could  not  be  less  than  the  sum  mentioned  in 
Messrs.  Prickett  and  Co.'s  valuation,  but  though  this  would  be  a 
tempting  and  easy  conclusion  for  an  unwary  reader,  it  would  not 
be  a  true  one.  The  present  value  cannot  to  my  mind  be  in  any 
way  a  test  of  the  capital  employed.  Nor  is  any  guide  to  be  found 
in  the  statements  concerning  the  contracts  entered  into  by  the 
company.  The  unwary  reader  might  be  deceived  by  these  also, 
but  slight  reflection  would  tell  him  that  the  purchase-money  in- 
cluded the  goodwill  mentioned  in  the  valuation ;  and  the  goodwill 
as  valued  to  and  paid  for  by  the  company  could  not  be  treated  as 
capital  employed.  ''  What  is  a  business  worth  ?  '*  is  not  the  same 
question  as  "  What  is  the  capital  employed  ?  **  Nor  is  "  What  is 
your  capital  or  what  do  you  consider  your  capital  to  be  ? "  All 
these  questions  might  be  more  or  less  precisely  answered  without 
giving  the  information  which  this  prospectus  purports  to  give. 
The  answer  to  any  of  these  questions  might  in  one  case  be  a  large 
sum,  because  by  good  luck  and  good  management  a  trifling  original 
expenditure  had  produced  great  results ;  in  another  a  small  sum, 
because  by  bad  luck  or  bad  management  a  large  original  expendi- 
ture had  produced  nothing.  Interest  calculated  at  a  particular 
rate  on  the  present  value  would  in  the  first  case  be  far  smaller, 
and  in  the  second  case  tax  larger  than  it  ought  to  be  if  intended  to 
represent  the  earnings  of  the  original  capital.  Say  to  a  man, 
*'  You  invested  many  years  ago  in  such  and  such  shares.  What 
do  they  pay  you  ?  '*  or,  which  is  the  same  thing,  "  What  interest 
does  your  investment,  your  capital  employed,  yield?"    He  will 
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.  1889.  answer  according  to  the  rate  on  what  he  inyested,  not  according  to 
Glasibr  V  ^^^^  ^^  ^^^  present  value,  which  may  he  more  or  less.  [After 
Bolls.  giving  other  illustrations,  his  Lordship  continued.] — In  such  a 
case  as  this  the  capital  employed  in  a  husiness  is  the  amount  in 
pounds,  shillings,  and  pence  which  the  person  carrying  on  business 
has  invested  therein,  and  which,  if  not  so  invested,  might  be  in 
his  pocket,  or  otherwise  expended  on  his  account.  It  may  have 
been  wholly  or  partially  lost,  so  that  the  business,  if  realized  as 
a  going  concern,  would  not  produce  sufficient  to  replace  it,  or  it 
may  have  fructified,  so  that  under  like  circumstances  it  would  be 
replaced  with  usury.  But,  however  that  may  be,  it  is  what  was 
invested  or  employed  in  the  business,  and  it  is  properly  spoken  of 
as  invested  or  employed  for  the  purpose  of  determining  at  what 
rate  per  cent,  on  capital  the  profits  earned  by  the  business  ought 
to  be  calculated.  How  the  money  was  invested,  so  long  as  it  was 
put  into  the  business,  is  inmiaterial.  And  what  matters  it  how 
this  money  is  procured?  Whatever  its  source,  it  is  equally 
money  invested  or  employed  in  the  business — equally  the  mother 
of  profits.  On  the  other  hand,  money  withdrawn  from  the 
business  (or  profits  not  capitalized)  ceases  to  be  capital  employed 
as  from  the  date  of  withdrawal ;  so  that,  in  order  to  ascertain  what 
is  capital  employed  at  a  given  time,  we  must  add  to  the  original 
capital  any  sums  subsequently  brought  in  and  deduct  the  withdrawals. 

[His  Lordship,  after  referring  t-o  the  evidence,  continued] — I 
find  that  the  capital  employed  in  the  business,  which  on  the  Ist  of 
January,  1880,  was  £21,811  IBs,  Id.,  was  increased  between  that 
date  and  the  1st  of  January,  1885,  by  £5,700,  and  was  further 
increased  in  1885  by  the  two  sums  of  £500  each  brought  in  by  the 
sons,  so  that  in  1885  it  was  in  all  £28,511  15s.  Id.^  and  that,  as 
there  is  no  proof  of  any  withdrawal  before  or  in  that  year,  it  must 
be  taken  to  have  amounted  to  the  last-mentioned  sum  on  the  Ist 
of  January,  1886,  as  from  which  date  the  company  took  over  the 
business.  It  would  require  about  £4,760  to  provide  interest  at 
17  per  cent,  on  this  sum,  and  inasmuch  as  on  no  calculation  for 
any  possible  period  the  net  profits  of  the  business  reached  or 
approached  this  amount,  the  statement  in  the  prospectus  that  ''the 
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business  at  the  present  time  returns  a  net  profit  of  over  17  per  cent.  issQ. 
on  the  capital  employed  "  is,  on  any  construction  of  "the  present  qlamer  v. 
time,"  untrue,  and  would  remain  untrue  even  if  the  total  of  capital  Kolls. 
employed  were  largely  reduced.  I  might,  therefore,  avoid  express- 
ing any  opinion  on  the  construction  of  this  sentence  ;  but,  as  I  have 
necessarily  considered  the  question,  my  conclusion  may  as  well  be 
stated.  About  "  net  profits  "  there  is  no  difficulty.  It  is  the  sum 
divisible  among  the  partners  after  discharging  or  making  provision 
for  every  outgoing  properly  chargeable  against  the  period,  whether 
a  year  or  less,  for  which  the  profits  are  calculated.  Ought  a  de- 
duction to  be  made  for  depreciation?  [His  Lordship  stated  his 
reasons  for  answering  this  question  in  the  affirmative,  and  con- 
tinued]—Net  profits  may,  of  course,  be  ascertained  for  any  period  ; 
but  in  common  parlance  they  mean  annual  net  profits,  and  they 
must  be  thus  construed  in  a  prospectus  in  the  absence  of  language 
to  indicate  a  different  meaning ;  here  the  language  is  all  the  other 
way.  But  for  what  period  have  the  net  profits  been,  according  to 
the  prospectus,  17  per  cent.  ?  "  At  the  present  time,"  standing 
alone,  literally  means  "  Now,  in  May,  1889,  when  this  prospectus 
is  issued  " — ^but  to  construe  the  words  thus  would  be  only  justified 
by  the  impossibility  of  any  other  construction.  The  investor  is 
told  to  expect  20  per  cent,  on  his  money — from  when  ?  Clearly 
from  the  1st  of  January,  1886,  from  which  time  the  business 
belongs  to  the  company.  I  think  that  the  present  time  must  be 
taken  to  refer  back  to  that  date.  But  are  the  profits  spoken  of 
those  of  one  year  only  or  last  year's  ?  I  think  so.  I  do  not  say 
that  an  average  of  two  or  more  years  would  have  been  unfair,  or 
that  reference  to  a  single  year  of  exceptional  trading  not  likely  to 
be  continued  would  have  been  fair ;  but,  having  regard  to  all  the 
circumstances,  I  think  the  primary  meaning  is  the  profits  of  last 
year.  The  plaintiff,  therefore,  has  been  deceived.  The  statement 
as  to  17  per  cent,  net  profits  is  untrue.  The  plaintiff  has  suffered 
damage,  and  there  is  evidence  to  justify  an  inquiry.  Whatever 
damage  is  ascertained  on  the  result  of  that  inquiry,  the  defendant 
George  Bolls  must  pay.  I  have  held  him  liable,  not  because  he 
framed  the  language  of  this  particular  prospectus,  for  he  never  saw 
it — nor  because  he  must  be  taken  to  have  issued  it  in  the  character 
of  a  director,  for  he  was  not  a  director — but  because  he  was  a  pro- 
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I88i>«       meter  of  the  company,  and,  being  party  to  the  isaae  of  a  prospectns 
OhJMitB,  V.   ^^^  ^^^  ^^'^  benefit,  and  fnmiahing,  as  he  alone  coold,  the  materials 
fioLLA.      fQf  \^^  \^Q  owed  a  duty  to  eyery  person  thereby  invited  to  take  shares, 
which  dnty  he  failed  to  perform. 

Solicitors :  Byrne  d  Lucas. 
£r.  T*  Tadfnan. 


HIGH  COURT  In  re  YORK  GLASS  CO. 

op  justick, 
chanckrt 

DIVISION.     R^'^f^ion  of  Capital — Purchase  by  Company  of  its  own  Shares — Companies  Act, 
Bjp,,,^^  1867,  Sec,  9 — Companies  Act,  1877,  Sec,  4. 

^  Choty!^'  a  company  having  purchased  certain  of  its  own  shares  out  of  the  profits 

1SS9. '  available  for  dividend,  passed  a  special  resolution  for  the  reduction  of  its 

^-v— '  capital  by  writing  off  from  its  nominal  capital  a  sum  represented  by  the 

April  6w.  shares  purchased,  which  were  to  be  cancelled.  All  the  creditors  consented 

to  the  proposed  reduction.    On  application  t^  the  Court,  leave  was  given 
to  reduce  the  capital  in  this  way. 


T 


HIS  was  a  petition  for  the  sanction  of  the  Court  to  the  redac- 
tion of  the  capital  of  the  York  Glass  Company.  The  company  was 
incorporated  in  1864  with  a  nominal  capital  of  £100,000,  divided 
into  1,000  shares  of  d£100  each.  All  the  shares  except  7  were 
allotted  and  fully  paid  up.  Between  1867  and  1881  the  directors, 
without  there  being  in  the  memorandum  any  power  for  the  company 
to  purchase  its  shares,  expended  d£26,805  out  of  the  profits  of  the 
company  available  for  dividend  in  the  purchase  of  169  of  the 
company's  shares  at  the  market  price,  and  these  purchases  appeared 
in  the  balance  sheets  which  were  submitted  to  the  annual  general 
meetings.  In  June,  1888,  when  the  last  dividend  was  paid  it 
amounted  ta  6^  per  cent.,  and  was  paid  only  upon  the  shares  other 
than  the   169  owned  by  the  company.     In   October,  1888,  the 
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company  by  special  resolution  altered  its  articles  of  association  so       i889. 
as  to  acquire  the  power  to  reduce  its  capital,  which  it  then  pro-       i^Tre 
ceeded  to  do  by  a  special  resolution,  writing  off  the  169  purchased  ^^^^  Gi^^aa 
shares  together  with  the  7  unissued  shares,  and  reducing  to  that 
extent  the  nominal  capital  of  the  company.     The  company  now 
applied  to  the  Court  for  its  sanction  to  the  reduction  in  the  terms 
of  the  special  resolution.     All  the  creditors,  amounting  in  value  to 
£1,600,  consented  to  the  proposed  reduction. 

Romer,  Q.C.,  and  Vernon  Smithy  for  the  company,  referred  to 
the  Companies  Act,  1867,  sec.  9,  and  the  Companies  Act,  18779 
sec.  4. 

Mr.  Justice  Chitty  made  the  order. 

Solicitors  :  Bell,  Brodrick  d  Oray. 


208 


COMPANY   REPORTS. 


COURT  OP 
APPEAL. 

Beyorb 
Cotton,  L.J., 

LlNl)LBT,L.J., 

BOWBK,  L.J. 

1889. 

March  2Uh 

and 
April  Slh, 


In  re  the  railway  TIME  TABLES  PUBLISHING  CO. 

Rectification  of  Register — Issue  of  Shares  at  a  Discount — Dealings  with  the 
Shares — Assent  to  Name  being  on  the  Register — Knowledge  of  Facts,  Mistake 
of  their  Legal  Effect — Companies  Act,  1867,  Sec,  26. 

Mrs.  S.  applied  for  shares  which  a  company  was  purporting  to  issue 
at  a  discount.  They  were  allotted  to  her  and  notice  of  the  allotment 
communicated  to  her.  Knowing  that  she  was  on  the  register  of  members 
she  dealt  with  the  shares,  selling  a  portion  of  them  and  voting  at  a 
meeting  of  the  company  in  respect  of  the  remainder.  About  twelve 
mouths  after  she  had  agreed  to  take  these  shares,  a  decision  of  the  Court  of 
Appeal  throwing  doubt  on  the  validity  of  an  issue  at  a  discount  came  to 
her  knowledge,  and  shortly  afterwards,  when  the  company  proposed  to 
make  a  new  issue  at  a  discount,  she  wrote  to  the  company  that  she  had 
been  advised  that  the  issue  would  be  illegal  and  that  she  should,  if  neces- 
sary, take  steps  to  oppose  it.  About  five  months  later,  t.«.,  on  May  10, 
1888,  the  Court  of  Appeal  decided  that  the  issue  of  shares  at  a  discount 
was  invalid.  On  June  6  Mrs.  S.  wrote  to  the  company  referring  to  this 
decision,  and  desiring  the  company  to  remove  her  name  from  the  register  ; 
and  on  November  15  she  applied  to  the  Court  by  motion  for  rectification 
of  the  company's  register  by  removal  therefrom  of  her  name,  and  this  was 
granted  by  Mr.  Justice  Stirling. 

Held :  on  appeal,  that  there  was  evidence  to  show  that  she  had  agreed 
to  become  a  member  of  the  company,  and  had  assented  to  being  on  the 
register ;  that  there  never  was  any  mistake  by  her  as  to  the  facts,  but 
only  as  to  their  legal  effect,  and  that  she  could  not  be  relieved  from  the 
liability  imposed  by  law  to  pay  for  what  she  had  assented  to  take,  and 
that  her  name  must  therefore  remain  on  the  register. 


T 


HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  Stirling. 

On  November  29,  1886,  The  Railway  Time  Tables  Publishing 
Company  resolved  to  issue  5000  shares  of  the  nominal  value  of  £b 
each  at  a  discount  of  £A  10a.  each.  Mrs.  Sandys  agreed  on 
January  14,  1887,  to  take  673  of  these  shares,  and  on  March  25, 
1887,  she,  having  then  paid  lOs.  on  each  share,  received  a  certificate 
of  the  shares.  On  March  80,  1887,  she  sold  150  of  these  shares 
at  30«.  each,  and  obtained  from  the  company  a  new  certificate  in 
respect  of  523  remaining  shares.  In  August,  1887,  she  further 
dealt  with  her  shares  by  executing  another  transfer  of  a  portion  of 
them.     In  December,  1887,  the  Court  of  Appeal,  in  deciding  the 
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case  of  In  re  AdcUestone  LAnoUvm  Co.  (k)  incidentally  expressed  an  i889. 
opinion  against  the  validity  of  an  issne  of  shares  at  a discoont.  In  j,^  J^^Tths 
January,  1888,  the  company  proposed  to  increase  its  capital  and  to  R^^way 
make  a  new  issue  of  shares  at  a  discount,  and  in  consequence  of  Publxskxmo 
this,  Mrs.  Sandys  on  February  2,  1888,  wrote  to  the  company  that 
she  had  been  advised  by  counsel  that  the  company  could  not  validly 
issue  shares  at  a  discount,  and  that  if  the  directors  issued  the  new 
shares  otherwise  than  at  par  value,  application  would  be  made  to 
restrain  them.  She  had  signed  proxies  for  votes  to  be  used  at  the 
meeting  in  January.  On  May  10,  1888,  the  Court  of  Appeal 
decided  in  In  re  Almada  and  Tirito  Co.  (I)  that  the  issue  of  shares 
at  a  discount  was  invalid.  On  June  6,  1888,  she  wrote  to  the 
company  referring  to  this  decision,  and  desiring  the  company  to 
rectify  the  register  by  removing  her  name  from  the  list  of  members 
and  to  return  to  her  the  money  she  had  paid  for  the  shares.  On 
November  16  she  applied  to  Mr.  Justice  Stirling,  who  held  that  as 
to  150  of  the  shares  which  she  had  sold  in  March,  1887,  to  a  pur- 
chaser for  value  without  notice  of  the  shares  having  been  invalidly 
issued,  and  of  which  shares  Mrs.  Sandys  had  subsequently  taken  a 
re-transfer,  she  was  entitled  to  hold  them  as  fcdly  paid ;  but  that 
as  to  the  remaining  528  shares,  her  name  must  be  removed  from 
the  register,  and  there  must  be  an  order  to  repay  her  the  money 
paid  in  respect  of  them,  as  damages  under  sect.  86  of  the  Companies 
Act,  1862.    From  that  decision  the  company  appealed. 

BedUf  Q^C.f  and  Carson,  for  the  appellant : — 

Firstly,  she  did  agree  to  take  the  shares.  They  were  allotted  to 
her,  and  she  was  properly  on  the  register.  Was  the  contract  a 
mere  nullity,  or  was  it  only  voidable  ?  Mr.  Justice  Stirling  held 
that  it  was  void,  but  really  it  was  only  voidable.  She  had  obtained 
the  status  of  member  of  this  company,  although  she  agreed  to 
become  a  shareholder  under  a  misapprehension  as  to  the  legal 
effect  of  the  contract  she  had  entered  into.  When  the  shares  were 
allotted  to  her,  though  both  she  and  the  company  believed  her  to 
be  legally  credited  with  shares  at  a  discount,  still  she  was  on  the 

(fc)  37  Ch.  D.  191. 

(l)  Ante,  Pt  I.,  p.  28  ;  and  38  Ch.  D.  415. 

0.0. — VOL.   I.  ** 
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1889.       register  by  her  own  assent.     The  contract  was  perhaps  voidable  ; 
Ik  wTthm  ^loixuter^s  Case  (m). 

Bailwat 
Tim  Tablba  ^  . 

PuBLisHiKQ       [BowEN,  L.J. :  There  the  contract  was  Yoid.    It  is  no  anthonty 
to  show  the  distinction  between  a  void  and  a  voidable  contract.] 

[LiNDLET,  L.J. :  Bnt  here  she  asked  for  one  thing,  and  yon  gave 
her  another.    Is  that  a  contract  at  all  ?] 

It  is  a  voidable  one.  She  knew  she  was  on  the  register,  and  she 
dealt  with  the  shares  by  selling  some  and  acting  as  a  member  in 
respect  of  the  rest. 

[BowEN,  L.J. :  Why  do  you  not  put  year  case  that  the  action  of 
a  person  who  has  had  an  allotment  communicated  to  him  and  who 
keeps  the  shares  is  evidence  of  his  agreeing  to  take  them?  It 
does  not  seem  to  me  to  be  a  question  of  void  or  voidable  contract.] 

We  do  submit  that  the  facts  show  acquiescence  on  her  part  to 
take  the  shares  from  the  fact  of  her  having  had  notice  of  her  name 
being  on  the  register,  and  her  allowing  it  to  remain  after  she  had 
every  reason  to  believe  the  issue  at  a  discount  was  illegal.  The 
decision  in  the  Addlestone  Linoleum  Co.  (n)  was  given  on  Decem- 
ber 7,  1887,  but  she  took  no  step  to  have  the  register  rectified  till 
the  motion  which  Mr.  Justice  Stirling  heard  on  November  80, 1888. 
She  allowed  greater  time  to  elapse  than  in  Kincaid*9  Case  (o). 

[They  cited  also  Perretfs  Case  (p),  Wynne's  Case  (q),  Andress* 
Case  (r),  Black  <k  Co*s  Case  (»),  and  Bwrldnshaw  v.  NicoUs  (t).] 

Buckley^  Q.C.,  and  Chester  for  the  respondent: — 

We  submit  the  case  is  this.  Originally  there  was  no  valid  con- 
tract. Mrs.  Sandys  was  registered  at  the  time  that  no  contract 
existed.  Then  occurred  dealings  by  her  with  the  shares  when 
there  was  no  contract,  and  when  she  had  not  such  shares  as  both 

(m)  L.  R.  7  Eq.  273.  (q)  L.  R  8  Ch.  1002. 

(n)  37  Ch.  D.  191.  (r)  8  Ch.  D.  126. 

(o)  L.  R  2  Ch.  412.  («)  L.  R  8  Ch.  264. 

Ip)  L.  R  15  Eq.  250.  (0  3  App.  Caa.  1004. 
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parties  intended  she  should  have.     Then  came  her  knowledge  of       i889. 
the  invalidity  of  an  issne  at  a  discount.     Thereupon  she  repudiated    j,^  ^Tthb 
the  shares,  and  then  gave  notice  of  motion.     It  was  on  February  2,     Railway 

X IKB  jl.  JLBI*S8 

1888,  that  she  wrote  that  she  had  been  advised  by  counsel  that  Publishino 
the  issue  of  shares  at  a  discount  was  invalid.  We  ask  that  all  her 
transactions  with  the  shares  in  1887  should  be  ignored,  because  at 
that  time  she  had  no  knowledge  of  the  real  state  of  the  matter. 
Then  February  2,  1888,  is  the  first  moment  when  the  question  of 
assent  to  a  new  contract  could  be  material.  After  that  date  she 
did  nothing  except  repudiate  the  shares.  She  did  indeed  in 
August,  1888,  take  part  with  other  shareholders  in  signing  a 
requisition  for  calliog  a  meeting  to  consider  the  situation  as 
affected  by  the  decision  in  In  re  Almada  <k  Tirito  Co.  (u). 
That  is  the  sole  act  which  she  did  as  a  shareholder  since  February  2. 
Her  attitude  was  one  of  constant  repudiation,  and  there  is  no 
evidence  of  her  assenting  to  a  new  contract.  Her  only  contract  was 
one  to  take  £5  shares  on  payment  of  lOs.  on  each.  She  never 
accepted  a  contract  on  new  terms :  Beck's  Case  (x), 

[Cotton,  L.J. :  She  knew  she  was  on  the  register.  She  never 
intended  to  pay  the  whole  £5.  It  is  the  law  which  throws  on  a 
person  found  on  the  register  the  burden  of  paying  the  whole.] 

[BowEN,  L.J. :  You  may  have  a  contract  either  by  two  minds 
assenting,  or  else  by  one  so  acting  as  to  induce  in  the  other  a  belief 
that  he  has  assented  and  so  being  estopped  from  denying  that  he 
has  assented.] 

In  the  cases  referred  to,  where  people  found  on  the  register  have 
been  made  to  pay  for  their  shares  on  the  ground  that  they  had  not 
been  paid  for  in  cash,  the  contract  between  the  parties  was  a  valid 
one  and  would  have  been  upheld  if  they  had  not  omitted  the  legal 
form  of  previously  registering  a  contract.  But  here,  the  contract 
was  invalid  from  the  beginning  and  could  not  be  carried  out  at  all. 

Cotton,  L.J. ; 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  Stirling,  direct- 

(tt)  AnUy  Tt  I.,  p.  28  ;  and  38  Ch.  D.  415.  (x)  L.  R.  9  Ch.  392. 
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1889.  ing  that  the  register  of  the    Railway  Time    Tables  Pablishing 

In  bjTthb  Co^V^^J  should  be  rectified  by  remoying  the  respondent's  name  in 

Eailwat  respect  of  528  shares,  being  a  portion  of  673  shares  which  had 

PvBLisHiNo  been  allotted  to  her.     The  shares  were  part  of  an  issne  which  had 

Co 

been  made  at  a  discount  of  £4  10«.  on  every  £B  share,  and  a  con- 
tract was  duly  registered  under  the  Act  of  1867,  which  it  was 
supposed  would  enable  that  to  be  done  e£Fectually,  but  that  was  a 
mistake.  This  court,  some  time  after  the  issue  of  those  shares, 
decided  that  that  Act  did  not  enable  shares  to  be  issued  at  a 
discount.  That  case  has  been  discussed  during  the  argument  in 
this  case.  What  this  lady  did  was  this.  The  shares  were  allotted 
to  her  and  her  name  was  on  the  register.  She  dealt  with  160  of 
the  shares,  and  then  sent  in  to  the  company  her  certificate  for  the 
678  shares,  requiring  instead  two  certificates,  one  for  the  purchase 
of  the  150  shares,  the  other  for  herself  for  the  balance.  She  also 
sent  proxies  for  the  company's  meeting  in  January,  1888,  on  which 
she  desired  to  vote  in  respect  of  these  shares.  She  did  not  in  fact 
vote,  because  she  sent  in  her  proxies  too  late,  but  she  acted  as  the 
holder  of  these  shares.  On  February  2,  1888  she  wrote  objecting 
to  the  proposed  new  issue  of  shares  on  the  same  footing,  but  not 
until  June  6,  1888  did  she  seek  to  be  relieved  of  her  shares,  and 
the  notice  of  motion  to  rectify  the  register  was  given  only  on 
November  15,  and  when  the  motion  was  heard  by  Mr.  Justice 
Stirling,  he  made  the  order  which  is  now  appealed  from.  In  my 
opinion  that  order  was  wrong.  It  is  said  she  never  assented  to 
pay  JB4  10a.  per  share  and  that  all  she  assented  to  was  to  take  these 
shares  on  payment  of  10«.  and  of  10«.  only.  If  she  had  never  been 
registered  and  had  not  recognised  the  fact  of  her  being  registered, 
the  company  could  not  have  forced  her  to  take  the  shares,  and  if 
the  shares  had  been  put  into  her  name  without  her  knowledge  and 
without  any  assent  by  her  except  such  assent  as  was  given  by  that 
contract,  then  she  would  have  been  entitled  to  say  to  the  company, 
*'  You  have  put  me  on  the  register  without  my  assent  and,  there- 
fore, you  must  take  me  off,"  and  the  court  would  then  take  her  off, 
if  she  had  not  been  taken  off  by  the  company.  But  here  she  had 
assented  to  be  on  the  register,  and  I  doubt  if  the  mere  fact  of  her 
selling  a  large  portion  of  the  shares  would  not  be  an  assent  as 
regards   the   rest   of  them,   because   she   sought  to  act  as  the 
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registered  owner  and  did  so  by  obtaining  proxies.    Bat  it  is  qoite       1889. 

clear  she  never  entered  into  any  new  agreement  to  pay  the  £4t  10s.    j^^  ^b  Thb 

but  her  Kability  does  not  depend  on  any  agreement  on  her  part  to  Tj^xlBig 

pay  the  full  £5  per  share,  but  on  the  Companies  Act,  1867.     The  Publwhiko 

law«  threw  on  her  this  liability  when  she  agreed  to  be  on  the 

register.     She  is  not  entitled  to  be  removed  from  the  register 

merely  because  she  made  a  mistake  as  to  the  consequences  of  her 

assent  to  being  on  the  register.    But  then  it  is  said  there  are 

cases  which  she  can  rely  upon.    In  the  Almada  and  Tirito  Case  (y), 

Allen  made  application  and  took  shares  issued  at  a  discount.    But 

he  never  assented  to  be  on  the  register,  and  as  soon  as  he  knew  he 

was  on  it,  he  applied  to  be  removed.     Therefore,  there  was  not 

there  what  is  the  material  point  here,  the  assenting  to  be  on  the 

register.     Beck's  Case  (z)  was  not  a  mistake  of  law,  but  of  fact. 

It  cannot  be  taken  there  that  he  assented  and  asked  for  a  certifieate 

for  his  shares  with  the  knowledge  that  the  directors  had  introduced 

a  new  term  into  the  contract.     In  my  opinion,  Mr.  Justice  Stirling's 

order  cannot  be  supported,  but  Mrs.  Sandys'  name  must  remain  on 

the  register. 

LiKDLET,  L.J. : 

I  am  of  the  same  opinion.  I  have  two  preliminary  observations  to 
make.  The  first  is  in  the  respondent's  favour.  That  is,  that  she 
has  applied  before  a  winding-up,  and  that  puts  her  in  a  better 
position.  The  second  is  against  her :  there  never  was  any  mistake 
by  her  as  to  the  facts,  but  only  as  to  the  legal  effect  of  what  she 
has  done.  She  knew  the  shares  had  not  been  paid  up  in  full,  but 
she  thought  nevertheless  she  would  not  have  to  pay  up  on  them. 
She  applied  for  678  shares  of  £6,  on  which  £4  10s.  was  to  be 
credited  as  paid  up,  and  she  received  an  allotment  letter,  and  she 
is  registered  accordingly.  If  then  she  had  found  out  that  this  was 
not  a  compliance  with  the  contract  she  wished  to  enter  into,  she 
need  not  have  accepted  the  shares,  and  she  could  then  have  obtained 
rectification.  If  she  had  come  a  short  time  after,  she  need  not 
have  accepted  what  the  company  gave  her,  but  if  she  does  accept, 
then  she  does  not  require  a  fresh  bargain  on  her  part  to  pay  for 

(y)  Anie,  Pt  I.,  p.  28  ;  and  38  Ch.  D,  415,  {»)  L.  R  9  Ch.  392. 


214  CQMPANT   BEPOBIS. 

18S9.       ihem*    Thai  is  the  fidhMj  of  the  whde  ftrgmnent.      She  uked  fat 

Iv  uTthb  ^'^^  thing  and  she  got  aaothery  bat  she  kept  what  she  got,  and  the 

^^^^^    htw  Bays  she  moat  therefore  pay  ior  it.      Being  ignorant  of  her 

PcBLMHnio  rights,  she  treats  herself  as  a  shareholder,  she  dealt  with  the 

Co 

shares,  exchanged  her  certificate  for  the  whole  number,  for  a  certifi- 
cate lor  the  residue  unsold,  sent  proxies  fi>r  use  at  a  general 
meeting,  and  in  short,  she  accepted  the  position  of  a  shareholder. 
Does  her  liability  depend  on  her  intention  ?  No.  The  Act  of  1867, 
section  25,  says,  **  Eyery  share  in  any  company  shall  be  deemed 
and  taken  to  have  been  issued  and  to  be  held  subject  to  the  pay- 
ment of  the  whole  amount  thereof  in  cash,  unless  the  same  shall 
baye  been  otherwise  determined  by  a  contract  duly  made  in  writing 
and  filed  with  the  Registrar  of  Joint  Stock  Companies  at  or  before 
the  issue  of  such  shares."  There  is  therefore  a  statutory  obliga- 
tion independently  of  whether  she  agrees  to  pay  in  full  or  not. 
She  has  chosen  to  accept  these  shares  with  full  knowledge  of  all  the 
^acts,  and  it  is  £ar  too  late  for  her  to  come  now  and  try  to  get  off. 

Jn  Arnofa  Cage  (a),  there  was  wanting  the  assent  to  take  the 
shares,  which  we  have  here.  In  Carting's  Case  (b),  he  had  got  shares 
which  had  been  issued  as  paid  up  and  in  respect  of  which  there  was 
a  registered  contract.  He  had  got  them  by  a  breach  of  trust,  but 
he  wa9  held  entitled  to  keep  them  as  paid  up  shares.  That  was 
a  case  where  th^  wrong  remedy  was  taken  by  the  liquidator.  Bnt 
here  we  should  in  effect  be  repealii^  section  25  of  the  Act  of  1867, 
if  we  decided  in  fSnYour  of  the  respoi^dent. 

BowEN,  L.J, : 

I  am  of  the  same  opinion^  The  case  is  simple,  and  turns  on 
ordinary  principles.  Did  the  applicaixt,  whose  name  is  upon  the 
register,  agree  to  become  a  member  ?  Had  the  matter  been  only  a 
question  of  coi^tract,  it  was  not  one  which  could  have  been  enforced 
by  the  company  bad  it  rested  in  fierif  The  company  would  have 
no  right  to  force  shares  on  her  without  regard  to  the  conditions 
she  had  made.  But  the  matter  did  not  r^8t  there,  filter  she 
knew  of  her  name  being  on  the  register,  she  did  acts  which  were 
consistent  only  with  m  intention  of  treating  herself  as  a  n^emberp 

(a)  36  Ch.  D.  702.  (6)  1  Ch.  D.  116. 
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If  I  order  goods  of  one  description,  and  goods  of  another  descrip-       ,i889. 
tion  are  sent  to  me,  bat  still  I  elect  to  take  them,  then  the  law    j^^  ^^hs 
implies  from  my  acts  a  promise  to  pay  for  these  goods.    Here  the  «  Railway 
applicant  kept  the  shares,  and  remained  on  the  register,  although  Publishing 
the  shares  had  not  been  allotted  with  the  conditions  she  had  bar- 
gained for.    From  this  there  can  be  only  one  inference,  that  is, 
that  she  agreed  to  become  a  member.     This  seems  to  me  to  be  the 
converse  of  Amofs   Case  (c).    He  never  assented  to  what  the 
company  had  done.     There  is  evidence  here  of  an  assent  which 
was  wanting  in  that  case. 

Solicitors :  Paine,  Son  dk  Pollock. 
James  Neal. 


BURLAND  V.  THE  ROXBURGH  OIL  CO.  high  couet 

OP  J1TSTIGB 

In  re  BURLAND'S  TRADE  MARK.  chanceey 

DIVISION. 

Practice— Companies  Ady  1862,  Sec.  62— i?.  &,  a,  0. 11,  r.  1,  «*6«.  (f)Service  m^Tuoticb 

of  Writ  qvJt  of  the  Jurisdiction,  Chitty. 

Leave  was  given  to  serve  a  writ  in  Scotland  on  a  Scotch  joint  stock         ^^^ 
company  which  had  assets  in  England  and  also  hranch  offices  at  various     April  9th, 
places  within  the  jurisdiction  from  which  it  supplied  goods  of  the  descrip- 
tion as  to  which  the  action  sought  an  injunction. 


T 


HIS  was  an  application  for  leave  to  serve  a  writ  of  summons  out 
of  the  jurisdiction,  nnder  the  following  circumstances.  The  defen- 
dant was  a  Scotch  joint  stock  company  having  offices  in  London, 
Manchester,  Hull  and  other  places  in  England,  and  it  had  assets 
in  England.  It  carried  on  business  within  thirty-nine  miles  of  th^ 
plaintiff's  place  of  business,  and  from  there  it  supplied  customera 

(c)  36  Ch.  D.  702. 
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1889.       with  the  yery  goods  which  it  was  sought  hy  the  action  to  obtain  an 
BuBLAND  V.  injunction  to  restrain  him  from  doing. 

The 

£0XBUBGH 

Oil  Co.      Cutler,  ex  parte,  for  the  plaintiff: — 

In  SB 

Bublakd'8  I  apply  onder  0.  11,  r.  1,  subsec.  (/),  B.  S.  C.  The  company 
'  carries  on  this  business  within  the  jurisdiction.  The  only  way  to 
enforce  the  injunction  Would  be  by  sequestration  of  its  assets,  and 
it  has  assets  in  England.  Marshall  v.  Marshall  (d)  does  not  lay 
down  any  hard  and  fast  line,  for  if  so,  it  would  not  be  consistent 
with  Tozier  y.  Hawkins  (e)  in  the  other  branch  of  the  Court  of 
Appeal.  In  Marshall  y.  Marshall  the  defendant  had  no  place  of 
business  in  England, 

[Chittt,  J. :  Had  the  defendant  there  property  in  England  ?] 

No.  If  orders  were  sent  to  him  in  Glasgow,  he  sent  the  goods 
from  there  into  England.  In  this  case  the  plaintiff  in  his  afifidayit 
says  he  complains  of  what  the  defendant  company  is  doing  in 
Manchester  and  Hull. 

[He  also  referred  to  the  Companies  Act,  1862,  sec.  62,  and  to 
Wood  y.  Anderston  Fovmdry  Co.  (/).] 

Chittt,  J. : 

I  do  not  think  yon  are  quite  within  Marshall  y.  Marshall  (d). 
I  make  the  order.  But  you  may  haye  to  contest  it,  at  your  own 
risk. 

Solicitors :  Torr,  Janeway  d  Co. 

{d)  38  Ch.  D.  330.  (/)  W.  N.  (88),  180  ;  and  4  Times 

(e)  15  Q.  B.  D.  680.  Rep.  108. 
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BLAKER  V.  HERTS    AND    ESSEX   WATERWORKS       high  court 

OP  JUSTICE, 
COMPANY.  CHANCEEY 

DIVISION. 

D^rUvrei — Poxoer  of  ScUe — Conveyancing  Act,  1881,  Sec.  19 — Public  Under-       Bbpobs 
taking — Refusal  of  the  Court  to  Direct  a  Sale  or  Appoint  a  Manager,  Mb.  Justicb 

1889. 
A  company  formed  under  the  Companies  Act^  1862,  to  take  over  an         ^.^ 

undertaldng  which  had  been  established  and  carried  on  by  two  individuals  April  ISth, 
under  a  ProYisional  Order  under  the  Gas  and  Waterworks  Facilities  Act, 
1870,  for  the  purpose  of  supplying  a  district  with  water,  issued  deben- 
tures in  part  payment  for  the  purchase  of  the  imdertaking.  The  deben- 
tures, which  were  under  seal,  purported  to  be  a  first  charge  upon  the 
"  undertaking,  lands,  works,  plant,  property  and  effects  (both  present  and 
fature),  but  so  that  the  same  may  be  a  floating  security,  not  hinderiog  any 
....  dealings  in  the  course  of  the  business  of  the  company."  Some 
time  after  the  issue  of  the  debentures  a  Provisional  Order  was  obtained 
which  recognised  the  company  as  'Hhe  undertakers."  The  company 
having  made  default  in  repaying  the  principal  monies  on  the  day  set  forth 
in  the  debentures,  an  action  was  brought  by  some  of  the  debenture- 
holders  on  behalf  of  themselves  and  all  the  other  debenture-holders,  and 
it  was 

Held :  that  debentures  are  not  within  section  19  of  the  Conveyancing 
Act,  1881,  which  confers  a  power  of  sale  on  a  mortgagee  where  the  mort- 
gage is  by  deed. 

Edd  aleo :  that  the  decision  in  Gardner  v.  London,  Chatham  ds  Dover 
Bailway  Company  (L.  R  2  Ch.  201)  was  applicable,  and  that  the  Court 
woxdd  not  make  an  order  authorising  the  selling  or  breaking-up  of  this 
company,  and  woxdd  not  appoint  a  manager. 


T 


HIS  was  an  action  bronght  by  three  debenture-holders  on 
behalf  of  themselves,  and  all  other  debentnre-holders,  seeking  to 
have  a  realisation  of  the  property  comprised  in  their  debentures 
which  had  been  issued  under  the  following  circumstances : — 

By  the  Gas  and  Waterworks  Facilities  Act,  1870  (88  &  84  Yict. 
c.  70),  section  4,  ''  Provisional  Orders  authorising  any  gas  under- 
taking or  water  undertaking  under  the  authority  of  this  Act  may 
be  obtained  in  any  district  by  any  company,  companies,  or  person ; 
and  in  the  construction  of  this  Act  the  term  '  the  undertakers ' 
shall  be  deemed  to  include  any  such  company,  companies,  or 
person.  Where  the  undertakers  require  powers  for  the  purpose  of 
constructing  gasworks  or  waterworks,  or  works  connected  therewith, 
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1889.  within  any  district,  the  consent  of  the  local  authority  of  snch 
Blakxb  v.  ^'^^^"^  ^hsXL  be  necessary  before  any  Provisional  Order  can  be 
Hbhto  and  obtained ;  and  where  in  such  district  there  is  a  road   authority 

£88EX 

Watbrwokks  distinct  from  the  local  authority,  the  consent  of  such  road  autho- 
rity shall  also  be  necessary  in  any  case  where  power  is  sought  to 
break  up  any  road  of  such  road  authority  before  any  ProTisional 
Order  can  be  obtained."  The  Act  provides  the  mode  in  which 
Provisional  Orders  are  to  be  obtained  from  the  Board  of  Trade. 

In  the  year  1879  a  Provisional  Order  was  obtained,  which  pro- 
vided by  clause  6  as  follows : — "  William  Russ  and  Charles  Minns, 
and  the  survivor  of  them,  and  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns,  shall  be  the  undertakers  for  the 
purposes  of  this  order,  and  are  in  this  order  referred  to  as  the 
'  undertakers.' " 

By  the  order  various  powers  were  given  to  the  undertakers  to 
construct  waterworks,  to  supply  water,  and  to  charge  rates  for  that 
supply,  and  the  particular  works  they  were  to  construct  were 
defined. 

It  was  provided  by  clause  8 : — "  The  undertakers  may  by  agree- 
ment purchase  and  use  such  of  the  lands  shown  on  the  deposited 
plans  as  they  may  require  for  the  purposes  of  the  undertaking,  and 
they  may  by  agreement  from  time  to  time  purchase  and  use  any 
other  lands,  and  any  easements,  rights,  or  privileges  in,  over,  or 
affecting  any  lands  which  they  may  require  for  such  purposes,  pro- 
vided always  that  they  shall  not  at  any  time  hold  for  such  purposes 
more  than  five  acres  of  land." 

The  capital  of  the  undertakers  for  the  purposes  of  the  under- 
taking authorised  by  the  order  was  not  to  exceed  £25,000,  unless 
the  undertakers  were  authorised  to  raise  additional  capital  by  Pro- 
visional Order  under  the  Gas  and  Waterworks  Facilities  Act,  1870, 
or  by  Act  of  Parliament. 

The  borrowing  powers  conferred  on  the  undertakers  were  limited 
by  clause  7  of  the  Provisional  Order  in  the  following  way : — "  The 
amount  of  all  moneys  borrowed  by  the  undertakers  and  secured  by 
mortgage  of  the  undertaking  shall  not  at  any  time  exceed  in  the 
whole  £6,250,  and  no  higher  rate  of  interest  than  £&  per  centum 
per  annum  shall  be  paid  by  the  undertakers  without  the  consent  of 
the  Board  of  Trade  in  respect  of  any  moneys  borrowed  by  the 
undertakers  and  secured  as  aforesaid." 
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The  works  authorised  by*the  order  were  carried  on  by  the  under-        x889. 
takers  until  the  year  1888,  when  the  Herts  and  Essex  Waterworks    blaxbr  v. 
Company  was  formed  under  the  Companies  Act,  1862,  to  purchase   ^*^™  ^^ 
from  them  the  undertaking.     The  Company  took  over  the  under-  Watbrworxs 
taking,  and  in  September,  1888,  issued,  in*  part  payment  for  it, 
debentures  under  the  Company's  seal  to  the  amount  of  £6,250. 
To  secure  the  repayment  of  the  amount  borrowed  the  Company  by 
these  debentures  charged  ''  the  undertaking,  lands,  works,  plant, 
property,  and  effects  (both  present  and  future)  of  the  company,  to 
the  intent  that  this  security  and  the  other  securities  forming  part  of 
the  above-mentioned  issue  of  £6,250  may  rank  equally  as  a  first 
charge  upon  the  said  undertaking,  lands,  works,  plant,  property, 
and  effects  (both  present  and  future),  but  so  that  the  same  may  be 
a  floating  security,  not  hindering  any  sale,  exchange,  or  lease  of 
the  said  lands  or  any  part  thereof,  or  the  receipt  or  payment  of  any 
moneys,  or  any  other  dealings  in  the  course  of  the  business  of  the 
company,  but  attaching  to  the  premises  leased,  and  the  proceeds  of 
any  sale  or  exchange,  and  the  lands  or  property  purchased  there- 
with, and  all  other  the  property  for  the  time  being,  whether  real 
or  personal,  of  the  company." 

The  principal  was  to  be  repayable  on  July  1st,  1888. 

The  company,  being  then  the  owner  of  the  undertaking,  obtained 
in  1885  a  Provisional  Order  in  which  it  was  recognised  as  *'  the 
undertakers  for  the  purposes  of  this  Order,"  and  by  this  Order 
which  was  to  be  construed  as  one  with  the  Order  of  1879,  some 
further  powers  were  conferred  on  the  defendant  company. 

The  company  having  made  default  in  the  repayment  on  July  1st, 
1888,  of  the  principal  monies  secured  by  the  debentures,  the 
plaintiffs  brought  this  action  claiming  to  be  entitled  to  a  charge  on 
the  undertaking,  lands,  works,  plant,  property,  and  effects,  both 
present  and  future,  of  the  defendant  company  to  secure  the 
principal  and  interest  due  on  their  debentures,  an  account  of  what 
was  due  on  the  debentures,  and  that  the  undertaking  and  other  pro- 
perty and  effects  of  the  company  comprised  in  the  debentures 
might  be  sold  as  a  going  concern  and  in  the  alternative  foreclosure, 
and  the  appointment  of  a  receiver  and  manager  until  sale  or 
foreclosure. 
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1889,  In  September,  1888,  an  order  was  Inade  appointing  a  receiver 

Blakbil  v.  ^^^  manager,  and  on  the  action  coming  on  for  hearing, 
^  E^  ^^  JRen«fcMi?,  Q.C.,  and  F.  Thompson,  who  appeared  for  the 
Watbrwobks  plaintiffs,  argued  that  the  undertaking  was  a  private  one  esta- 
blished  by  two  individuals,  and  that  the  mere  purchase  of  it  after- 
wards by  a  company  formed  under  the  Companies  Act  could  not 
convert  a  private  undertaking  into  a  public  one,  and  that,  therefore, 
the  decision  in  Oardner  v.  London,  Chatham  d  Dover  Railway 
Co.  (h),  could  not  apply.  They  further  argued  that  default  having 
been  made  in  repaying  the  principal  monies  on  the  day  fixed  by 
the  debentures,  the  holders  obtained  the  powers  which  section  19 
of  the  Conveyancing  Act,  1881,  conferred  on  mortgagees  whose 
mortgages  were  made  by  deed. 

Marten,  Q.C.,  and  Prior,  for  the  company,  submitted  that  the 
company  was  a  public  one  and  had  been  recognised  as  "the 
undertakers"  by  the  Provisional  Order  of  1885;  also  that  section  19 
of  the  Conveyancing  Act,  1881,  did  not  apply  to  debentures  which 
were  merely  a  charge  on  the  undertaking,  and  that  here  it  was 
expressly  stipulated  they  should  only  be  a  floating  security  and 
not  hinder  any  dealings  in  the  course  of  business  of  the  com- 
pany. They  relied  on  Gardner  v.  London,  Chatham  d  Dover 
Railway  Co.  Qi),  as  showing  that  the  Court  would  not  order  the 
sale  and  appoint  a  manager  of  the  undertaking  of  this  company 
which  was  of  a  public  nature. 

Renshaw,  in  reply,  cited  In  re  Panama,  New  Zealand  d 
Australian  Royal  Mail  Co,  (t). 

Eat,  J. : 

This  action  is  brought  by  three  debenture-holders  seeking  to 
have  a  realization  of  the  property  comprised  in  their  debentures, 
and  they  sue  on  behalf  of  theniselves  and  all  other  debenture- 
holders.  The  debentures  are  those  of  a  joint  stock  company 
formed  under  the  Companies  Act,  1862.  The  company  was 
formed  for  the  purpose  of  taking  over  from  the  original  under- 

(h)  L.  R.  2  Ch.  201.  (i)  L.  R.  6  Ch.  318. 
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takers  certain  waterworks  which  had  been  constructed  by  them  i889. 
under  the  powers  of  the  Gas  and  Waterworks  Facilities  Act,  1870.  blaker  v. 
[His  Lordship  referred  to  section  4  of  the  Act,  and  to  the  Pro-  ^^™  ^^ 
Yisional  Order  of  1879,  set  out  above,  and  continued.] — ^It  isWATEawoMts 
obyious  from  the  terms  of  the  Order  that  it  was  intended  solely  as 
a  mode  of  providing  waterworks  for  a  particular  district.  That  is 
manifestly  a  purpose  entirely  public,  and  it  is  to  be  observed  that 
the  mortgage  referred  to  in  clause  7  of  the  Order  is  a  mortgage 
of  the  undertaking  only.  I  do  not  know  what  power  of  mortgaging 
was  given  by  the  statute.  My  attention  has  not  been  called  to  any 
part  of  any  Act  of  Parliament  which  gives  them  a  power  to  mort- 
gage. The  only  mortgage  referred  to  in  the  Order  of  1879  is  the 
mortgage  of  the  undertaking  which  is  authorized  by  that  Order. 
Pausing  there,  it  would  seem  that  it  was  contemplated  (without 
any  special  power  for  that  purpose  being  given,  for,  as  I  have  said, 
I  do  not  find  any),  that  the  undertakers  might  raise  by  mortgage 
of  the  undertaking  money  which  was  not  to  exceed '  JE6,250, 
at  a  rate  of  interest  not  higher  than  5  per  cent.  [His  Lord- 
ship then  stated  the  facts  in  reference  to  the  assignment  of 
the  undertaking  to  the  defendant  company,  and  the  issue  of  the 
debentures,  and  having  referred  to  the  form  of  one  of  the  deben- 
tures, continued.] — Now  the  next  question  I  have  to  consider  is 
what  was  the  meaning  of  the  parties  who  entered  into  this  deben- 
ture ?  I  observe  that  the  words  of  the  debenture  are  larger  than 
those  of  the  Provisional  Order,  because  in  the  Order  it  was  the 
''  undertaking "  and  nothing  else  which  was  to  be  mortgaged. 
The  words  of  the  debenture  contain  a  very  distinct  intimation  that 
the  contract  between  the  parties  was  that  these  debentures  should 
not  hinder  ^*  any  dealings  in  the  course  of  the  business  of  the 
company."  The  debenture,  therefore,  is  only  a  charge  on  the 
undertaking,  and  a  charge  of  such  a  nature  as  not  to  hinder  any 
dealings  in  the  course  of  the  company's  business.  But  it  is  said, 
"  That  is  true  enough  until  the  day  for  payment  arrives,  but  after 
the  day  for  payment,  if  all  the  mortgagees  agree,  they  may  them- 
selves sell  the  property  under  the  powers  contained  in  the  Con- 
veyancing Act,  and  if  they  cannot  all  agree  any  one  or  two  or  more 
may  come  and,  on  behalf  of  all,  get  the  Court  to  sell."  But,  in 
the  first  place,  no  power  of  sale  is  mentioned  in  these  debentures, 
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1889.       and,  in  the  second  place,  I  do  not  at  all  agree  that  the  Gonveyancing 
Blaub  v.    -^^^  applies  to  a  charge  of  this  kind.     It  applies  to  an  equitable 
Herts  and   mortgage,  no  donbt;  bnt  it  does  not  mention  in  that  interpretation 
Watbrwobjcb  clanse,  or  in  any  part  of  the  Act  that  I  am  aware  of,  debentures  as 
one  of  the  charges  to  which  it  is  to  apply.     I  should  have  expected 
that  an  Act  of  that  kind,  if  it  meant  to  give  to  a  debenture-holder 
— that  is,  to  the  holder  of  a  charge  created  by  a  company — a  power 
of  this  kind,  would  have  done  so  in  very  express  words  indeed.    I 
find  nothing  in  the  Act  of  Parliament  which  refers  to  debentures, 
and  I  am  therefore  clearly  of  opinion  that  the  power  in  the  Convey- 
ancing Act  does  not  apply  to  debentures  of  a  joint  stock  company. 

But  then  the  question  arises.  Can  the  Court,  under  the  jurisdic- 
tion conferred  by  15  &  16  Vict.  c.  26,  and  now  by  the  26th  section 
of  the  Conveyancing  Act,  direct  a  sale?  [His  Lordship  referred  to 
the  section  of  the  Conveyancing  Act,  and  said.] — ^Is  that  a  power 
which  is  applicable  to  a  case  of  this  kind?  There  has  been  a 
series  of  decisions,  of  which  Potts  v.  Warwick  Canal  Co.  (k)  is 
one,  and  very  many  since  down  to  and  subsequently  to  Gardner  v. 
London,  Chatham,  d  Dover  Railway  Co.  (Z),  as  to  what  the  effect 
of  a  charge  of  this  kind  is  upon  an  undertaking  of  a  public  nature, 
such  as  a  railway,  and  I  quote  from  Gardner's  case  {m)  the  words 
of  Lord  Cairns  which  were  referred  to  by  Mr.  Renshaw  in  his 
argument :  '*  Where  Parliament,  acting  for  the  public  interest, 
authorises  the  construction  and  maintenance  of  a  railway,  both  as 
a  highway  for  the  public,  and  as  a  road  on  which  the  company 
may  themselves  become  carriers  of  passengers  and  goods,  it  confers 
powers  and  imposes  duties  and  responsibilities  of  the  largest  and 
most  important  kind,  and  it  confers  and  imposes  them  upon  the 
company  which  Parliament  has  before  it,  and  upon  no  other  body 
of  persons.  These  powers  must  be  executed  and  these  duties 
discharged  by  the  company.  They  cannot  be  delegated  or  trans- 
ferred." The  principle  on  which  the  Court  acted  in  that  case, 
where  it  refused  to  do  more  than  appoint  a  receiver,  and  not  a 
manager,  at  the  instance  of  a  debenture-holder,  was  that  what  the 
debenture  gave  was  a  charge  on  the  undertaking.     The  under- 


(Jk)  Kay,  142.  Q)  L.  R.  2  Ch.  201. 

(m)  L.  R.  2  Ch.  at  p.  212. 


^ 
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taking  meant  the  completed  works  of  the  company  when  con-        i889. 
fltructed,  and  the  charge  gave  to  the  debenture-holder  a  right  to    bj^^^  v. 
the  fruit,  as  Lord  Cairns  phrased  it,  of  the  fruit-bearmg  tree    ^^^^^^^'^ 
represented  by  the  completed  undertaking.    I  confess,  looking  at  Watbrwobkb 
the  whole  of  this  case  so  far  as  I  have  gone,  seeing  that  the  first 
ProYisional  Order  contemplated  a  mortgage  of  the  undertaking 
only,  that  the  mortgage  is  then  made  in  the  form  of  a  debenture, 
which  contemplates  that  the  debenture  is  not  to  interfere  with  the 
carrying  on  of  the  business  of  the  company,  it  seems  to  me  that 
the  principle  of  Gardner  v.  London^  Chatham,  d  Dover  Railway 
Co.  (mm),  applies,  and  that  these  debentures  give  to  the  debenture- 
holders  no  more  than  the  fruit  of  this  waterwork  undertaking,  and 
not  power  to  sell  the  undertaking.     The  debenture  seems  to  me 
to  show  on  the  face  of  it  that  it  did  not  give  the  debenture-holder 
power,  by  selling  to  some  other  person,  to  put  a  stop  to  the  under- 
taking altogether,  because  I  cannot  assume  that  selling  would  not 
put  a  stop  to  it.     It  is  true  that  in  the  first  Order  the  undertakers 
are  treated  as  the  two  persons  named  or  their  assigns.     They  have 
assigned  to  the  company,  and  after  the  company  have  taken  the 
assignment,  and  no  doubt  after  the  debentures  were  issued  also, 
a  new  Order  was  obtained  in  1885.     In  that  Order  the  defendants 
were  described  as  the  undertakers,  but  there  was  no  mention  of 
assigns.     That  Order  practically  recognized  the  limited  company 
as  being  the  persons  who  became  entitled  to  all  the  rights  under 
the  Order  of  1879.    It  gave  to  them  as  undertakers  additional 
powers,  so  that,  I  take  it,  without  some  authority,  the  company 
would  not  be  at  liberty  at  all  to  assign  over  those  rights.     It  is  said 
that  this  does  not  matter,  because  it  could  not  have  been  intended 
that  any  rights  the  mortgagees  might  have  should  be  taken  away 
from  them  by  force  of  the  Provisional  Order.     But  it  must  be 
remembered  that  the  mortgagees  have  had  the  benefits  of  these 
additional  powers.     It  is  very  difficult  for  them  to  say  that,  not- 
withstanding those  benefits  which  they  have  received,  they  still 
have  the  right  which  existed  before  the  Provisional  Order  was 
made.     My  view  is  that  they  have  not  any  such  right  as  that  con- 
tended for.     No  case  has  been  mentioned,  and  I  am  myself  not 

(mm)  L.  R  2  Ch.  201. 


224  COMPANY   EEPOETS. 

1889.       aware  of  any,  in  which  a  waterworks  undertaking  or  a  gas  onder- 

Blax^  v.   taking  has  been  sold  at  the  sait  of  debenture-holders.    I  should 

^ Emex^^   certainly  hesitate  for  the  first  time  to  make  an  order  of  that  kind, 

Watxbwoilkb  and  particularly  in  a  case  like  this,  where  it  seems  to  me,  looking 

at  the  whole  transaction,  that  a  mortgage  of  the  undertaking  only 

was  authorized  by  the  first  Provisional  Order,  and  that  the  form  of 

the  debentures  contemplates  the  carrying  on  of  the  business  of  the 

company  notwithstanding  the  existence  of  the  charge.    In  all  the 

circumstances,  therefore,  I  think  it  would  not  be  right  to  make  an 

order  authorizing  the  selling  or  breaking  up  of  this  company. 

The  only  question  is  whether  a  manager  can  be  appointed.  The 
business  of  the  company  is  not  comprised  in  the  mortgage ;  the 
charge  was  not  to  hinder  or  interfere  with  the  business  of  the  com- 
pany, and  therefore  it  seems  to  me  that  in  this  respect  also  the  case 
is  within  the  decision  in  Gardner  y.  London,  Chatham,  dt  Dover 
Railway  Co.  (n).  We  all  know  very  well  that  an  Act  was  passed 
after  that  case  authorizing  the  appointment  of  a  manager.  'But 
that  Act  did  not  apply  to  a  case  like  this,  but  only  to  the  case  of  a 
railway  company. 

[His  LoBDBHip  therefore  made  an  order  declaring  the  plaintiffs 
entitled  to  a  charge,  directing  an  inquiry  who  were  the  debenture- 
holders  and  what  was  due  to  each  of  them,  and  continuing  the 
appointment  of  the  receiyers.] 

Solicitors  :  Renshaws  for  Blaker  <t  Son,  Lewes. 
Cope  d  Co. 

(n)  L.  R.  2  Ch.  201. 


HIGH   COUET   OF   JUSTICE.  226 


WESTON  V.  THE  NEW  GUSTON  COMPANY.  op^?usS 

chancery' 

Speculative  Undertakmg — Option  to  Require  an  Allotment  of  Shares — Delay  in    DIVISION. 

Exercising  the  Option,  Bbfo&b 

^jTu   Jttstick 
A  mining  company,  by  special  resolution,  decided  to  transfer  its  under-         Kay. 

taking  to  another  company  on  terms  that  the  shareholders  in  the  former         1889. 
should  within  one  month  be  entitled  to  require  an  allotment  to  them  ^TTis/jL 

of  certain  shares  in  the  latter.  The  deed  embodying  the  terms  of  transfer  ^^ 
did  not  mention  any  time  within  which  the  option  was  to  be  exercised. 
The  plaintiflf,  a  shareholder  in  the  transferring  company,  did  not  exercise 
her  option  within  the  month  limited  by  the  special  resolution  of  which 
she  had  notice,  nor  within  a  further  time  which  had  been  granted  by  the 
purchasing  company,  but  on  the  contrary,  she  actively  dissented  from  the 
whole  arrangement.  At  this  time  the  purchasing  company's  shares  were 
unsaleable,  but  some  months  afterwards  they  rose  to  a  premiiun,  and  then 
the  plaintiff  claimed  to  have  an  allotment  made  to  her. 

Held :  that  where  a  person  is  party  to  an  agreement  which  gives  him  a 
right  to  be  admitted  to  a  partnership,  if  that  partnership  is  for  any  specu- 
lative purpose,  a  Court  of  Equity  will  not  allow  that  person  to  lie  by 
until  he  discovers  whether  the  speculation  turns  out  a  good  one  or  not, 
and  that,  in  this  case,  the  plaintiff  had  forfeited  her  right  by  her  delay. 


T 


HIS  was  an  action  brought  to  compel  the  defendant  company  to 
allot  to  the  plaintiff  8,950  of  its  shares  of  £1  each,  nominal  value, 
credited  with  17a.  &d.  per  share  as  paid  up.  The  plaintiff, 
Mrs.  Weston,  was  a  holder  of  8,950  shares  in  the  Guston  Silver 
Mine  Company,  a  company  formed  in  1886  to  work  a  mine  in 
Colorado.  In  August,  1887,  this  company  passed  a  special  resolu- 
tion under  section  161  of  the  Companies  Act,  1862,  for  the 
voluntary  winding  up  of  the  company  and  the  transfer  of  its  assets 
and  liabilities  to  a  new  company  to  be  called  the  New  Guston 
Company.  By  the  terms  of  the  transfer  comprised  in  this  resolu- 
tion, every  shareholder  of  the  old  company  was  to  have  the  right  to 
exchange  his  shares  in  that  company  for  shares  in  the  new  com- 
pany, but  he  was  to  exercise  his  option  by  notice  to  the  liquidator 
within  one  month.  This  period  for  exercising  the  option  was 
subsequently  extended  by  special  resolution.  The  plaintiff,  who 
was  in  Colorado,  received  notice  from  the  liquidator  of  her  right  to 
the  option  within  the  time  limited  for  exercising  her  option,  but 
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1889.  she  did  not  exercise  her  option  within  either  the  original  or  the 
Weston  v  extended  period.  The  new  company  was  registered  in  Septemher, 
^Thb  Ne^  1887.  In  May,  1888,  the  liquidator  of  the  old  company  entered 
into  an  agreement  with  the  new  company  hy  which  this  latter 
was  to  purchase  the  undertaking  of  the  old  company,  every  one  of 
whose  shareholders  was  to  be  '*  entitled  to  require ''  the  new 
company  to  allot  to  him  a  £1  share  in  the  new  company  (credited 
with  lis,  &d.  paid  up  thereon),  in  exchange  for  each  share  held  by 
him  in  the  old  company.  In  pursuance  of  this  agreement  the  new 
company  executed  a  deed  poll  covenanting  with  the  creditors  and 
members  of  the  old  company  to  perform  this  agreement.  This 
agreement  specified  no  time  within  which  the  holders  of  the  old 
company's  shares  were  to  be  "  entitled  to  require  "  the  new  com- 
pany to  allot  the  shares  in  exchange.  The  plaintiff  dissented 
from  the  arrangement  for  the  transfer  of  the  undertaking,  and  in 
February,  1888,  she  wrote  to  the  liquidator  to  this  effect.  She 
also  took  proceedings  in  Colorado,  tio  which  she  had  gone,  by 
which  she  there  attempted,  but  unsuccessfully,  to  restrain  the 
carrying  out  of  the  arrangement  for  transfer.  The  shares  in  the 
new  company,  which  were  of  the  nominal  value  of  J91  each,  were 
unsaleable  in  March,  1888,  but  by  November,  1888,  they  had  risen 
to  over  £2  each.  Thereupon,  in  this  month  of  November,  the 
plaintiff  attempted  to  exercise  her  option  of  exchanging  her  shares 
in  the  old  company  for  shares  in  the  new  company  by  applying  to 
the  latter  for  an  allotment  to  be  made  to  her.  This,  the  new 
company  refused  to  do,  whereupon  she  brought  this  action  requiring 
the  allotment  of  3,950  shares,  with  lis.  6d.  credited  as  paid  up 
on  each. 

MarteUf  Q,C.,  and  Warrington,  who  appeared  for  the  plaintiff, 
argued  that  the  notice  of  the  liquidator  to  her  as  to  her  right  to 
the  option  was  bad,  because,  although  it  was  received  within  the 
period  allowed  for  exercising  the  option,  her  reply  would,  in  any 
case,  have  been  received  too  late :  In  re  Union  Bank  of  Kingston- 
upon-Rull  (o).  They  urged  that  this  was  an  attempt  by  the  new 
company  to  secure  the  property  of  the  old  company  without  paying 

(o)  13  Ch.  D.  808. 
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the  plaintiff  for  her  share  in  that  property.     Although  the  special        i889. 
resolution  passed  for  winding  up  the  old  company  prescribed  a    -^^^^^  ^, 
period  within  which  its  shareholders  should  declare  whether  they    ^hb  New 

^  '^     GusTON  Co; 

would  exchange  their  shares  for  shares  in  the  now  company  about 
to  be  formed,  still  the  agreement  of  May,  1888,  between  the 
liquidator  of  the  old  company  and  the  new  company  for  the 
transfer  of  the  undertaking  was  what  must  be  looked  at  in  order  to 
decide  what  were  the  rights  of  the  old  shareholders  as  against  the 
new  company,  and  this  agreement  specified  no  time  within  which 
the  old  shareholders  must  exercise  their  right  to  exchange. 

As  to  the  damages  which  the  plaintiff  had  sustained  through 
the  action  of  the  new  company,  they  must  be  assessed  at  the 
highest  value  to  which  the  shares  had  risen  either  before  or  at 
the  time  of  the  trial :  Shepherd  v.  Johnson  (p),  OwenY.  Routh  (^), 
Mayne  on  Damages  (r),  Oainsford  v.  Carroll  («). 

^Qbyy  Q'C,  and  Chadwyck  Healey,  for  the  company,  submitted 
that  the  plaintiff  was  bound  by  the  special  resolutions  fixing  the 
period  for  exercising  the  option.  Section  161  of  the  Companies' 
Act,  1862,  provided  that  a  shareholder  dissenting  from  a  proposed 
transfer  of  its  assets  to  another  company  should  adopt  certain 
steps.  The  plaintiff  had  not  proceeded  as  the  section  required, 
but  had  merely  attempted  to  put  a  stop  generally  to  the  whole 
arrangement.  On  seeing  how  the  new  company  turned  out,  and 
only  then,  did  she  attempt  to  secure  the  benefit  of  the  arrangement. 
She  was  careful  not  to  apply  while  the  shares  were  unmarketable 
and  a  liability  attached  to  them,  and,  therefore,  she  could  not  have 
any  equity  now  to  an  allotment :  Rule  v.  Jewell  (f). 

Marten,  Q.C,  replied. 

Kay,  J. : 

This  is  an  action  founded  on  a  deed  poll  of  the  11th  of  May,  1888, 
by  which  the  New  Guston  Company  covenanted  with  the  creditors 
and  shareholders  of  the  Ouston  Silver  Mine  Company  that  it  would 

(p)  2  East,  211.  («)  2  B.  &  C.  624. 

Iq)  14  C.  B.  327.  (0  18  Ch.  D.  660. 

(r)  3rd  ed.  165. 

Q  2 
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1889.  cany  out  the  agreement,  entered  into  between  it  and  the  liqaidator 
Wbatov  v.  ^^  ^^  Gaston  Silver  Mine  Company.  By  this  agreement,  the  new 
Thb  Nbw  company  was  to  purchase  the  undertaking  of  the  old  company, 
every  member  of  which  should  "  be  entitled  to  require  "  the  new 
company  to  allot  to  him  or  his  nominees  in  exchange  for  each 
share  held  by  him  in  the  old  company  one  share  in  the  new  com- 
pany of  the  nominal  value  of  £\  each,  but  on  which  lis.  6d.  was  to 
be  credited  as  paid  up.  The  plaintiff  held  8,950  shares  in  the  old 
company,  and  she  now  under  the  covenant  in  that  deed  requires 
the  new  company  to  allot  to  her  3,950  of  its  shares.  The  question 
is  has  she  any  right  to  enforce  that  covenant?  The  161st  section 
of  the  Companies  Act,  1862,  authorises  one  company  which  is  in 
voluntary  liquidation  to  transfer  its  business  or  property  to  another 
company  on  certain  terms.  [His  lordship  read  the  section.]  The 
deed  poll  and  the  agreement  of  May,  1888,  are  steps  in  an  arrange- 
ment of  that  kind.  In  August,  1887,  the  old  company  passed 
resolutions  with  a  view  to  such  a  transfer  of  its  business  and 
property  to  a  new  company,  and  resolved  that  its  shareholders 
should  have  a  month  within  which  to  decide  whether  they  would 
exchange  their  shares  for  shares  in  the  new  company.  These 
resolutions  bound  all  the  members  of  the  old  company.  Notice 
was  sent  to  the  plaintiff,  who  was  in  Colorado,  telling  her  of  her 
right  to  a  period  of  one  month  within  which  she  must  exercise  the 
option,  but  she  did  not  exercise  it.  The  company's  undertaking 
was  a  mine  in  Colorado  and  the  reason  for  forming  a  new  company 
was  a  hope  that  means  might  thereby  be  found  for  making  the 
mine  profitable.  This  was  clearly  a  most  speculative  proceeding. 
The  new  company  was  registered  in  September,  1887,  and  a  few 
days  afterwards  a  letter  of  allotment  was  sent  to  the  plaintiff  but 
she  did  not  accept  it.  In  March,  1888,  the  new  company,  by 
special  resolution  decided  to  extend  to  April  the  6th  the  period 
within  which  the  shareholders  of  the  old  company  might  be  at 
liberty  to  exercise  the  option  of  requiring  the  new  company  to  allot 
to  them  its  shares  in  exchange,  and  she  duly  received  notice  of  this 
extension  of  time,  but  still  did  not  exercise  the  option.  On 
March  the  12th  the  liquidator  of  the  old  company  received  a  letter 
from  the  plaintiff  in  which  she  protested  against  the  whole  scheme 
of  transfer.     She  had  begun  an  action  in  Colorado  in  the  previous 
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September  to  restrain  the  carrying  out  of  the  scheme,  but  at  the       1889. 
trial  on  April  4th,  1888,  the  Court  refused  to  interfere.     From  the    wbston  v. 
very  outset  she  objected  to  the  arrangement,  but  she  never  adopted   q^^^^^q^ 
the  steps  pointed  out  by  section  161  of  the  Companies  Act,  1862, 
or  required  the  liquidator  to  purchase  her  interest  in  the  old  com- 
pany as  she  might  have  done  under  that  section.     All  she  did  was 
simply  to  object  to  the  whole  arrangement.     But  now  she  attempts 
to   exercise  the   option.     The  defendants  object  that  she  is  not 
entitled  to  sue  on  the  deed  poll,  but  that  her  rights  are  determined 
by  the  special  resolutions  of  the  old  company  passed  in  August, 

1887,  by  which  its  shareholders  had  only  one  month  within  which 
to  exercise  the  option.  But  then  it  is  said  there  may  be  an 
equitable  right  to  extend  the  time,  because  though  the  plaintiff 
received  notice  of  her  right  to  the  option  within  the  time  limited 
for  exercising  it,  she  could  not  have  answered  it  within  the  month. 
But  the  answer  to  that  is  that  had  she  elected  within  the  month  to 
take  the  new  company's  shares,  her  acceptance  would  have  dated 
from  the  posting  of  the  letter  by  her,  although  the  letter  itself 
might  not  have  been  received  tiU  after  the  month  had  expired. 
She  must  show  that  she  acted  with  all  due  diligence.  She  says 
that  she  has  a  right  under  the  covenant  in  the  deed  poll  of  May, 

1888,  to  require  the  allotment  to  her  of  new  company  shares,  and 
that  this  deed  specifies  no  time  for  making  the  requisition.  But 
according  to  that  argument  she  might  make  her  requisition  at  any 
time  within  20  years.  That,  however,  is  not  the  law.  Having  a 
right  to  shares  in  the  new  company  in  exchange  for  her  old  com- 
pany shares,  the  right  was  one  to  be  exercised  diligently.  If  a 
person  is  party  to  an  agreement  which  gives  him  the  right  to 
require  that  he  may  be  admitted  into  a  partnership,  if  that  partner- 
ship is  for  any  speculative  purpose,  especially  and  particularly  in 
the  case  of  a  partnership  to  carry  on  a  mine,  a  Court  of  Equity 
will  not  allow  the  person  having  that  right  to  lie  by  until  he 
discovers  whether  the  speculation  turns  out  a  good  one  or  not. 
Here  the  plaintiff  lay  by  and  only  when  the  new  company  has 
proved  successful  does  she  make  any  claim  for  shares,  or  in  the 
alternative  for  damages  equal  to  the  highest  price  the  shares 
happen  to  have  attained.  This  is  one  of  the  most  flagrant  attempts 
to  violate  the  rules  of  equity  I  have  ever  heard  of.     Even  assuming 
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Westow  v. 

The  New 
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the  plaintiff  to  have  had  a  right  to  sae  under  the  coyenant,  still 
she  has  forfeited  that  right  by  her  lying  by.  The  action  cannot 
be  maintained  and  it  mnst  be  dismissed  with  costs. 

Solicitors  :  Harwood  d-  Stephenson, 

Harries,  Wilkinson  d  Raikes. 
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ZUCCANI  V.   THE  NACUPAI  GOLD  MINING  COMPANY. 

Option  to  take  Shares — Lying-by — Lapse  of  Time. 

A  syndicate,  in  which  M.  held  an  eighth  interest,  sold  certain  gold 
mines  to  company  No.  1,  receiving  in  part  pajrment  certain  fully  paid-up 
shares  in  the  company.  Z.  and  others  hecame  the  owners  of  M.'s  interest, 
but  it  was  not  ascertained  how  much  of  M.'s  interest  Z.  and  the  others 
individually  acquired.  Neither  M.  noi  Z.  ever  was  registered  as  a  member 
of  company  No.  1.  This  company  about  two  years  later  than  the  purchase 
from  the  syndicate,  went  into  voluntary  liquidation  and  sold  its  assets  to 
company  No.  2,  and  as  consideration  for  the  sale,  each  holder  of  a  certain 
number  of  fully  paid  shares  in  company  No.  1  was  to  be  entitled  to 
require  to  be  allotted  to  him  a  certain  number  of  shares  in  company  No.  2, 
on  which  he  would,  on  allotment,  have  to  pay  2t.  per  share,  which  would 
*  then  leave  1«.  per  share  unpaid.  No  time  was  named  within  which  this 
option  was  to  be  exercised.  The  sale  was  duly  caxried  out  and  company 
No.  1  was  dissolved.  About  a  year  after  this  purchase  company  No.  2  went 
into  voluntary  liquidation  and  sold  its  assets  to  company  No.  3,  which  paid 
for  them  by  an  allotment  of  its  shares  to  shareholders  in  company  No.  2. 
During  the  whole  year  of  the  latter  company's  existence  Z.  made  no  claim 
to  have  any  shares  in  that  company  allotted  to  him,  but  a  year  after  the 
sale  by  the  second  to  the  third  company  the  shares  in  this  last  rose  to  a 
premium  and  then  Z.  claimed  an  allotment  of  shares  in  the  second 
company  under  the  option  given  by  that  company  to  shareholders  in  the 
first  company. 

Held  on  appeal  (reversing  the  decision  of  KekewichfJ.) :  that  the  option 
to  shareholders  of  company  No.  1  to  take  shares  in  company  No.  2^  was 
one  which  required  to  be  exercised  within  a  reasonable  time,  and  that  the 
delay  which  had  occurred  was  fatal  to  Z.'s  claim ;  also,  that  his  claim 
being  practically  one  for  specific  performance  he  could  not  have  obtained 
this  owing  to  his  share  of  M.'b  interest  in  the  syndicate  not  being 
determined. 


T 


HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  Kekewich, 
Certain  gold  mines  were  owned  by  a  syndicate  of  which  Mr.  Lewin 
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Mozley  was  a  member.     On  July  7,  1888,  a  company  bearing  the        i889. 
same  name  as  the  defendant  company,  was  formed  to  purchase  the    zuccani  v. 
mines  from  the  syndicate,  and  Mr.  Mozley  as  a  member  of  the  q^^jj^j^^ 
syndicate  was  entitled  to  one-eighth  as  his  share  of  the  purchase         Co. 
money,  which  was  to  consist  partly  of  shares  in  the  company,  to 
be  issued  as  fully  paid.     The  shares  were  never  allotted  to  Mr. 
Mozley,  and  on  April  8,  1885,  the  company  went  into  voluntary 
liquidation.     A  second  company,  the  defendant  in  this  action,  was 
then  formed  and  incorporated  on  April  10,  1885,  to  purchase  the 
assets  and  liabilities  of  the  first  company.     By  the  agreement  for 
the  sale  to  the  second  company  it  was  provided  that  as  part  of  the 
consideration  for  the  said  sale,  every  member  of  the  old  Nacupai 
Company  should  be  entitled  to  require  the   defendant  Nacupai 
Company  to  allot  to  him  or  his  nominees  for  each  £1  share  held 
by  such  member  in  the  old  Nacupai  Company  one  £1  share  in  the 
defendant  Nacupai  Company,  such  shares  to  be  issued  and  credited 
in  the  books  of  the  defendant  Nacupai  Company  with  lis.  as  paid 
thereon,  but  to  be  subject  to  the  payment  of  28.  on  each  such 
share  on  the  allotment  thereof.     Mr.  Mozley  had  parted  with  his 
share  of  the  syndicate's  interest  in  the  first  company  to  the 
plaintiff,  Mr.  Zuccani,  and  others,  whose  respective  rights  in  his 
share  of  that  interest  were  however  not  clearly  ascertained.     The 
defendant  company  had  notice  of  the  first  company's  position  with    . 
regard  to  these  persons. 

No  time  was  fixed  in  the  agreement  for  the  sale  to  the  second 
company  within  which  the  shareholders  of  the  first  were  to  exercise 
the  option  to  take  the  shares  in  the  second  company ;  and  neither 
Mr.  Zuccani  nor  those  who  with  him  had  purchased  Mr.  Mozley*s 
interest  in  the  syndicate  offered  to  take  the  shares  in  the  second 
company  and  to  pay  up  the  required  2«.  per  share,  before  the 
winding  up  of  this  company  which  took  place  by  means  of  a 
voluntary  liquidation  in  May,  1886.  The  second  company  then 
sold  its  assets  and  liabilities  to  a  third  company,  The  Venezuelan 
Austin  Gold  Mining  Company,  the  considerfition  consisting  partly 
of  fully  paid  shares  in  this  third  company.  These  shares  rose  to 
a  premium.  Before  this  last  sale  was  complete,  Mr.  Zuccani 
brought  this  action  claiming  to  be  entitled  to  a  portion  of  the 
consideration  paid  by  the  third  company  to  the  second  company,  as 


2.*:  2  COMPANY   REPORTS. 

1889.       being  in  part  a  representative  of  Mr.  Mozley's  interest  in  the 

ZvccAm  V.    syiidicate.     At  the  trial  Mr.  Justice  Kekewich  decided  that  on 

Thb  Nacupai  j^Jj.^  Zuccani  and  the  other  purchasers  of  Mr.  Mozley's  interest 

Co.        paying  2«.  per  share  on  such  shares  as  they  were  entitled  to  require 

to  be  allotted  to  them  in  the  second  company,  they  would  be 

entitled  as  shareholders  in  the  second  company  to  participate  in 

the  consideration  to  be  receiyed  by  it  from  the  third  company. 

From  this  decision,  the  second  company  appealed. 

Bigbyy  Q.C.^  and  Hall,  Q.C.^  who  appeared  for  the  appellants, 
argued  that  the  plaintiff  never  having  obtained  registration  of 
himself  as  a  member  of  the  first  company,  which  was  now  dis- 
solved, could  not  show  any  title  to  any  shares  in  the  second 
company,  and  therefore  could  have  no  right  to  any  portion  of  the 
purchase  price  paid  by  the  third  to  the  second  company.^  But  if 
he  had  any  right  to  have  been  on  the  register  of  the  original 
company,  still  his  right  to  become  a  member  of  the  second 
company  was  by  means  of  an  option  which  if  taken  advantage  of 
would  have  involved  him  in  an  immediate  liability  to  pay  2«.  per 
share.  The  option,  especially  considering  the  nature  of  the 
property,  was  one  which  had  to  be  exercised  promptly.  It  was  too 
late  now.  Moreover  the  action  was  practically  for  specific  per- 
formance. But  the  plaintiff  had  only  acquired  a  portion  of 
Mozley's  interest  in  the  syndicate.  What  that  portion  was  he 
could  not  say  exactly.  How  then  could  specific  performance  be 
decreed  of  a  claim  so  uncertain  ? 

Sir  Horace  Davey,  Q.C,  Barber,  Q.C,  and  Ingle  Joyce  for 
Mr.  Zuccani: — 

The  appellants  say  first  that  we  have  no  title  to  any  allotment 
of  shares  in  the  second  company,  and  then,  that  by  standing  by  we 
abandoned  any  rights  we  might  have  had.  They  say  the  plaintiff 
and  those  who  purchased  Mr.  Mozley's  interest  waited  so  long  as 
not  to  be  able  to  obtain  specific  performance  from  company  No.  1. 

[Fby,  L.J. :  I  do  not  know  that  it  was  abandonment.  They  say 
you  had  an  option  to  take  shares  in  company  No.  2,  and  you  did 
not  exercise  within  a  reasonable  time.     There  is  evidence  of  an 
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election  not  to  exercise  the  right  to  take  shares.     I  want  you  to        i889. 
show  what  your  title  is.]  Zuccani  ». 

Thb  Nacupai 
Gold  Mikiko 

It  would  be  an  idle  form  if  we,  Zuccani  and  the  rest,  had  first  to         Co. 
go  through  the  form  of  getting  placed  on  the  register  of  company 
No.  1. 

[Fbt,  L.J. :  There  seems  to  have  been  no  privity  between 
Mozley  and  the  first  company.] 

The  documents  show  that  Mozley  was  entitled  to  one-eighth  of 
the  consideration  the  syndicate  received  for  the  sale  to  company 
Mo.  1.  He  had  a  right  to  be  put  on  the  register  of  that  company. 
It  must  be  admitted  that  the  parties  representing  Mozley's  interest 
in  the  first  company  did  not  get  put  on  the  register,  and  that  that 
company  has  been  dissolved.  But  the  second  company  was  simply 
the  old  company  over  again.  It  was  a  reconstruction  of  the  old 
company.  The  Court  would  be  equally  bound  to  put  on  the 
register  one  having  a  right  to  be  there,  as  it  would  be  one  who  was 
liable  to  be  there.  The  new  company  was  in  substance  the  old 
company.  The  property  of  the  old  company  was  transferred  to  the 
new  one,  and  in  taking  its  liabilities,  it  took  the  old  company's 
liability  towards  Mozley's  representatives.  Where  a  man  parts 
with  his  property  in  consideration  for  shares  in  a  company,  if  this 
company  is  afterwards  bought  out  by  a  new  company,  which 
promises  to  give  share  for  share  to  those  entitled  to  them  in  the 
old  company,  the  Court  will  not  deprive  that  man  of  his  payment 
simply  because  he  did  not  go  through  the  formality  of  getting  put 
on  the  register  of  the  old  company. 

Then  it  is  said,  that  where  a  man  has  an  option  of  taking  an 
interest  which  is  subject  to  a  liability  and  he  abstains,  that  is 
evidence  of  his  refusing  the  option,  and  he  cannot  come  forward 
afterwards  and  attempt  to  exercise  it.  But  although  that  is  true,  it 
is  true  only  where  a  time  has  been  fixed  within  which  the  option  is 
to  be  exercised.     Here,  no  time  was  fixed. 

[Cotton,  L.J. : — Does  this  not  amount  to  specific  performance, 
and  are  you  not  too  late  ?    If  the  second  and  third  companies  had 
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1889.       turned  oat  fiulares,  Zuccani  could  have  said  he  was  not  liable  to 

ZucTANi  V.    ^^^  ^^  shares.     He  now  wants,  on  paying  2s.  per  share,  to  have 

g"*  ^^'^^^'^^  a  right  to  share  in  the  surplus  from  the  profitable  winding-up  of 

Co.         company  No.  2,  but  he  noTer  claimed  shares  in  the  company  till 

he  discovered  the  existence  of  a  surplus.] 

[Fry,  J. — Must  not  the  option  be  exercised  within  a  reasonable 
time  ?] 

Possibly;  but  the  vendor  can  say  "No  time  is  fixed  in  the 
contract ;  I  fix  this  as  the  time." 

[LoBD  EsHEB,  M.B. — The  suggestion  against  you  is  that 
Zuccani  ought  to  have  ofiered  to  make  himself  liable  for  the 
various  amounts  of  2s.  per  share  due  on  Mozley's  interest,  and  that 
he  never  did  so.  Moreover,  that  company  No.  2  never  left  undone 
anything  which  it  should  have  done.] 

But  company  No.  2  obtained  the  benefit  of  what  Mozley  had 
sold  to  company  No.  1,  and  Zuccani  is  assignee  of  a  large  part  of 
Mozley's  interest.  It  cannot  be  that  the  company  can  retain  the 
property  without  paying  for  it. 

Beale,  Q.C,  and  C.  James,  appeared  for  the  Austin  Company, 
but  took  no  part  in  the  argument. 

II,  Fellows,  W.  D.  RawlUis,  G.  Cave,  and  R.  J.  Parker,  were 
for  other  parties. 

Lord  Esher,  M.B. : 

In  this  case  the  cause  of  action  really  is  this,  that  the  plaintiff 
Mr.  Zuccani  brings  an  action  against  the  No.  2  company  as  I  will  call 
it,  and  says  he  is  entitled  to  be  considered  and  treated  as  a  share- 
holder in  that  No.  2  company.  By  agreement  between  the 
company  No.  1  and  the  company  No.  2  the  shareholders  in  No.  1 
are  to  be  entitled  to  shares  in  No.  2.  Construing  that  agreement, 
and  it  must  be  construed  the  same,  of  course,  in  a  Court  of  Equity 
as  in  a  Court  of  Law,  upon  the  agreement  itself,  if  there  is  no 
equity,  it  is  impossible  to  say  that,  the  plaintiff  was  a  shareholder 
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in  No.  1  company,  or  is  a  shareholder  in  No.  2.     Then  he  must        i889. 
put  his  case  thus  :  "  Upon  that  contract,  construed  in  the  ordinary    zuccani  v 
way,  I  fail,  hut  I  have  an  equity,  and  that  equity  is,  that  although  The  Nacupai 

^'  *  ^      J»  -1      J      >  G     Qqjjj  Mining 

I  am  not,  according  to  the  terms  of  the  contract,  a  shareholder,         Co. 
yet  in  Equity  I  am  to  be  treated  as  if  I  were,  and  Equity  will  treat 
me  as  if  I  were  a  shareholder."     If  that  is  so,  the  plaintiff  has  to 
prove  this  equity  upon  which  he  relies.     Now  how  does  he  propose 
to  prove  it  ?    He  never  was  a  shareholder  in  No.   1.    He  says 
that  he  is  an  assignee  of  part  of  the  interest  which  one  Mozley  had. 
Mozley  never  was  a  shareholder  in  No.  1,  but  I  think  Sir  Horace 
Davey  has  shown  that  Mozley  was  in  a  position  in  which  he  might 
have  made  himself  a  shareholder  in  No.  1,  and  it  may  be  that  he 
has  gone  further  and  shown  that  he  ought  to  be  treated  as  if  he 
were  a  shareholder  in  No.  1.     Assume  Mozley,  then,  to  be  a  share- 
holder in  No.  1,  does  it  make  him  a  shareholder  in  No.  2,  or  give 
him  a  right  to  be  treated  (if  it  were  Mozley  himself)  as  a  share- 
holder now  in  No.  2  ?    The  No.  1  company  was  got  rid  of ;  it  is 
said  it  was  reconstituted  in  No.  2.     I  cannot  agree  that  either  in 
law  or  in  equity  No.  2  company  is  the  same  thing  as  No.  1  company. 
Mozley  is  to  be  treated  as  a  shareholder  in  No.  1,  but  what  were  his 
rights  as  against  No.  2  ?  His  rights  were  that  he  might  have  insisted 
upon  being  admitted  as  a  shareholder  in  No.  2.  But  upon  what  terms  ? 
If  he  paid  at  once  2«.  upon  each  share.    He  was  to  take  the  shares 
in  No.  2  at  17ir.,  he  was  to  pay  at  once  2«.,  and  he  was  to  bind 
himself  to  pay  la.     It  is  he  who  has  to  make  out  this  equity.     Did 
he  ever  propose  to  make  himself  a  shareholder  in  No.  2  company 
upon  those  terms  ?    It  is  admitted  that  he  never  did,  and  it  is  ad- 
mitted that  before  this  action  was  brought  he  could  not,  for  he  was 
a  bankrupt.    He  therefore  never  proposed  to  put  himself  into  the 
position  of  taking  the  shares  or  insisting  upon  having  the  shares  in 
No.  2.     But  did  Zuccani  ?    Now,  suppose  first  of  all  Zuccani  had 
been  the  assignee  of  all  Mozley's  interest,  which  would  have 
simplified  his  case  considerably.    Did  he  ever  put  himself  in  a 
position  to  go  and  say  to  No.  2  company  ''  I  insist  upon  being  put 
on  your  register  as  a  shareholder  ?  "   Why,  he  waited  for  a  number 
of  years.     He  waited  all  the  time  when,  if  he  had  become  a  share- 
holder, he  might  have  been  under  considerable  liability ;  he  waited 
until  something  happened  to  No.   2  company.      I  will  not  go 
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1889.       more  specially  into  it — with  regard  to  No.  8  company,  and  with 

ZuccANi  V    ^®g*^^  ^  certain  matters  which  happened  and  which  made  him  con- 

Thb  Nacupai  sider  it  would  be  for  his  advantage  to  insist  npon  being  a  member  of 

Gold  Miniko  •         *_ 

Co.  No.  2  in  order  that  he  might  get  the  benefit  which  had  arisen  from 
transactions  between  No.  2  and  No.  8.  What  wonld  have  been  his 
position  if  immediately  before  this  action  was  brought  he  had  gone 
to  No.  2  company  and  said  ''I  insist  npon  being  registered  as  a 
member  of  your  company  ?  "  Supposing  they  had  said  "  No  we 
will  not,"  what  was  his  remedy — what  was  his  only  remedy?  He 
might  have  asked  for  the  specific  performance  of  what  he  would 
have  alleged  to  be  the  contract  between  No.  2  and  No.  1,  that  is 
to  say  No.  2  and  himself.  Could  he  have  got  specific  performancce 
according  to  Equity  rules  ?  He  had  laid  by,  if  you  please  so  to 
call  it,  or  had  not  moved  upon  his  alleged  right  through  all  the 
time  when,  if  he  had  moved  upon  his  alleged  right  he  would 
have  been  subject  to  liabilities.  He  lets  all  that  pass  over  until 
he  sees  that  there  are  no  particular  substantial  liabilities,  but 
only  gain ;  and  it  is  not  only  that,  but  that  after  such  a  long  period 
he  comes  forward  and  says  ^'  I  decline  to  take  the  responsibility ;  I 
decline  to  pay,  but  now  when  I  see  that  if  I  pay  I  shall  immediately 
get  back  what  I  have  paid  and  a  great  deal  more,  I  ask  for  specific 
performance,"  I  think  the  doctrines  of  the  Court  of  Equity,  so  far 
as  I  know  them,  would  have  looked  at  him  straight  in  the  face 
blankly  and  have  said,  "  You  will  not  get  specific  performance." 
But  there  is  a  worse  di£Bculty  than  that.  That  is  upon  the  sup- 
position that  he  had  been  the  assignee  of  all  Mozley's  interest. 
But  he  was  not.  He  did  not  know  what  part  of  that  interest  he 
had ;  he  was  not  able  to  show  what  part  of  that  interest  he  had, 
and  he  is  not  able  to  show  it  at  this  mmute.  So  that,  if  just 
before  the  action  had  been  brought  he  had  gone  to  No.  2  company 
and  said:  ''I  insist  upon  being  put  upon  your  register  and  am 
ready  to  pay  the  money,"  they  would  have  asked  him  :  *^  In  respect 
of  what  shares  do  you  insist  on  being  put  on  ?  "  he  would  have 
said  ''I  cannot  tell  you."  How  could  he  have  got  specific  per- 
formance in  respect  of  his  interest  vtdthout  shovmig  them  what  his 
interest  was  ?  Therefore  there  are  two  fatal  blots  in  his  case,  to 
have  asked  for  specific  performance,  when,  if  he  could  not  have 
asked  for  specific  performance  he  had  no  equity  at  all  that  I  can 
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see.     Then  he  has  no  right  according  to  that  constraction  of  the        i889. 
contract,  and  no  equity  to  be  considered  as  if  he  had  a  right  under    ^uccani  v. 
the   contract.     Under  those  circumstances  I  cannot   agree  with  Thk  Nacupai 

^  Gold  Mixikq 

what  the  learned  Judge  has  decided,  because  he  decided  that  the  Co. 
plaintiff  has  those  rights.  I  think  he  had  no  rights  upon  what  I 
will  call  the  law — that  is,  upon  the  legal  construction  of  the 
contract,  and,  having  failed  to  show  any  equity,  I  hold  that  he  had 
no  right  at  all,  and  the  decree,  instead  of  being  in  his  favouri 
should  have  been  against  him. 

Cotton,  L.J. : 

There  are  a  great  many  difficulties  in  the  plaintiff's  way  in  this 
case  which  it  will  not  be  necessary  to  enter  into  in  detail,  because 
I  deal  with  it  on  a  broader  principle,  assuming  those  difficulties 
can  be  got  rid  of.  What  he  is  really  asking  for  is  specific 
performance  in  his  favour  of  the  agreement  of  the  7th  of  May, 
1885,  entered  into  between  No.  1  company,  the  original  company, 
and  company  No.  2,  the  company  which  is  now  being  wound  up, 
which  is  one  of  the  defendants  in  this  action.  Li  dealing  with 
him  I  assume  that  he  was  the  assignee  of  all  Lewin  Mozley's 
interest.  What  was  Lewin  Mozley's  interest  ?  Until  Sir  Horace 
Davey  called  our  attention  to  the  evidence  and  the  way  in  which 
it  was  dealt  with  by  the  defendants,  I  thought  there  was  no 
sufficient  proof  that  Lewin  Mozley  was  in  fact  entitled  to  any  share 
in  company  No.  1 ;  but  I  think  that,  having  regard  to  the  shares 
taken  by  the  defendants,  although  it  was  objected  it  was  not  proved 
that  Lewin  Mozley  had  in  fact  a  share  in  the  syndicate,  and  a 
share  in  consequence  in  the  shares  which  were  to  be  allotted  by 
this  company  No.  1 ;  yet  I  think  the  defendants  must  be  treated  as 
conceding  that  those  facts  were  admitted  and  that  no  further 
evidence  was  required.  Therefore,  I  assume  it  is  shown  here  that 
Lewin  Mozley  was  entitled  to  an  eighth  proportion  of  the  shares 
which  were  to  be  allotted  upon  the  nomination  of  the  two  trustees 
of  the  syndicate.  That  being  so,  what  was  his  course  ?  Lewin 
Mozley  never  got  put  on  the  register  of  No.  1  company,  nor  did 
the  plaintiff.  Now  if  it  were  only  a  question  with  regard  to  No.  1 
company,  I  think  the  delay  which  has  occurred  would  not  be  fatal 
to  the  plaintiff's  case,  because  as  Lewin  Mozley  was  one  of  the 
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1889.  syndicate,  and  their  property  had  heen  taken  hy  the  original 
ZuccANi  V.  <5ompany  No.  1,  and  there  was  no  liability  at  all  in  respect  to  the 
Tmb  Nacufai  ghares  of  No.  1  company,  the  delay  would  not  have  prevented  him 
Co.  or  his  assigns  from  insisting  on  his  rights  to  be  on  the  register  of 
the  No.  1  company.  But  when  one  goes  farther  than  I  have,  it  is 
a  very  different  case,  for,  although  it  is  said  to  be  reconstruction, 
the  right  depended  on  the  power  to  enforce  the  contract  which  I 
have  referred  to  of  the  7th  of  May,  1885,  as  between  No.  1  company 
and  No.  2,  and  this  gentleman  whom  I  treat  for  the  present  purpose 
as  the  assignee  and  the  only  assignee  of  Lewin  Mozley  comes  to 
enforce  that  contract.  He  was  not  within  the  exact  terms  of  the 
contract  because  he  was  not  on  the  register,  and  Lewin  Mozley  was 
not  on  the  register  of  company  No.  1,  but  I  think  upon  proof  that 
Lewin  Mozley  was  entitled  as  against  No.  1  company  to  be  on  the 
register,  that  would  not  have  prevented  Lewin  Mozley  or  anybody 
standing  in  his  shoes,  as  assignee  of  Lewin  Mozley,  from  insisting 
upon  the  right  to  have  the  shares  allotted  to  him  in  No.  2  company 
to  which  he  was  not  otherwise  entitled.  But  what  was  this  right  ? 
A  right  simply,  not  legally — ^not  a  contract  at  law — a  right  depending 
entirely  upon  equity,  and  a  right  to  insist  upon  the  specific  per- 
formance of  the  contract  to  give  shares  in  No.  2  company.  Now, 
what  was  that  contract?  It  was  not  that  he  was  to  have  them 
pound  for  pound,  although  he  was  to  have  nominal  shares  of  the 
same  nominal  amount  as  they  were  in  No.  1  company.  In  No.  1 
company  Lewin  Mozley's  shares  involved  no  liability  at  all.  In 
No.  2  company  they  involved  a  liability  of  Ss.  a  share,  which, 
having  regard  to  the  amount,  came  to,  I  think,  the  large  sum  of 
something  like  £6,000.  Then  it  was  independently  of  any  right  to 
forfeit  shares  in  No.  2  company,  which  is  not  the  question,  but  it 
was  independently  of  that  on  general  principles.  If  he  wishes  to 
insist  on  specific  performance  of  a  contract  to  give  him  shares  in 
No.  2  company  he  must  come  within  reasonable  time,  and  in  my 
opinion  a  reasonable  time  cannot  extend  beyond  the  time  it  was 
possible  there  might  be  liabilities  in  taking  the  shares,  and  the 
commencement  of  the  time  when  it  was  clear  there  was  no  liability, 
but  only  a  profit  to  be  gained.  Now  here  we  are  told  by  the 
plaintiff  himself  that  company  No.  2  was  not  a  successful  company. 
If  it  had  been,  it  would  not  have  been  wound  up.     Company  No.  2 
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was  not  wound  up  for  a  year  after  the  contract  which  I  have        i889. 
referred  to  on  the  7th  May,  1885.     During  the  whole  of  that  year,    7^,,.^^^  ^ 
and  for  a  year  afterwards,  Zuccani  never  made  any  claim  against  The  Nacuvai 

^  '  ,  ^^^^  Mining 

company  No.  2  or  made  any  contract  with  parties  representing  Co. 
No.  2,  which  would  have  justified  and  enabled  them  to  put  him  on 
the  register  if  there  was  a  liability  of  Ba.  per  share  and  not  a 
profit  upon  the  shares  which  there  is  now  known  to  be.  In  my 
opinion,  therefore,  on  the  ordinary  principle  of  specific  performance 
if  he  comes,  not  as  against  No.  1,  but  as  against  No.  2,  he  cannot 
now  when  it  appears  there  would  be  a  profit,  and  not  as  there 
might  have  been,  a  loss  in  taking  up  those  shares,  insist  upon 
specific  performance.  It  is  not  that  he  has  abandoned  it  inten- 
tionally, but  apparently  he  did  not  like  to  incur  the  liability  in 
respect  of  all  those  shares  without  knowing  whether  the  other 
parties  interested  would  indemnify  him.  It  was  that  which  held 
him  back.  He  wished  to  get  any  benefit  he  could — I  believe  most 
people  do — ^but  he  did  not  desire  to  subject  himself  to  liability  by 
putting  himself  in  a  position  as  regards  company  No.  2  which 
would  enable  company  No.  2  when  it  was  wound  up  with  &  loss  to 
call  upon  him  to  bear  the  liability  that  there  was  upon  thq  shares 
if  taken  in  company  No.  2.  But  in  my  opinion  he  has  lost  his 
right  to  insist  upon  specific  performance,  for  which  his  action  is, 
by  his  conduct  in  not  insisting  upon  the  right  when  it  might 
involve  liability,  but  only  insisting  upon  that  right  when  it  was 
evident  that  it  involved  no  liability,  but  would  give  %  profit  to  him. 
Now,  I  have  said  there  are  various  matters  in  this  case  which  I  do 
not  think  it  necessary  to  enter  into  in  detail,  but  to  my  mind  there 
would  be,  if  the  other  difficulties  were  out  of  the  way,  a  great 
difficulty  in  a  man  not  being  able  to  tell  the  Court  how  many 
shares  he  is  entitled  to  and  how  he  is  to  pay  up,  coming  for 
specific  performance  of  a  contract  like  this.  But  that  as  I  say  is 
got  rid  of,  because  I  deal  with  him  as  simply  the  assignee  of 
Lewin  Mozley  and  not  regarding  that  which  I  have  mentioned. 
He  cannot  even  now  point  out  what  is  the  number  of  shares  and 
what  are  the  consequent  liabilities  he  ought  to  undertake  under 
that  contract  with  company  No.  2,  but  there  is,  as  the  Master  of 
the  Bolls  has  pointed  out,  this  material  point  that  until  apparently 
after  the  action  was  brought  he  never  indicated  his  willingness  to 
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1889.       undertake  all  the  liability  on  the  shares  of  this  company  No.  2.     It 

ZuccAMi  V.    ^^^  ^^^7  ^^  ^^^  ^^^^  ^f  ^^^  action  that  he  first  submitted  to  an 

Gold^MinTn^  ^^^®^  ^^^^  ^®  should  pay  up  the  total  amount  which  would  be 

Co.         payable  on  those  shares.     That  is  a  material  circumstance  having 

regard  to  the  ground  on  which  I  think  this  action  must  be  decided. 

In  my  opinion  the  judgment  in  favour  of  the  plaintiff  was  wrong 

and  must  be  reversed. 

Fry,  L.J. : 

If  I  were  not  differing  from  the  decision  of  the  learned  judge  in 
the  Court  below,  I  should  content  myself  with  expressing  my 
concurrence  in  the  view  of  my  learned  brethren,  but  as  I  do  so 
differ,  it  is  perhaps  right  that  I  should  shortly  state  the  view  I 
take.  [His  lordship  having  stated  the  facts,  continued.]  Then 
we  come  to  this,  that  the  old  company  were  liable  to  make  this 
payment,  we  will  say  to  Mozley,  but  by  force  of  the  agreement 
entered  into  with  the  new  company  the  rights  of  the  members  of 
the  old  company  were  converted  into  options  to  acquire  shares  in 
the  new  company,  but  options  coupled  with  an  obligation  to  pay 
two  shillings  forthwith  on  allotment  and  the  remaining  one  shilling 
at  some  other  time.  There  were,  therefore,  serious  obligations  to 
be  undertaken  by  those  who  exercised  the  option.  Now  we  must 
consider  what  the  nature  of  this  option  was.  It  was  an  option 
under  which,  if  exercised,  a  member  of  the  old  company  became 
liable  to  pay  ai^  additional  sum  of  money.  It  was  an  option  to  be 
exercised  in  respect  of  the  subject  matter  of  the  company's  business, 
namely,  a  gold  mine,  a  thing  in  its  nature  which  evidently  is 
changeable  in  value. 

Now,  I  hold  as  matter  of  law  that  unquestionably  that  option 
must  be  exercised  within  a  reasonable  time.  It  is  quite  true  that 
the  contract  between  the  two  companies  does  not  define  any  time 
within  which  the  election  is  to  be  exercised;  but  when  you 
regard  this  fact,  that  the  constitution  of  the  company  depended 
upon  the  number  of  shares  which  were  taken,  that  these  shares 
were  evidently  regarded  as  the  original  issue,  that  the  election 
involved  a  payment  of  or  a  liabiUty  to  pay  two  shillings  at  once  on 
allotment,  and  again  consider  the  nature  of  the  business  of  the 
company,  I  say  it  is  obvious  as  a  matter  of  law  that  the  option 
must  be  exercised  within  a  reasonable  time. 
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Now,  what  happens  ?    The  directors  issue  circulars  which  reach       i889. 
the  hands  of  Mr.  Znccani,  calling  upon  those  who  have  not  already   Zuccani  v. 
come  in  to  come  in  within  a  time  named.     I  think  they  gave  two  ^"*  i^cupai 
or  three  successive  months,  but  finally  they  gave  a  month  from         Co. 
25th  August,  1885.    I  am  bound  to  say  that  does  not  appear  to 
me  to  have  been  an  unreasonable  time.     But,  further  than  that 
there  was  a  correspondence  which  went  on  between  the  solicitors 
representing  the  old  company  and  the  new,   and  the  plaintiff, 
Zuccani,  which  seems  to  me  to  show  that  he  was  urged,  if  he 
meant  to  do  anything,  to  do  it  at  least  before  the  winding  up  of  the 
old  company.     But  he  does  nothing.    He  does  not  elect  to  take 
upon  himself  the  responsibility;   he  does  not  elect  to  take  the 
shares  or  tender  the  money ;  he  does  not  take  any  proceedings  to 
ascertain  the  rights  between  himself  and  other  claimants  to  the 
Mozley  shares.     He  stands  still  and  gives  notice  to  the  respective 
liquidators  and  threatens  them  that  he  will  make  them  personally 
responsible  if  they  do  not  look  after  his  interests.     A  more  empty 
threat  and  a  more  unreasonable  course  for  a  man  who  claims  an 
interest  in  a  gold  mine,  I  cannot  conceive. 

His  original  claim  accrues  in  May,  1885,  and  he  does  not  file 
his  bill  until  February,  1887.  Even  then  he  does  not  take  the 
liability  of  paying  two  shillings  per  share  on  all  these  shares,  but 
says  he  is  willing  to  pay  that  upon  the  unascertained  amount  of 
shares  to  which  he  may  be  entitled.  I  think,  therefore,  he  has  not 
exercised  the  option  which  he  was  entitled  to  exercise  within  a 
reasonable  time,  within  which  alone  such  option  could  be  exercised. 
I  repeat  it  was  an  option  of  a  kind  which  should  be  exercised 
quickly,  because  of  the  burden  which  might  possibly  be  cast  upon 
the  person  exercising  it,  and  because  of  the  changeable  nature  of 
the  property  in  which  he  acquires  an  interest. 

I  think,  therefore,  that  the  learned  Judge  in  the  Court  below 
was  too  lenient  in  granting  this  decree,  I  think  he  should  have 
dismissed  the  action. 

Solicitors :  Robbins,  Billing  d  Co. 

HoUams,  Son,  Coward  dk  Hawksley. 

Cheston  <t  Sons. 

Stihbard,  Oibson  d  Co. 

Clarke y  Rawlins  d  Co, 
CO. — VOL.  I.  B 
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May  23rd  and 
24lh, 


In  re  the  LONDON,  WINDSOR,  AND  GREENWICH 

HOTELS. 

•  Fraudvlent  Preference — Companies  Act,  1862,  Sec  164. 

A  board  of  three  directors  deputed  C,  one  of  their  nmnber,  to  negotiate 
with  bankers  for  a  loan  to  the  company.  C.  had  an  interview  with  a 
director  of  the  bank  who  agreed  to  make  the  advance  if  C.  would  give 
his  personal  guarantee  for  the  repayment.  The  evidence  was  that  at  this 
interview  it  was  understood  that,  if  required,  the  company  would  give 
a  charge  on  its  uncalled  capital  as  security  for  the  loan.  0.  reported  his 
interview  to  the  other  two  directors  who  agreed  to  indemnify  him  from 
loss,  and  C.  thereupon  gave  the  bank  his  personal  guarantee  and  obtained 
the  loan  for  the  company.  About  nine  months  after  this,  the  company 
was  shown,  by  a  report,  to  be  in  difficulties.  Within  three  days  the  bank 
wrote  requiring  C.  to  repay  the  loan,  and  ten  days  later  the  directors  sent 
to  the  bank  a  duly  executed  charge  on  the  company's  unpaid  capital, 
although  the  bank  had  not  asked  for  it.  Within  a  week  of  this  a  winding- 
up  petition  was  presented,  and,  about  a  month  after,  a  liquidation  under 
the  supervision  of  the  Court  was  ordered.  0.  having  repaid  the  loan  to 
the  bankers,  they  assigned  to  him  the  company's  charge  on  its  unpaid 
capital.    On  application  by  certain  creditors  to  set  aside  the  charge, 

Held :  (affirming  the  decision  of  Stirling,  J.)  that  the  charge  constituted 
a  fraudulent  preference  and  must  be  set  aside. 


T 


HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  Stirling. 
The  company  was  formed  to  pnrcbase  and  carry  on  the  businesses 
of  certain  hotels.  In  the  month  of  January,  1886,  the  company 
was  in  need  of  money.  By  the  articles  of  association  the  directors 
had  power  to  borrow  such  sums  as  they  might  find  advisable,  and 
to  repay  the  same  in  such  manner  as  they  might  think  fit.  At 
this  time  there  were  three  directors,  one  of  them  being  Mr.  Chater. 
At  a  board  meeting  in  February,  1886,  Mr.  Ghater  was  deputed  to 
negotiate  with  Messrs.  Glyn,  Mills,  Currie  &  Co.  for  a  loan.  This, 
the  bankers  agreed  to  make,  if  Mr.  Ghater  would  give  his  personal 
guarantee  for  the  repayment  of  the  amount.  The  directors  having 
resolyed  that  if  Mr.  Chater  would  obtain  £1600  for  the  company, 
he  would  be  indemnified  out  of  the  first  moneys  coming  in,  he  on 
the  8rd  of  February,  1886,  obtained  the  £1500  from  the  bankers 
on  his  guarantee.  In  his  interview  with  the  bank  manager  when 
negotiating  the  loan,  mention  was  made  of  the  company's  willing- 
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ness  to  giye  a  charge  on  its  uncalled  capital,  but  the  eyidence  did       i889. 
not  go  80  far  as  to  say  there  was  an  agreement  to  this  effect,  but    ^^  ^Tths 
only  an  understanding  that  the  company  would  give  the  charge  if  _  London, 
required.     On  August  5,  1886,  the  company  paid  off  £500  of  the   Greenwich 
loan.     On  November  80,  1886,  a  report  was  made  showing  the 
company  to  be  in  difficulties.     On  December  2,   Messrs.  Glyn, 
Mills,  Gurrie  &  Co.  wrote  to  Mr.  Ghater  requiring  repayment  of  the 
loan.     The  directors,  on  December  8,  decided  to  execute  a  charge 
in  favour  of  the  bankers  on  the  company's  uncalled  capital  for  the 
jGIOOO  remaining  due,  and  on  December  12  this  charge  was  duly 
executed  and  sent  to  the  bankers,  although  no  application  had  ever 
been  made  by  them  for  such  a  charge.    A  meeting  of  the  company 
was  held  on  December  15,  at  which  it  was  shown  that  the  company 
could  not  go  on.     On  December  17  a  winding  up  petition  was  pre- 
sented, and  on  January  22,  1887,  an  order  was  made  to  continue 
under  supervision  a  voluntary  winding  up  which  had  commenced 
in  the  early  part  of  the  month.     In  June,  1887,  Mr.  Chater  on 
being  so  required  by  the  bankers,   paid   them   the  £1000,  and 
obtained  from  them  an  assignment  of  the  charge  on  the  company's 
uncalled  capital.     The  validity  of  the  charge  was  disputed  by  some 
of  the  company's  creditors  as  being  a  fraudulent  preference,  and  on 
their  application  it  was  set  aside  by  Mr.  Justice  Stirling.    From 
that  decision  Mr.  Chater  appealed. 

Oraham  Hastings^  Q'C,  and  Macaskie,  for  the  appellant,  argued 
that  the  charge  though  executed  only  on  December  10,  1886,  was 
executed  in  pursuance  of  an  agreement  entered  into  with  the  bank 
at  the  time  that  the  negotiations  for  the  loan  were  carried  on  in 
February,  1886,  and  that  it  was  not  therefore  a  fraudulent  prefer- 
ence within  section  164  of  the  Companies  Act,  1862. 

Buckley^  Q.dy  and  P.  B.  Abraham  appeared  for  certain  credi- 
tors, and  HalAane  for  the  liquidator,  but  they  were  not  called  upon 
to  argue. 

Lord  Esheb: 

This  is  one  of  many  cases  where  business  men  do  business  care- 
lessly. We  are  also  business  men,  and  we  have  to  listen  to  what 
other  business  men  do,  and  we  know  that  everyday  people  do  their 

&  2 
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1889.  business  without  looking  forward  to  what  may  happen  in  certain 
In  rb  The  events.  Here,  the  company  gave  Messrs.  Glyn  a  charge  after  a 
WwDsoR^AND  ^^V^^  t*d  been  made  which  showed  the  company  to  be  in  extreme 
G^BNwicH  danger  of  th«  insolvency  which  came  upon  it  very  shortly  after ; 
that  is,  it  was  given  shortly  before  the  winding-up  petition.  Primd 
facie,  unless  it  was  given  under  pressure  or  in  pursuance  of  some 
previous  agreement,  this  is  fatal.  In  any  case,  this  shifted  the 
burden  of  proof.  Then  the  appellant  makes  this  his  case,  not  that 
the  charge  was  given  under  immediate  pressure,  but  because  of  a 
previous  contract.  That  contract  was  said  to  have  been  one  made  by 
the  company  with  the  bank  by  which  the  bank  was  to  have  a  charge 
on  the  unpaid  capital,  with  the  personal  guarantee  of  Mr.  Chater 
also  as  security.  Now  has  that  been  proved  ?  If  such  a  contract 
was  made  by  the  authority  of  the  directors,  or  by  their  ratification, 
it  was  the  duty  of  the  directors  to  make  a  minute  of  it.  But  you 
might  get  it  proved  otherwise.  They  might  prove  a  verbal  con- 
tract. But  the  witnesses  are  honest,  and  they  swear  as  far  as  it  is 
honestly  possible  for  them  to  do,  but  no  further.  The  person  who 
made  the  contract  was  Mr.  Chater.  In  his  affidavit  he  is  honest, 
and  although  he  goes  as  far  as  possible,  he  only  swears  that  there 
was  an  understanding  that  the  company  would  give  the  charge,  not 
that  there  was  an  agreement.  Mr.  Harvey,  the  secretary  of  the 
bank,  says  point  blank  in  cross-examination  that  he  cannot  swear 
there  was  an  agreement.  Still  it  might  be  proved.  It  was  made 
with  a  director  of  the  bank,  and  those  who  have  to  prove  the  case 
do  not  call  the  one  man  who  could  recollect.  It  is  obvious  that 
what  occurred  was  done  carelessly;  that  the  bank  did  not  care 
about  the  company's  security,  and  that  what  they  wanted  was  Mr. 
Chater*s  guarantee.  There  was  no  agreement.  Then  Mr.  Macas- 
kie  with  great  ingenuity  invented  a  contract  which  he  suggested 
was  made  with  Chater  by  the  company,  by  which  the  latter  was  to 
give  security  to  the  bank  at  the  expense  of  its  own  shareholders, 
with  a  view  to  relieve  Chater.  It  would  require  strong  evidence 
to  show  that  if  such  a  contract  had  been  made  it  had  been  made 
honestly.  The  company  had  had  the  loan  and  had  had  all  the 
benefit  of  the  loan  on  the  shareholders'  behalf,  and  it  would  be 
strange  if  merely  for  the  sake  of  Mr.  Chater^s  interests,  and  only 
to   do  Mr.  Chater  good,  it   had   entered   into    such  a  contract. 
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There  was  no  agreement  at  all.    But  even  if  there  had  been  a       issg. 
contract  to  give  security,  this  charge  was  not  given  in  pursuance  of  j^^  ^JTthi 
that  contract,   but  merely  because  the  two  other  directors  were  _  London, 

'  ''  ^  WlNDSOB  AND 

friends  of  Mr.  Chater,  and  to  relieve  him  of  his  liability.  G»benwich 

KOVSLS. 

Cotton,  L.J. : 

I  am  of  the  same  opinion.  The  appellant's  case  is  based  on  an 
agreement  of  February,  1886.  Either  the  agreementwas  between  the 
company  and  Messrs.  Glyn,  or  with  Chater  himself.  It  is  said  the 
agreement  was  made  by  Chater  on  behalf  of  the  company,  but  I  am 
not  satisfied  that  any  such  agreement  has  been  made  out  at  all.  I 
should  want  to  know  what  actually  was  said.  All  we  have  is  Chater's 
statement  of  what  he  thinks  was  said.  Sometimes  he  speaks  of  an 
understanding,  sometimes  that  it  was  understood.  We  are  not  told 
who  the  bank  director  was  whom  Chater  saw,  and  he  is  not  produced. 
But  the  secretary,  Harvey,  is.  Either  the  gentleman  who  had  the 
interview  with  Chater  cannot  support  his  case,  or  else  what  was 
said  is  not  in  his  recollection.  Chater  was  a  director  of  the 
company,  and  at  a  board  meeting  on  February,  8,  1886,  three 
directors  were  present,  and  a  resolution  was  passed,  but  in  it 
nothing  is  said  about  any  security  to  be  given  to  the  bank,  but  it 
only  resolves  to  pay  Chater  any  loss  he  might  sustain,  and  the 
other  two  directors  sign  an  indemnity.  What  that  was  I  do  not 
know.  Then  in  December  Messrs.  Glyn  did  not  ask  the  company 
to  give  a  charge,  but  asked  Chater  to  repay  the  money,  not  referring 
to  any  charge,  and  the  directors  in  reply  decided  to  give  a  charge. 
If  there  had  been  any  agreement  in  February,  they  surely  woul4 
have  referred  to  it  in  deciding  to  give  a  charge.  It  is  clear  that 
there  was  only  an  understanding  to  keep  Chater  harmless,  and  tha^ 
the  charge  was  given  only  to  prevent  Messrs.  Olyn  pressing  Chater, 
There  was  no  such  agreement  as  has  been  relied  on. 

Fry,  L.J. : 

I  am  of  the  same  opinion.  The  ci^se  is  clear,  and  I  Qhall  not  add 
anything. 

Solicitors :  Oraham  dt  phater. 

Lawrence^  Baker^  dt  WcUdron* 
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^BAL.      In   be   the   PORTUGUESE    CONSOLIDATED   COPPER 
,  BswMi  MINING    COMPANY. 

LOBD  ESHBB, 

^    M.E.,  STEELE'S  CASE. 

COTTOK,   L.J., 

1889  /nwZii  Meeting  of  Director* — Notice  of  Meeting  not  sent  to  every  Director. 

If   ^mJa     H  Where  power  to  do  an  act  was  vested  in  a  board  of  directors  and  a 

diet,  meeting  was  held  to  do  that  act  and  puTported  to  do  it,  but  notice  of  that 

meeting  had  not  been  sent  to  all  the  members  of  the  board. 

Held:  that  notice  of  the  meeting,  which  would  have  given  all  an 
opportunity  of  attending,  not  having  been  given  to  all,  the  meeting  was 
not  a  good  one,  and  that  the  act  done  by  it  was  therefore  invalid. 


T 


HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  North 
(reported  ante,  Pt.  m.,  p.  188),  who  directed  that  the  register  of 
the  Portognese  Consolidated  Copper  Mining  Company  should  be 
rectified  by  the  removal  therefrom  of  the  name  of  Mr.  W.  J.  Steele, 
who  there  appeared  as  allottee  of  100  shares,  and  that  the  com- 
pany should  return  to  him  the  money  he  had  paid  on  application. 

The  company  was  formed  on  October  20,  1888,  and  Mr.  Steele 
received  a  prospectus  on  October  22.  He  applied  for  100  shares 
before  2  p.m.  on  October  24,  and  at  7  p.m.  the  same  day  he 
received  notice  of  that  number  having  been  allotted  to  him.  By 
the  Articles  of  Association  it  was  provided  that  the  allotment 
phoul4  be  made  by  the  directors,  that  the  subscribers  to  the  memor- 
andum should  appoii^t  t^e  first  directors,  that  there  should  not 
be  more  than  ten  directors  nor  less  than  three,  and  that  the 
directors  should  decide  on  the  number  to  form  a  quorum ;  also 
that  the  directors  might  act  notwithstanding  a  vacancy  on  their 
body,  and  might  themselves  fill  up  such  vacancy  and  might 
delegate  their  powers  to  committees  of  their  body.  The  sub- 
scribers to  the  memorandum  had  appointed  foip:  directors,  and  a 
fifth  was  to  take  his  seat  at  the  board  after  allotment.  A  board 
meeting  was  held  on  October  24,  when  the  allotment  to  Mr.  Steele 
was  made,  but  only  two  directors  were  present.  Lord  Inchiquin 
was  one  of  the  directors  not  present.  The  secretary  made  an 
fiffidavi^  that  he  ha4  told  Lord  Inchiquin  that  a  meeting  would  be 
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held  during  the  week  beginning  on  October  22  to  allot,  bat  that       i889. 
Lord  Lichiquin  had   replied   that   he   would  not  be  able  to  be   j^  ^Tthb 
present  at  it.     This  was  the  only  notice  he  had  of  the  meeting  Pobtuoubsi 
of  October  24.     Another  director  who  was  not  present  had  sent  dated  Coppsh 
a  letter  to  one  of  the  two  directors  who  were  present  authorising     (Stbblb's 
him  to  act  for  him  at  this  meeting  and  to  sign  any  necessary       C^s^)* 
documents  on  his  behalf*     The  two  directors  present  first  resolved 
that  two  should  form  a  quorum  and  then  proceeded  to  allot  the 
shares,  and  among  others  those   to   Mr.  Steele.     This  meeting 
was  then  adjourned  to  the  26th  of  October  and  again  adjourned 
to  the  26th  of  October*     The  day  after  the  allotment  Mr.  Steele 
revoked  his  application  for   shares.      At  the  adjourned  meeting 
on  October  26,  Lord  Lichiquin  and  the  two  other  directors  being 
present,  he  signed  a  minute  of  the  meeting  of  the  two  directors 
and  thereby  purported  to  ratify  what  they  had  done.    Mr.  Justice 
North  having  decided  against  the  validity  of  the  allotment,  the 
company  appealed. 

R^fbyt  Q'C.,  Buckley,  Q.C.,  and  W.  Baker  for  the  company : — 

The  case  made  is  first  that  there  was  no  valid  allotment,  and 
then  that  the  three  directors  present  on  October  26  could  not 
ratify  what  was  done  on  October  22. 

The  directors  were  a  selected  body  to  act  in  allotting.  The  two 
directors  were  delegated  to  act  by  the  other  directors.  The  common 
law  has  authorities  to  show  that  when  there  is  a  select  body,  it  is 
not  necessary  that  there  should  be  the  whole  body  present  in 
order  to  do  valid  acts,  but  only  that  all  should  have  an  opportunity 
to  be  present.  Then  a  majority  can  act.  If  all  have  an  opportunity 
given  them  to  attend  and  they  do  not,  those  who  do  not,  ipso  facto 
delegate  their  power  to  those  or  the  majority  of  those  who  do 
attend  :  Rex  v.  Mayor,  Aldermen,  and  Assistants  of  the  Town  of 
Shrewsbury  (w),  R.  v.  J.  Thodorick  (x),  Att.-Oen.  v.  Davy  (y). 

[Lord  Esheb,  M.B.  :  But  those  are  cases  upon  municipal 
charters.     They  do  not  help  us  to  construe  Nicies  of  association.] 

(u)  Cas.  temp.  Hardwicke,  147.  (y)  2  Atkyns,  212. 

(x)  8  East,  543. 
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1889.  Bat  the  same  principles  apply.     They  show  that  a  majority  of 

In  uTths  ^^^  corporators  bind  the  whole  body,  and  that  a  majority  bind  a 
^CoMou "  meeting  though  themselves  a  minority  of  the  whole. 

DATBD  COPPBB 

(Stbblb's*       [Lord  Esher,  M.B.  :  But  look  at  the  Articles,  which  say  that 
^^-       the  directors  shall  meet  and  determine  the  quorum  necessary  to 
transact  business.    Does  that  not  imply  that  until  the  quorum  is 
fixed,  all  must  attend  ?] 

I  say  that  until  a  quorum  is  fixed  a  majority  of  the  board  can, 
in  the  ordinary  course,  bind  the  whole  body,  and  that  this  power  of 
a  majority  subsists  until  the  fixing  of  a  quorum,  which  is  a  limita- 
tion of  the  ordinary  powers  of  a  majority.  If,  before  a  quorum  is 
fixed,  only  two  attend,  they  may  validly  act,  although,  if  a  quorum 
had  been  fixed  or  when  it  comes  to  be  fixed,  the  number  selected 
might  be  three. 

When  Lord  Inchiquin  came  to  the  meeting  on  October  26  there 
were  then  certainly  the  majority  of  the  board  present,  and  they  ratified 
what  had  been  done  on  the  24th.  This  ratification  referred  back 
and  validated  what  had  been  done  on  the  24th,  if  it  had  not  other- 
wise been  valid  :  Bolton  and  Partners  {LAmited)  v.  Lambert  (»). 

[Lord  Esher,  M.B. :  But  in  any  case  you  must  show  that  the 
meeting  of  October  24th  was  a  good  one.] 

Lord  Inchiquin  was  told  there  were  going  to  be  meetings  during 
that  week  to  allot,  and  he  told  the  company's  secretary  he  should 
not  be  able  to  attend.  He  thereby  waived  the  necessity  for  any 
further  notice  of  the  meeting  being  sent  to  him. 

Napier  Higgins^  Q.C.,  and  Farwell  for  Mr.  Steele  were  not  called 
upon  to  argue. 

JliORD  Esher,  M.B. : 

I  will  assume — ^but  only  assume  without  deciding — ^that  every 
point  taken  by  Mr.  Bigby  and  Mr.  Buckley  is  in  their  favour, 

(z)  58  L.  J.  (Ch.)  425. 
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except  one.    According  to  their  own  argument  it  is  necessary  that       i889. 
all  the  directors  should  have  had  notice  of  the  meeting  of  the  24th,    j^  ^  r^^, 
otherwise  they  admit  that  that  meeting  was  not  a  valid  meeting,  ^cwJtoli-*' 
and  as  an  invalid  meeting  could  not  adjourn  itself  to  the  26th,  dated  Coppbb 

,.,       MlNINO  Co. 

then  this  meeting  fails  if  the  meeting  of  the  24th  was  not  valid.  (Steele's 
The  only  validity  argued  for  that  meeting  was  that  all  the  persons  ^"^" 
who  were  then  qualified  as  directors  had  notice  of  that  meeting. 
Now,  T^hat  happened  with  regard  to  Lord  Inchiquin  ?  First  of  all, 
there  is  no  legal  evidence  of  his  having  said  anything.  What  it  is 
suggested  he  said,  is  mere  hearsay.  Something  is  said  as  to  a 
statement  made  by  him.  The  only  person  who  could  have  told  us 
what  happened  to  him  is  himself  apparently,  or  the  person  who  did 
the  thing  which  is  said  to  have  happened.  The  evidence  was  no 
legal  evidence.  But  if  there  had  been  evidence  that  Lord  Inchiquin 
had  been  told  they  were  going  to  hold  a  meeting  or  meetings  during 
the  next  week  and  had  then  said  '^  I  cannot  be  there,"  that  is  now 
relied  on  as  waiver  of  the  right  to  notice.  In  my  opinion,  he  could 
not  waive  his  right  to  notice.  Their  duty,  even  if  he  did  say  what 
he  is  said  to  have  said,  he  being  within  reach  and  it  being  perfectly 
possible  to  give  him  notice,  was  to  have  given  him  notice  of  the 
meeting  and  the  object  of  the  meeting.  That  notice  ought  to  have 
been  given  him  and  there  was  no  such  notice.  I  think  that  is 
sufficient  to  determine  the  case,  without  determining  any  of  the 
other  points. 

Cotton,  L.J. : 

I  am  of  the  same  opinion.  There  is  no  evidence  whatever  that 
any  notice  was  sent  to  Lord  Lichiquin  of  this  meeting  of  the  24th, 
which  was  the  origin,  as  it  is  said,  of  the  meeting  of  the  26th,  and 
in  my  opinion,  assuming  that  notice  to  all  would  have  made  the 
meeting  of  the  24th  vailid,  in  point  of  fact,  if  there  was  no  notice 
when  it  could  have  been  given  to  all  or  sent  to  all  and  that  was  not 
done,  the  meeting  was  therefore  bad,  and  the  whole  foundation  of 
the  argument  breaks  down. 

Fry,  L.J. : 

The  proposition  urged  before  us  by  Mr.  Buckley  very  clearly  is 
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1889.       this :  that  where  a  select  hody  of  persons  are  appointed  to  do  an 

Ih  bjTthb  ^^^  ^^^  ^'  them  may  do  the  act  if  the  other  half  have  the  notice* 

Po&TuouBBB  I  say  nothuig  about  the  validity  or  invalidity  of  the  proposition  in 

datbdCoppbb  point  of  law,  except  to  say  that  I  am  not  satisfied  that  it  is 

(Stbelb's'    accurate.    But  if  it  be,  the  facts  do  not  amount  to  it,  because  there 

Casb).       Iq  nothing  to  show  that  the  notice  was  given  to  Lord  Inchiquin 

who  is  one  of  the  appointed  persons.     The  appeal  therefore  £eu1s« 

Solicitors  :  Stretton,  HiUiard,  Dale  d  Newman. 
Burn  d  Berridge. 
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COURT  OP 

In  re  CAWLEY  &  CO.  appeal. 

HALLETT'S  CASE.  Lo^"X.b, 

Companies  Act,  1862,  Sec.  36 — Transfer  of  Shares  to  Escape  LiabilUy^Discretion  Cotton,  L.  J., 

of  Directors — Call  made  after  Transfer  presented  to  Company  for  Begistratum         i889. 

— Essentials  of  a  Valid  Call,  *— t— ' 

JwM  let  and 
A  company  was  being  pressed  for  payment  of  a  debt  which  was  secured         37x2. 

by  a  charge  on  the  unpaid  capital.  A  director,  knowing  this,  executed  a 
transfer  of  his  shares  to  escape  liability  (he  not  being  at  the  time  indebted 
to  the  company),  and  this  was  sent  in  to  the  secretary  of  the  company  for 
registration  on  the  very  day  on  which  a  board  meeting  was  held  at  which 
the  transfer  was  reported.  The  meeting  had  not  in  terms  been  summoned 
for  the  purpose  of  making  a  call.  The  directors  having  by  the  articles  a 
discretion  to  refuse  to  raster  a  transfer  by  anyone  indebted  to  the  com- 
pany, postpcmed  the  consideration  of  the  transfer  to  a  later  part  of  the 
meeting,  and  then  resolved  to  call  up  the  unpaid  capital,  the  resolution 
for  the  call  however  leaving  in  blank  the  time  and  place  for  payment. 
The  directors  then  considered  the  question  of  the  transfer  and  refiised  to 
register  it  on  the  ground  that  the  transferror  was  now  indebted  to  the 
company  for  the  call  just  made.  Subsequently  the  secretary  filled  in,  in  the 
resolution,  the  date  for  payment  of  the  call,  and  his  action  was  confirmed 
by  the  board.  On  appeal,  by  the  transferor,  from  the  decision  of  Mr. 
Justice  Chitty,  who  refused  to  order  the  register  to  be  rectified  by  removing 
the  transferor's  name  and  substituting  that  of  the  transferee. 

Held:  (reversing  the  decision  of  Chitty,  J.),  that  if,  at  the  time 
the  transfer  was  presented  to  the  secretary  for  registration,  the  trans- 
feror was  not  indebted  to  the  company,  the  board  had  no  discretion  as  to 
registering  the  transfer ;  that  the  transferor  was  not  in  £Eu:t  indebted  to  the 
company,  and  therefore  had  a  right  to  have  the  transfer  registered ;  that  in 
making  a  resolution  for  a  call,  it  is  of  the  essence  of  a  call  that  the  resolu- 
tion should  fix  a  time  and  place  for  payment,  and  that  as  this  was  not 
done  when  the  directors  resolved  to  call  up  the  unpaid  capital,  no  call  had 
been  made  when  they  had  the  transfer  brought  before  them. 


T 


HIS  was  an  appeal  from  the  decision  of  Mr.  Justice  Chitty 
(reported  ante,  Pt.  IIL,  p.  176),  dismissing  a  motion  on  behalf  of 
Mr.  Hallett  for  rectification  of  the  register  of  Cawley  It,  Co.,  a 
limited  company,  by  removal  of  his  name  which  was  on  the  register 
in  respect  of  10,000  shares  of  £1  each,  on  which  10s.  had  been  paid. 
He  also  claimed  to  have  the  name  of  a  person  to  whom  he  had 
transferred  the  shares  sabstituted  for  his  own.  The  company  was 
indebted  to  a  large  amount  to  its  bankers,  who  held  a  charge  on  the 
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1889.       nncalled  capital  as  security  for  the  loan.     With  knowledge  of  this 

IiTsB       ^^^'  ^^'  ^^^^^f  ^  director,  in  order  to  escape  liability  on  the  shares 

Cawlby  &  Co.  held  by  him,  transferred  them,  the  transfer  being  executed  on 

(o  ALLBTT  8 

Gasbj.  December  15,  1888.  The  transfer  was  sent  to  the  secretary  on 
December  18,  and  on  the  same  day  a  board  meeting  was  held,  Mr* 
Hallett  being  present.  The  transfer  was  reported  to  the  board,  but 
the  consideration  of  it  was  deferred  till  after  the  other  business* 
The  chairman  then  reported  that  the  bankers  were  pressing  for  pay- 
ment of  their  debt,  and  it  was  resolved  to  make  a  call  of  the  unpaid 
capital,  but  in  the  resolution  no  time  was  named  for  payment  of  the 
call.  After  the  resolution  had  been  passed,  the  directors  proceeded 
to  the  consideration  of  Mr.  Hallett*s  and  other  transfers,  and  the 
board  refused  to  register  the  transfers  owing  to  the  transferors  being 
indebted  to  the  company  for  the  call  just  made.  The  resolution  for 
the  call  not  having  fixed  the  time  when  payment  was  to  be  made,  a 
time  was  filled  in  subsequently  by  the  secretary,  and  his  action  in  so 
doing  was  confirmed  by  the  directors  about  a  month  afterwards. 

Article  27  of  the  company's  articles  of  association  was  as  follows  : 
**  No  person  being  indebted  to  the  company,  either  in  respect  of 
calls  or  otherwise,  shall,  without  the  consent  of  the  board — which 
consent  they  may  give  or  withhold  at  their  discretion — become  or 
be  registered  as  a  member  in  respect  of  any  shares,  the  amount  of 
which  shall  not  have  been  fully  paid  up,  or  transfer  any  share." 
Article  88 :  '^  The  amount  payable  on  the  shares  in  the  capital 
shall  be  payable  at  the  bankers  of  the  company,  or  at  such  other 
place  as  the  board  shall  appoint,  with  such  deposit  and  in  such 
instalments  and  manner,  and  at  such  time  as  shall  be  appointed 
from  time  to  time  by  the  board.''  Article  42 :  '*  All  calls  in  res- 
ipect  of  shares  shall  be  deemed  to  be  made  at  the  time  when  the 
resolutions  authorising  them  are  passed  by  the  board."  Article  44 : 
*'  The  board  may,  by  any  subsequent  resolution,  appoint  a  new  time 
and  place  for  payment  of  a  call  as  regards  such  persons  as  have  not 
paid  the  same."  Article  46  :  '*  Whenever  any  call  in  respect  of  shares 
is  made  otherwise  than  on  allotment,  twenty-one  days'  notice  of  the 
time  and  place  originally,  or  by  subsequent  resolution,  appointed  for 
the  payment  thereof,  shall,  either  at  the  time  or  anytime  after  the 
call  is  made,  be  given  to  every  member  liable  to  the  payment 
thereof."     Owing  to  the  refusal  of  the  directors  to  register  the 
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transfer,  Mr.  Hallett  applied  by  motion  to  Mr.  Justice  Ghitty,  but        i889. 
his  motion  having  been  dismissed,  he  now  appealed.  lTrk 

Cawlbt  &  Co. 

Romer,  Q.G.,  and  MaicUow  for  the  appellant: —  ^  Ca8b)T* 

^  The  right  to  transfer  is  a  right  incident  to  the  shares.  This 
power  was  not, curtailed  by  the  articles.  These  articles  only  give 
power  to  the  board  to  consent  or  not  to  a  transfer,  when  the 
person  sending  in  the  transfer  is  indebted  to  the  company.  Then 
and  only  then  have  the  board  any  discretion  to  exercise  on  the 
question  of  transfer.  If  when  the  transfer  is  sent  in  to  the  proper 
officer,  that  is,  to  the  secretary,  the  transferor  is  not  indebted  to  the 
company,  all  the  company  has  to  do  is  to  register  it,  and  nothing 
that  the  board  may  subsequently  do  can  depriye  the  transferor  of 
the  right  to  have  the  transfer  registered. 

In  any  case  the  call  which  was  made  was  not  a  valid  one.  It 
merely  amounted  to  a  resolution  to  make  a  call,  as  no  date  was 
fixed  when  the  call  was  to  be  paid.  Till  this  was  done  there  was 
no  binding  call,  and,  therefore,  no  indebtedness  to  the  company  at 
the  time  when  the  directors  did  actually  proceed  to  the  business  of 
the  transfers  at  the  meeting  on  December  18,  1888.  [They  cited 
Reg.  V.  Inns  of  Court  Hotel  Co.  (u) ;  Johnson  v.  Lyttle's  Iron 
Agency  {x) ;  and  Dawes*  case  (y)]. 

Maclean,  Q.C,  and  (7.  B.  McLaren  for  the  company : — 

It  is  not  necessary  to  insert  a  date  for  payment  of  a  call  in  order 
to  make  it  a  valid  one,  at  all  events  in  this  case,  for  Articles  44 
and  45  contemplate  a  time  being  appointed  by  a  subsequent 
resolution.  Then,  the  directors  having  a  discretion  as  to  con- 
senting to  the  registration  of  a  transfer,  the  point  of  time  when  the 
question  of  indebtedness  is  to  be  determined  is  when  the  transfers 
come  up  before  the  directors  for  consideration. 

But  here,  we  submit,  there  are  other  considerations,  from  the 
fact  of  the  appellant  being  a  director.  As  such  he  was  a  trustee 
of  his  powers,  and  he  had  to  make  the  calls  in  the  interests  of  the 
shareholders.  There  was  a  conflict  between  his  duty  as  a  director, 
and  his  personal  interest  as  a  shareholder, 

(w)  11  W.  R.  806  ;  8  L.  T.  651.  (y)  38  L.  J.  (Ch.)  512. 

(«)  5  Ch.  D.  687. 
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1889.  [Lord  Esheb,  M.B.  :  But  what  did  he  have  to  do  with  the  call 

Inm       ^^  December  18  being  invalid  ?] 

Cawley  &  Co. 
(Hallbtt's 

Casb).  The  majority  meant  on  that  day  to  make  a  valid  call.     It  was 

his  duty  as  a  director  to  see  that  the  call  was  properly  made,  and 
he  cannot  now  set  up  the  fact  that  the  call  was  invalidly  made  by 
the  board.  On  December  18,  it  was  clear  this  call  had  to  be 
made.  Hallett  should  have  joined  in  making  it.  Assuming  the 
call  to  be  invalid,  at  all  events  the  resolution  amounted  to  a 
declaration  by  the  board  of  the  necessity  for  the  call,  and  in 
these  circumstances  the  Court  will  not  help  a  director  to  escape 
liability.  This  being  an  application  for  rectification,  the  Court 
will  take  into  consideration  any  principle  of  equity  applicable 
to  the  subject.  In  re  National  and  Provincial  Marine  Insu/rance 
Co.  (z). 

[Lord  Esher,  M.II. :  Your  proposition  amounts  to  this,  that  a 
shareholder  may  escape  liability  by  an  out  and  out  transfer,  but 
that  a  director  may  not.    What  authority  have  you  for  this  ?] 

Gilbert's  case  (a). 

Lord  Esher,  M.B. : 

This  was  an  application  under  section  86  of  the  Companies  Act, 
1862,  for  a  declaration  that  the  company  ought  to  have  registered 
a  transfer  of  2,000  shares  belonging  to  Mr.  Hallett.  This  was 
declined  by  Mr.  Justice  Chitty,  the  facts  being  these.  The  com- 
pany was  formed  tmder  the  Companies  Acts  with  a  memorandum 
and  articles  of  association.  Mr.  Hallett  was  the  holder  of  a  large 
number  of  shares.  He  was  also  a  director.  On  December  the  16th, 
1888,  the  company  was  indebted  to  its  bankers,  and  I  think  it  was 
not  prosperous,  and  the  bankers  were  pressing  for  payment  of  their 
debt.  At  that  date  Mr.  Hallett,  who  was  a  director  as  well  as  a 
shareholder,  knew  that  the  company  was  not  prosperous,  and  he 
also  knew  that  within  some  short  time  a  call  would  in  all  proba- 
bility have  to  be  made,  and  on  December  the  16th  he  transferred  his 

(z)  L.  B.  2  Ch.  685.  (a)  L.  B.  5  Ch.  559. 
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shares  to  a  clerk  for  Jg80.  I  shonld  draw  the  inference  that  i889. 
Mr.  Ebllett  transferred  the  shares  to  avoid  the  prospective  call  j^p^ 
which  would  soon  come.     It  is  not  suggested  that  it  was  not  aCAWLBT&Co. 

^  (Hallbttb 

real  transfer,  but  it  was  done  with  that  motive.    Having  perfected       Cabb). 
the  transfer  by  the  proper  documents,  he,  at  some  time  before  the 
meeting  of  the  directors  on  December  18,  sent  the  transfer  for 
registration  to  the  secretary,  who  was  the  proper  person  appointed 
by  the  articles  for  that  purpose.     Therefore  the  moment  he  sent 
it  to  the  secretary  it  should  have  been  registered.    It  seems  to  me 
that  by  the  articles  there  was  no  discretion  for  the  board  to 
exercise,  unless  at  the  time  the  transfer  was  sent  in,  the  transferor 
was  indebted  to  the  company.    But  if  he  at  that  time  was  indebted 
then  they  had  a  discretion.     This  transfer  was  sent  in  some  time 
before  the  meeting  of  December  18.     This  meeting  was  not  in 
terms  summoned  for  the  purpose  of    making  a  call,   but  the 
directors  then  resolved,  *'  That  the  remainder  of  the  capital  be  and 
is  hereby  called  up,  and  be  payable  as  follows.''    Then  there  is  a 
blank,  and  no  time  or  place  is  fixed  at  which  the  call  is  to  be 
payable.     Something  afterwards  happened  as  to  this  resolution, 
which  seems  to  me  to  have  been  dangerously  irregular.     The 
secretary,  some  time  after,  put  into  that  resolution  certain  dates  for 
payment  of  the  call.     These  minutes  are  kept  in  order  that  share- 
holders and  others    may  know  exactly  what  was  done  by  the 
directors,  and  bow  and  when  it  was  done,  and  they  would  suppose 
that  those  dates  were  there  and  then  agreed  upon,  when  in  fact 
they  were  not  so  agreed  upon.     No  secretary  should  alter  any 
minutes,  and  I  trust  never  again  to  hear  of  such  a  thing  being 
done.    If  after  the  resolution  being  passed  there  had  subsequently 
been  a  resolution  to  put  in  the  dates,  this  resolution  should  have 
been  entered  in  the  ordinary  way.    But  it  seems  to  me  there  was 
no  direction  from  the  directors  authorising  the  clerk  to  do  any- 
thing till  on  January  17,  1889,  when  they  confirmed  what  he  had 
done.     The  directors  on  December  18,  having  resolved  to  call  up 
the  unpaid  capital,  then  declined  to  register  the  transfer.     Were 
they  entitled  so  to  do  ?    It  was  practically  admitted  that,  except 
for  some  equity,  they  could  not  decline  to  register  the  transfer 
unless  they  had  some  discretion,  which  they  would  only  have  if  the 
transferor  was  indebted  to  the  company.     It  was  urged  that  he  was 
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1989.       indebted.    It  10  said  lie  was  indebted  in  respect  of  the  nnpud  part 
IsTbii       ^'  ^^'  shares  as  from  the  time  of  his  becoming  a  shareholder.    If 
iUwLKYkCiK  that  were  so,  then  these  articles  would  be  misleading  to  a  share- 
Cam  J.       holder  taking  shares  beliering  he  had  a  right  to  transfer.     The 
clause   about    indebtedness  would  be  futile    according    to    that 
argument,  because  he  would  always  be  indebted.     That,  therefore, 
could  not  be  the  meaning.      If   then,   the  transferor  was  not 
indebted  at  the  time  he  sent  in  the  transfer,  the  directors  had  no 
discretion.     But  it  is  said  the  time  when  the  indebtedness  is  to  be 
ascertained  is  when  the  transfer  is  laid  before  the  directors  for 
consideration.     But  that  is  not  the  time.     The   directors  have 
nothing  to  consider,  their  duty  is  purely  ministerial.    If  this  were 
not  so,  if  the  transferor  were  not  indebted  when  the  transfer  was 
sent  in,  it  would  be  at  the  mercy  of  the  directors  to  postpone 
registering,  they  might  then  make  a  call,  and  by  their  own  delay 
they  would  obtain  a  discretion  they  would  not  otherwise  have  had. 
The  time  when  the  transfer  was  sent  in  to  the  proper  officer,  who, 
in  this  case,  is  the  secretary,  is  the  time  for  registration.     Even  if 
what  took  place  on  December  18  amounted  to  a  good  call  and 
made  a  shareholder  indebted,  still  when  the  transfer  should  have 
been  registered  Mr.  Hallett  was  not  indebted.     It  was  argued  that 
it  was  a  good  call.     In  my  opinion  it  was  no  call  whatever.     To 
make  a  call  within  these  articles  there  must  be  a  resolution  of  the 
board,  and  by  Article  88  a  time  and  place  for  payment  must  be 
named.     [His  lordship  read  the  article.]     There  could,  therefore, 
be  no  valid  call  here  till  there  had  been  a  resolution  of  the  board 
determining  the  instalments  and  the  manner,  time,  and  place  of 
payment.     ^*  From   time  to  time "  in  the  article  means  that  the 
directors  are  not  bound  to  make  a  call  of  all  the  unpaid  capital, 
but  that  they  may  make  successive  calls  till  the  whole  of  the 
unpaid  capital  is  paid.     Article  44  means  that  if  a  valid  call  has 
been  made,  but  a  shareholder  does  not  pay  on  the  appointed  day, 
the  directors  may  fix  a  new  day  for  payment.     These  considera- 
tions make  the  case  stronger  against  the  company.     There  was  no 
call  on  December  18.     The  time  and  place  were  not  appointed  till 
January  17.     But  it  was  contended  that  this  reverted  back  to  and 
validated  what  was  done  on  December  18.    But  there  was  no 
authority  for  this.      All  that  could  be   said  was  that  the  two 
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meetings  together  made  up  a  yalid  call,  but  there  was  none  till  the        i889. 
time  and  place  had  been  settled.  IiTrb 

Then  as  to  the  equity,  this  was  suggested — that  there  is  an  Cawlby  &  Co. 
equity  against  a  director  of  a  company  so  that  he  cannot  transfer  Case). 
his  shares  to  avoid  a  prospective  call,  one  he  knows  will  shortly  be 
made.  It  is  settled  that  a  shareholder  may  do  this.  It  might 
have  been  held  that  a  director  was  not  entitled  to  do  this,  but  there 
is  no  such  equity.  I  say  it  might  have  been  so  held,  I  do  not  say  it 
ought  to  have  been.  Then  if  there  is  no  such  equity  as  that,  what 
equity  is  there  ?  In  Parker's  case  (b)  a  meeting  was  called  to 
make  a  call,  and  a  shareholder  knowing  this,  persuaded  the 
directors  to  postpone  the  consideration  of  the  matter,  and  the 
Court  drew  an  inference  of  fact  that  he  had  done  this  while  leading 
the  directors  to  think  that  he  and  others  would  not  transfer  their 
shares.  They  postponed  the  matter  relying  on  this,  but  he  did 
transfer  his  shares.  That  raised  an  equity  against  him.  But  here 
Mr.  Hallett  never  induced  the  directors  to  delay  the  call.  He  had 
already  transferred  his  shares.  Therefore  this  case  is  not  within 
that  equity.  The  other  case  was  Gilbert's  case  (c).  There  it  being 
the  duty  of  the  directors  to  make  a  call  they  postponed  that  duty 
to  enable  them  to  get  rid  of  their  shares ;  and  they  were  held 
liable.  But  that  equity  does  not  arise  here.  Mr.  Hallett  had  got 
rid  of  his  shares  before  he  had  notice  of  any  meeting  for  making  a 
call.  The  only  fact  you  can  filx  is,  that  he  knew  the  company  to  be 
in  difficulties.  On  all  grounds,  therefore,  I  cannot  see  why  the 
directors  did  not  perform  the  ministerial  act  of  registering  this 
transfer. 

Cotton,  L.J. : 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  Chitty,  who 
refused  to  order  the  register  to  be  rectified.  The  transfer  of  shares 
was  executed  on  December  the  15th,  1888.  It  was  sent  in  before 
the  Board  meeting  on  the  18th.  The  directors  refused  to  register 
it,  because  when  they  came  to  consider  it  they  say  Mr.  Hallett  was 
indebted  to  the  company.  It  is  not  necessary  for  the  decision  of 
this   case  to    consider  whether   the  resolution   of  December   18 

(h)  L.  R.  2  Ch.  685.  (c)  L.  R.  5  Ch.  669. 
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1889.       made  a  valid  call.     By  sect.  22  of  the  Act  of  1862  every  share- 

y^"**^        holder  has  a  right  to  transfer  his  shares  subject  to  any  restrictions 

Cawlby&Co.  in  the  articles  of  the  company.     Here  the  directors  have  a  dis- 

(Hallbtt's  .  n         1     i         1         t  i1 

Cabb).  cretion  as  to  registering  a  transfer,  but  only  when  the  person 
transferring  is  indebted  to  the  company,  and  if  at  the  time  the 
properly  executed  transfer  is  brought  to  the  proper  oflBcer  he  is  not 
indebted,  then  there  is  no  discretion.  It  is  a  right  both  of  the 
transferor  and  transferee  to  have  registration.  It  is  said  the 
secretary  was  not  the  proper  oflScer,  but  the  articles  show  clearly 
that  he  was.  Although  I  conclude  that  Mr.  Hallett  did  execute 
the  transfer  to  escape  what  he  saw  coming  upon  him,  nevertheless 
he  did  execute  a  proper  transfer  and  he  was  not  indebted.  The 
directors  cannot  say,  "  Although  you  were  not  indebted  when  you 
sent  in  the  transfer,  still  we  shall  proceed  to  make  a  call,  and  now 
having  made  it,  you  are  indebted."  Although  I  do  not  think  it 
material  for  this  case,  yet  I  agree  with  what  the  Master  of  the 
Bolls  has  said  as  to  the  call.  When  a  man  takes  shares  in  a 
company  and  he  contracts  to  pay  the  full  amount,  but  only  when  a 
call  has  been  made,  the  proper  rule,  even  without  such  articles  as 
we  have  here,  is  that  there  must  be  a  resolution  fixing  the  time 
and  amount.  Mr.  Justice  Chitty  considered  that  the  resolution  on 
December  18th  constituted  a  valid  call,  but  that  a  time  was  to  be 
thereafter  fixed.  The  articles,  however,  show  the  time  must  be 
fixed  to  make  the  call  valid.  If  the  time  had  been  fixed  and  a 
shareholder  did  not  pay  at  the  appointed  time,  then  the  directors 
had  power  to  fix  another  time.  In  my  opinion  there  was  no  call  on 
December  18,  only  a  resolution  that  a  call  should  be  made  hereafter. 
That  had  to  be  followed  by  something  else,  and  that  occurred  only 
on  January  17.  I  do  not,  however,  think  that  relates  back,  but 
that  the  call  was  made  only  when  what  was  essential  was  fixed. 

It  is  said  there  is  an  equity  as  against  Mr.  Hallett  which  will 
prevent  the  Court  from  exercising  its  discretionary  power.  If 
there  is  an  equity,  the  Court  will  not,  but  what  equity  is  there  ? 
It  is  not  contended  that  a  director  cannot  transfer  his  shares,  but 
that  he  cannot  for  his  own  benefit  refuse  to  exercise  the  power  he 
has  as  a  director.  But  the  power  of  transfer  is  a  right  he  has  as 
a  shareholder,  and  he  is  not  prevented  from  transferring  because 
he  is  also  a  dii'cctor.     One  case  which  was  cited  has  no  bearing  at 
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all :  Ex  parte  Parker  (d).     There  the  transferor  was  not  a  director,        1889. 
but  a  shareholder.     He,  by  a  representation  that  he  would  not       liTitB 
transfer  his  shares,  got  the  directors  to  postpone  making  a  call  ^^^""'^  9°' 
and   then   he   executed   a  transfer.      But    the   Court  would  not       Casb). 
exercise  its  power  because  of  his  misrepresentation.     The  other 
case,    Gilbert's  case  (e),  is   more   to   the  point,  but  the   circum- 
stances are  different.     There,  there  was  a  resolution  as  in  this 
case,  agreeing  to  make  a  call.     But  the  formal  call  was  postponed 
by  the  directors  to  enable  some  of  themselves  to  execute  transfers. 
It  was  not  an  honest  purpose,  and  the  Court  set  the  transfers  aside. 
There  is  nothing  to  bring  this  within  those  cases.     Mr.  Hallett 
was  not  indebted  at  the  time  he  sent  in  his  transfer,  and  the 
appeal  must  therefore  be  allowed. 


Fry,  L.J. : 

I  am  of  the  same  opinion.  The  question  turns  primarily  on 
Article  27.  [His  lordship  read  it.]  On  December  15,  Mr.  Hallett 
transferred  his  shares,  and  on  or  before  December  18,  he  left  the 
transfer  with  the  secretary  for  registration.  If  when  he  left  it  he 
was  indebted,  then  the  board  had  a  discretion,  but  if  not,  then 
there  was  no  discretion,  and  the  secretaiy  was  bound  to  register  it. 
Was  Hallett  indebted  before  the  meeting  ?  There  had  been  no  call. 
He  was,  therefore,  entitled  according  to  the  articles  to  require  the 
secretary  to  register.  So  far  the  case  is  plain.  But  it  is  said  that 
looking  at  the  meeting  of  the  18th,  and  that  a  call  was  then  made 
and  that  the  transfer  had  not  been  registered  when  the  call  was 
made,  the  transferor  was  therefore  indebted.  But  as  I  have  said, 
the  time  was  when  the  transfer  was  sent  in.  And  I  say  there  was 
no  call.  It  is  not  necessary  to  determine  whether  there  may  be 
regulations  enabling  a  time  to  be  fixed  for  paying  after  making  a 
call.  But  here  time  is  of  the  essence  of  a  call.  There  is  no  call 
till  the  time  has  been  determined.  All  the  articles  show  this. 
Therefore  if  the  point  were  necessary,  I  decide  that  there  was  no 
call  on  the  18th.  I  concur  in  what  the  Master  of  the  Rolls  said  as 
to  the  impropriety  of  the  way  the  books  were  dealt  with.  The 
directors  issued  a  circular  saying  a  call  had  been  made  on  December 

(d)  L.  R  2  Ch.  086.  (c)  L.  R.  6  Ch.  659. 
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1889.       the  18th,  and  stating  the  time  that  had  heen  fixed  for  payment, 

IiTm       which  had  in  fact  not  been  fixed. 
CAwiiEY&Co.      i^  jg  contended  that  there  is  an  equity  that  a  director  holds  the 

Case).  powers  he  is  clothed  with  for  the  benefit  of  the  whole  of  the  com- 
pany, and  cannot  exercise  them  except  for  such  benefit.  "What 
power  did  Mr.  Hallett  before  December  18  exercise  for  his  own 
benefit  ?  None.  Did  he  fail  to  exercise  any  for  the  benefit  of  the 
whole  ?  No.  It  seems  impossible  to  say  that  on  December  18  a 
call  was  necessary.  The  evidence  shows  that  on  that  day  the  call 
would  become  necessary  if  the  bankers  could  not  be  induced  to 
renew.  It  is  said  that  what  Mr.  Hallett  did  was  improper  for  a 
director,  and  that  the  Court  will  not  aid  him.  It  may  be  that  he 
would  be  wrong  in  a  court  of  honour,  but  here  we  have  to 
administer  the  law,  and  the  transfer  must  be  registered. 

Lord  Esher  : 

I  did  not  intend  to  limit  my  remarks  as  to  time  and  place  for 
a  call  to  this  society.    It  seems  to  me  to  be  of  the  essence  of  a  call. 

Solicitors  :  Lickonsh  d  BeUard, 
Blewitt  <t  Tylor. 
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In    re    CALLAO    BIS    COMPANY.  court  of 

APPEAL. 

Sale  of  Company^ 8  undertaking  to  a  neio' company — Voluntary  Windinfj-up —  ^  ^^^?t 
Sanction  of  the  Court  so  as  to  hind  creditors — Companies  Act,  1862,  Sees.  138,  Yb.y,  *L.i. 
146  and  161.  1889.* 

A  Company  in  voluntary  liquidation,  by  special  resolution  under  sect.  Jxme  Ith. 
161  of  the  Companies  Act,  1862,  sanctioned  an  agreement  for  the  sale  of 
its  undertaking  to  a  new  company,  the  consideration  to  be  the  issue  of 
shares  in  the  new  company  to  the  shareholders  in  the  old  company.  On 
application,  under  sect.  138,  to  the  Court  for  its  sanction  to  the  sale,  so  as 
to  preclude  the  possibility  of  the  sale  being  invalidated  should  an  order 
.be  made  within  a  year  for  a  compulsory  winding-up,  or  one  under  super- 
vision, 

Held :  that  the  sanction  of  the  Court  could  not  be  given  in  a  voluntary 
winding-up,  as  section  161  only  provides  for  such  sanction  being  given  in 
a  compulsory  winding-up  or  one  under  supervision. 


T 


HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  North. 

The  CaUao  Bis  Company,  which  was  in  voluntary  liquidation, 
had  passed  a  special  resolution  under  section  161  of  the  Companies 
Act,  1862,  whereby  it  sanctioned  an  agreement  for  the  sale  of  its 
undertaking  to  a  new  company,  the  consideration  for  the  sale  being 
the  issue  of  shares  in  the  new  company  to  the  shareholders  in  the 
old  company.  The  last  part  of  section  161  is  as  follows :  ''No 
special  resolution  shall  be  deemed  invalid  for  the  purposes  of  this 
section  by  reason  that  it  passed  antecedently  to  or  concurrently 
with  any  resolution  for  winding-up  the  company,  or  for  appointing 
liquidators ;  but  if  an  order  be  made  within  a  year  for  winding-up 
the  company  by  or  subject  to  the  supervision  of  the  Court,  such 
resolution  shall  not  be  of  any  validity  unless  it  is  sanctioned  by  the 
Court."  To  preclude  the  possibility  of  the  proposed  sale  being 
invalidated  in  case  a  winding-up  order  were  made  by  the  Court 
within  a  year,  and  the  Court's  sanction  were  not  then  given  to  the 
sale,  the  voluntary  liquidator  applied  to  Mr.  Justice  North  for  his 
immediate  sanction,  but  his  lordship  having  held  that  the  sanction 
referred  to  in  section  161  could  only  be  given  in  a  compulsory 
winding-up  or  a  winding-up  under  supervision,  and  not  in  a  volun- 
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1889.       tary  liquidation,  refused  the  application.     From  this  decision  the 

InTe       voluntary  liquidator  appealed. 

Gallao  Bis 
Co. 

Cozens-Hardy,  Q.C.y  and  Grosvenor  Woods,  for  the  appellants, 
submitted  that  the  sanction  of  the  Court  might  be  given  at  any 
time,  and  that  sales  under  section  161  would  be  materially  incon- 
venienced if  they  were  liable  to  be  impeached  at  any  time  within  a 
year  by  a  winding-up,  either  by  the  Court  or  under  its  supervision, 
having  supervened. 

G.  -F.  Hart,  for  a  dissentient  shareholder,  contended  that  there 
was  no  power  under  section  138  to  entertain  this  application,  and 
that  the  Court  had  therefore  no  power  to  entertain  it  at  all.  He 
also  urged  that  the  Court  had  no  power  to  give  its  sanction  till  a 
winding-up  by  the  Court  or  under  supervision  occurred,  and  that 
the  creditors  had  a  whole  year  within  which  to  determine  whether 
they  would  come  to  the  Court  and  oppose  the  sale. 

Cotton,  L.J. : 

This  is  an  application  by  way  of  appeal  from  an  order  of  Mr. 
Justice  North,  who  decided  the  question  whether  or  no,  when  there 
has  been  a  resolution  passed  under  section  161  of  the  Companies 
Act,  1862,  the  sanction  of  the  Court  can  be  given  in  the  event  of 
that  voluntary  winding-up  being  continued,  and  there  being  no 
compulsory  or  supervision  order.  [His  lordship,  having  decided 
that  the  Court  had  jurisdiction  under  section  138  to  entertain  the 
application,  continued :]  In  my  opinion,  the  view  of  Mr.  Justice 
North  unfortunately  is  correct.  Just  let  us  look  at  this  section  161. 
It  enables  a  resolution  to  be  passed  either  authorising  the  liqui- 
dator generally,  or  in  carrying  out  a  particular  scheme,  to  sell  the 
assets  and  make  payment  to  the  shareholders  by  giving  them 
shares  in  another  company;  and  it  provides  that  this  is  to  be 
binding  on  all  members  of  the  company  being  wound  up  voluntarily, 
subject  to  this  proviso,  that  if  any  member  dissents  he  can  get  the 
value  of  his  shares  or  require  the  liquidator  not  to  carry  the  reso- 
lution into  effect  unless  he  does  so.  There  is  no  provision  there 
at  all  for  creditors.     Then,  if  one  looks  back  to  a  section  dealing 
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with  a  somewhat  similar  matter,  namely,  the  146th,  one  finds  that  i889. 
when  a  company  is  being  wound  up  voluntarily,  and  there  is  an  j 
order  made  for  winding  it  up  compulsorily,  the  Court  may,  if  it  Callao  Bn 
thinks  fit,  notwithstanding  that  what  had  been  done  in  the  volun- 
tary winding-up  might  be  a  question  to  be  decided,  provide  in  such 
order,  or  in  any  other  order,  for  the  adoption  of  all  or  any  of  the 
proceedings  taken  in  the  course  of  the  voluntary  winding-up.  That 
does  not  apply  to  the  case  of  a  supervision  order.  But  section  161 
applies  to  both  supervision  and  compulsory  orders.  In  my  opinion, 
what  is  provided  by  section  161  is  carrying  out  more  fully,  and 
with  reference  to  this  proceeding — this  resolution,  and  an  agree- 
ment under  it — what  is  provided  for  as  regards  the  compulsory  order 
generally  in  section  146 ;  and,  unless  there  is  in  this  section  161 
anything  which  points  to  its  being  done  in  a  voluntary  winding-up 
and  immediately  after  the  resolution  is  passed  and  the  agreement 
is  made,  I  think  the  fairer  construction  is  that  this  resolution  is  to 
be  binding  on  the  shareholders,  but  then  the  rights  of  others  are 
reserved — the  rights  of  creditors — who  may  possibly  not  know  any- 
thing about  it,  or  see  how  it  will  affect  their  interests.  It  reserves 
to  them  this  right,  that  if,  within  a  year,  proceedings  are  taken 
either  for  compulsory  winding-up,  or  continuing  to  wind  up  under 
supervision,  then  the  resolution,  and  consequently  the  agreement 
made  under  it,  will  be  of  no  efifect  unless  the  Court,  either  by  the 
order  directing  the  winding-up  by  the  Court,  or  by  a  subsequent 
order,  directs  that  that  shall  be  a  good  resolution  and  a  good  act 
done,  notwithstanding  that,  in  the  case  of  a  supervision  order,  the 
winding-up  will  date  back  previously  to  the  passing  of  the  resolu- 
tion, and  notwithstanding  that,  in  the  case  of  a  compulsory  wind- 
ing-up, it  would  not  be  the  act  of  the  shareholders  selling  their 
property,  unless  the  Court  authorised  it  to  be  sanctioned  and 
carried  into  efifect  under  section  146.  I  think  that  is  really  the 
truer  construction  of  the  section.  It  is  not  pointed  out  in  very 
clear  terms,  but,  in  my  opinion,  that  is  the  correct  construction  of 
this  section  161.  It  may  be  it  is  inconvenient.  But  if  this  course 
is  adopted,  it  is  to  be  adopted  subject  to  this  inconvenience,  and 
the  only  persons  who  could  raise  this  question,  or  ask  for  an  order 
for  winding-up,  would  be  the  creditors.  I  do  not  say  the  Court 
would  not,  in  a  sufi&cient  case,  make  a  supervision  order  at  the 
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f^jj  bound  if  the  thing  is  done  following  the  directions  contained  in  the 
Callao  Bis  clause.  If  it  is  ultra  vires,  an  action  will  be  brought.  I  am  not 
prepared  to  say  that  the  Court  will  never,  at  the  instance  of  a 
shareholder,  interfere  by  making  a  supervision  order,  but  the  Court 
is  very  unwilling  to  do  it,  and  practically  the  only  dif&culty  is  as 
regards  the  creditors,  who  are  in  no  way  contemplated  or  bound  by 
any  resolution  under  section  161. 

In  my  opinion,  the  appeal  fails  and  must  be  dismissed. 

Fry,  L.J. : 

I  am  very  strongly  impressed  with  the  inconveniences  of  the 
conclusion  at  which  I  have  arrived,  because  I  cannot  help  seeing 
that  it  is  possible  that  a  sale  made  perfectly  bond  fide  may  be 
impeached  at  the  end  of  a  year,  and  that,  after  many  things  have 
been  done  under  the  sale.  At  the  same  time,  it  appears  to  me, 
that  the  construction  of  the  clause  is  that  at  which  Mr.  Justice 
North  has  arrived. 

In  the  first  place,  the  words  at  the  end  of  section  161  seem, 
according  to  their  natural  meaning,  to  import  rather  a  sanction  in 
a  winding-up  of  the  company  compulsorily  or  subject  to  super- 
vision, than  a  sanction  independently  of  it.  The  concluding  words 
have  this  effect,  that  if  the  order  be  made,  the  resolution  shall  be 
of  no  validity  unless  something  else  is  done,  that  is  to  say,  unless 
the  Court  at  the  time  of  making  the  order,  or  by  subsequent  order, 
sanctions  the  resolution  which  has  been  come  to  ;  and,  as  has  been 
pointed  out  by  the  Lord  Justice,  that  conclusion  fits  well  into  the 
146th  section,  which  provides  for  the  case  of  a  compulsory  winding- 
up  being  made  after  the  voluntary  winding-up  has  been  going  on, 
and  for  the  adoption,  if  the  Court  so  thinks  fit,  of  the  proceedings 
in  the  voluntary  winding-up.  The  effect,  therefore,  appears  to  me 
to  be  that  a  strong  pressure  is  put  by  this  on  all  persons  concerned 
in  the  framing  of  these  resolutions  and  the  carrying  them  into 
effect,  to  make  a  resolution  of  such  a  description,  both  as  regards 
the  law  of  the  case  and  the  substance  of  the  case — ^the  value  of 
money  received — as  shall  secure  its  receiving  the  sanction  of  the 
Court  when  the  matter  comes  to  be  discussed.  If  such  a  resolu- 
tion be  entered  into,  the  purchaser  will  have  little  cause  to  fear. 
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For  these  reasons  I  think  the  decision  of  Mr.  Justice  North  is 
right,  and  that  the  appeal  mast  be  dismissed. 

Solicitors :  Snell,  Son  d-  Greenip. 

Gresham,  Davies  dc  Dallas. 
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WOOD  V.  THE    ODESSA    WATEBWORKS    COMPANY. 

Payment  of  Dividends  by  means  of  Debentures — Resolution  of  Ordinary  General 

Meeting —  Ultra  Vires. 

The  accounts  of  a  Company  showed  an  excess  of  receipts  over  expendi- 
ture to  a  large  amount  which  was  said  to  be  available  for  payment  of  a 
dividend,  but  this  profit  had  been  apj)lied  in  extending  the  company's 
works,  being  purposes  for  which  the  capital  and  not  the  revenue  of  the 
company  was  applicable.  An  ordinary  general  meeting  called  to  receive  a 
report  of  the  directore,  "  to  declare  a  dividend  and  to  transact  the  ordinary 
business  of  the  company,"  confirmed  certain  resolutions  passed  by  the 
board  of  directors,  the  etlect  of  which  was  to  authorise  the  raising  of 
further  capital,  and  the  payment  of  the  dividends  already  earned,  not 
in  cash,  but  by  means  of  the  issue  to  the  shareholders  entitled  to  the 
dividends  of  debentures  charged  on  the  company's  property  to  the  amount 
of  the  dividends.  The  Articles  of  Association  did  not  authorise  the 
•  payment  of  dividends  in  this  manner.  On  motion  by  a  dissentient  share- 
holder for  an  injunction  to  restrain  the  company  from  paying  the  dividends 
by  means  of  debentures. 

Held :  that  as  the  Articles  constitute  not  merely  a  contract  between  the 
shareholders  and  the  company,  but  between  each  individual  shareholder 
and  every  other,  and  as  by  these  Articles  the  payment  of  dividends  should 
be  in  cash,  and  no  steps  had  been  taken  under  section  50  of  the  Companies 
Act,  1862,  to  alter  the  Articles  so  as  to  enable  the  payment  to  be  made  in 
the  manner  proposed,  it  was  beyond  the  power  of  the  majority  of  the 
shareholders  present  at  a  General  Meeting  to  bind  the  minority  to  accept 
payment  of  their  dividends  otherwise  than  in  cash. 
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HIS  was  a  motion  for  an  injonction  to  restrain  The  Odessa 
Waterworks  Co.  from  paying  to  the  shareholders  certain  profits, 
which  had  actually  been  earned  by  the  company,  by  means  of 
debentures  instead  of  in  cash. 
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1889.  The  company  was  formed  under  the  Compftnies  Act,  1862,  with 

VTooD  V.     *  capital  of  £850,000,  divided  into  42,500  shares  of  £20  each,  of 

Thb  Odessa  ^^ich  80,000  were  A  preferred  shares,  and   12,600  B  deferred 

Waterworks  ^ 

Co.  shares.  All  the  A  preferred  shares,  and  12,420  of  the  B  deferred 
shares  had  been  issued  and  were  fully  paid  up.  For  some  years 
past  the  company  had  not  paid  any  dividends,  but  the  accounts  of 
the  company  showed  an  excess  of  receipts  over  expenditure  to  the 
amount  of  £45,959  4«.  6d.,  which  was  said  to  be  now  available  for 
payment  of  a  dividend.  That  sum,  however,  did  not  exist  in  the 
shape  of  cash  in  the  coffers  of  the  company,  but  had  been  applied 
in  Extending  the  company's  mains,  and  in  the  construction  of  other 
productive  works,  being  purposes  for  which  the  capital  (and  not 
the  revenue)  of  the  company  was  applicable.  Under  these  circum- 
stances, the  directors  issued  a  report,  dated  April  10,  1889,  in 
which  they  set  out  a  series  of  resolutions,  which  had  been  adopted 
by  the  board,  to  the  following  effect : — "  Having  regard  to  the 
negotiations  now  pending  vrith  the  Municipality  of  Odessa,  em- 
bracing new  works  and  extensions  which  will  involve  if  carried  out 
a  considerable  addition  to  the  capital  of  the  company,  and  having 
regard  to  the  decision  recently  given  in  the  Court  of  Appeal  by 
Lords  Justices  Cotton,  Lindley  and  Lopes  in  Lee  v.  Neuchatel 
Asphalte  Company,  on  the  9th  of  February  last,  the  directors  have 
resolved  to  raise  by  way  of  further  or  second  charge  on  the  property 
and  assets  of  the  company  the  sum  of  £100,000  at  such  times  and 
in  such  manner  and  upon  such  terms  as  the  directors  may  deter- 
mine, and  (1)  That  £80,000  of  such  second  charge  shall  be 
allocated  and  set  apart  by  way  of  dividend  of  £1  per  share  free  of 
income  tax  on  the  A  or  preferred  shares,  and  be  treated  as  on 
account  of  and  by  way  of  repayment  of  advances  made  by  revenue 
account  for  capital  expenditure  up  to  the  81st  of  December,  1888  ; 
(2)  That  the  said  £80,000  shall  be  divided  mto  bonds  of  £50  each 
and  bonds  of  £100  each  (with  coupons  attached),  bearing  interest 
at  5  per  cent,  per  annum,  payable  half-yearly  on  the  1st  of  April 
and  the  1st  of  October  in  each  year,  the  first  of  such  half-yearly 
payments  to  be  made  on  the  1st  of  October,  1889,  with  a  provision 
for  the  repayment  of  the  bonds  at  par  by  annual  di*awings  extend- 
ing  over  80  years,  the  first  of  such  drawings  to  take  place  on  or 
before  the  1st  of  March,  1890,  when  the  bonds  so  drawn  shall  be 
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advertised  for  payment  on  the  1st  of  April,   1890,  and  so  on  in        iggg. 
following  years ;  (8)  That  so  many  of  the  said  bonds  as  may  be     ^^^^  ^ 
necessary  for  the  purpose  shall  be  issued  direct  to  those  share-  The  Odessa 
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holders  whose  dividends  at  £1  per  share  amount  to  £50  and  Co. 
upwards ;  .  .  .  (6)  That  such  shareholders  whose  dividends  do  not 
amount  to  £50,  and  such  shareholders  whose  dividends  are  not 
covered  by  the  issue  to  them  direct  of  £60  and  £100  bonds  shall 
have  the  option  of  subscribing  for  bonds  of  £50  or  £100  each,  and 
in  such  cases  the  amounts  due  to  them  by  way  of  dividend  shall  be 
received  in  part  payment  of  such  bonds,  the  balance  being  paid  in 
cash  at  90  per  cent.,  and  the  bonds  so  issued  shall  take  the  place 
of  certificates,  and  not  be  subject  to  the  Subsidiary  Trust.  The 
directors,  therefore,  recommend  the  payment  of  a  dividend  of  £1 
per  share,  free  of  income  tax,  in  respect  of  the  A  shares,  such 
dividend  to  be  distributed  in  the  mode  provided  by  the  foregoing 
resolutions  applicable  thereto."  Along  with  the  report,  a  notice 
was  given  that  **  the  ordinary  general  meeting  of  the  company  will 
be  held  on  the  24th  of  April,  1889,  to  receive  the  report,  to  declare 
a  dividend,  and  to  transact  the  ordinary  business  of  the  company." 

The  meeting  was  accordingly  held,  and  a  resolution  was  passed 
in  these  terms :  "  That  the  report  of  the  directors,  and  the 
accounts  submitted  therewith,  be,  and  the  same  are  hereby  adopted, 
and  that  a  dividend  of  £1  per  share  on  the  A  shares  of  the  company 
be  and  the  same  is  hereby  sanctioned,  free  of  income  tax,  in  ac- 
cordance with  the  report  of  the  directors." 

The  plaintiff,  who  was  the  holder  of  866  A  shares  and  60  B 
shares,  was  not  present  at  the  meeting,  but  upon  being  informed  of 
what  had  been  done,  he  expressed  to  the  officers  of  the  company 
his  objections  to  the  resolutions.  On  the  4th  of  June  he  received 
a  circular  offering  him  debentures  in  accordance  with  the  resolu- 
tions, and  immediately  thereupon  he,  on  behalf  of  himself  and  all 
other  the  shareholders  in  the  company,  brought  this  action  to 
restrain  the  company  from  acting  on  the  resolutions  to  which  he 
objected,  on  the  ground  that  they  contravened  the  Articles  of 
Association  of  the  company. 

The  material  Articles  were  the  following : — 

**  101.  The  directors  may,  with  the  sanction  of  the  company  at 
the  ordinary  general  meeting,  declare  a  dividend  to  be  paid  to  the 
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members  in  proportion  to  their  shares,  subject,  however  to  the 
Wool,  V     P^-o^ion  contained  in  Article  105  of  th.^  ^^oweTer,  to  the 

'"■         propr^rs'^oVB^^^^^^^  t^^  '"""'  '^  '^"^"^^  *«  »>«  P^^  *<>  ^^^e 
proprietors  of  B  deferred  shares,  unless  and  until  the  net  profits 

^at  ,ear.     And  after  the  pro^L"  tf  rderrshr^hln 
have  been  paid  a  dividend  equal  to  £6  per  cent,  per  annum  for  t! 
same  current  year,  the  residue,  if  any,  shall.  subL"  t^e  "^ 
szons  contamed  in  Article  105,  be  equallv  divi^  w        K 

called  and  paid-up  on  their  respective  shares 

„vidend  or  interest  shall  ever  bear  irresTrin^  tL^ 

"105.  The  directors  may  set  aside  out  of  the  profits  or  receipts 
of  the  company  such  sum  as  they  may  think  proper  to  a  f^nTL 
form  a    smkmg  fund  '  for  the  redemption  of  canital  or  f!     7  ^ 
to  be  called  '  the  contingency  ^d,'  L  the  pu^  f^X': 
unforeseen  or  prospective  liabilities,  and  may.  further,  out  of  Z 
said  profits  set  aside  such  sum  as  they  may  think  proper  as  a 
reserve  fund  for  equalizing  dividends  or  for  any  other  purples  of 
the  company;  and  the  directors  may  invest  the  sums  soTt'pa^ 
upon  such  secunties  as  they  may  select,  except  in  the  purcwTf 
the  shares  of  the  company."  "'e  purcnase  of 

This  motion  was  then  made,  asking  that  until  trial  of  the  action 
the  company  might  be  restrained  fi-om  acting  on  the  above  reso  u 
tion  so  far  as  it  related  to  the  payment  of  dividends. 

Buckley,  Q.C.,  and  F.  Beaufort  Palmer,  for  the  motion  •- 
Assummg  that  the  company  had  power  under  the  articlp«  , 
declare  a  cash  dividend,  it  is  clear  that  that  power  only  extendi  Z 
a  payment  in  money.     It  .is,  moreover,  expressly  declared  th!^ 
there  shall  be  no  right  to  interest  upon  unpaid  dividends.    If  wh!t 
IS  proposed  to  be  done  is  allowed,  the  B  shareholders  will  never  be 
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in  a  position  to  know  what  their  rights  are,  because  it  is  impossible        i889. 
to  tell  what  the  A  shareholders  have  received.     The  scheme  is      wooi}  v. 
quite  contrary  to  the  articles :  Oakhaiik  Oil  Co.  v.  Crum  (/) ;  and  ^^^^^^q^®^ 
is  ultra  vires:  Hoole  v.   Great  Westevji  Railway  Co,(g).     Each         Co. 
shareholder  has  a  right  to  the  application  of  the  whole  fund  in  a 
rateable   division  amongst  the  whole  body  of  shareholders.     The 
whole   scheme   is   inconsistent  with   the    practice   and  with   the 
articles. 

Graham  Hastings,  Q.C,  and  Kirby  for  the  company : — 
Notwithstanding  Article  104,  the  company  can,  if  it  thinks  fit, 
pay  a  dividend  in  the  manner  proposed.  The  articles  do  not  say 
.that  no  dividend  shall  be  payable  otherwise  than  in  cash.  Hoole  v. 
Great  Western  Railway  Co.  (g)  was  a  different  case.  It  was  a 
division  of  the  assets  of  the  company.  That  case  only  decided 
that  you  cannot  divide  the  company's  assets,  but  that  you  must 
sell  them,  and  then  divide  the  proceeds.  Taking  the  dividend  by 
means  of  a  debenture  is  not  a  compulsory  loan,  for  you  can  realise 
the  debenture. 

Stibling,  J. : 

[His  lordship  stated  the  facts  of  the  case  as  above  set  forth,  and 
continued :]  Before  going  further,  I  think  it  desirable  to  indicate 
the  precise  point  which  I  have  to  decide  here.  It  is  not  disputed 
that  profits  available  for  payment  of  a  dividend  by  the  company 
have  been  actually  earned ;  I  have  not,  therefore,  to  deal  with  any 
of  the  questions  which  formed  the  subject  of  decision  or  discussion 
in  the  recent  case  of  Lee  v.  Neuchatel  Asphalte  Co,  (/i).  Neither, 
again,  was  it  disputed  that  the  company  has  power  to  create  a  charge 
on  the  assets  of  the  company  or  to  raise  money  by  means  of  such 
charge,  or  to  apply  the  money  so  raised  in  payment  of  a  dividend. 
The  simple  question  is  whether  it  is  within  the  power  of  a  majority 
of  the  shareholders  to  insist  against  the  will  of  a  minority  that  the 
profits  which  have  been  actually  earned  should  be  divided,  not  by 
the  payment  of  cash,  but  by  the  issue  of  debenture  bonds  of  the 


(/)  8  App.  Cas.  65.  (<,)  L.  R.  3  Ch.  262. 

(;i)  Ante,  Pt.  III.,  p.  1 40  ;  and  41  Ch.  D.  1. 
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Wood'v.     fti^^al  drawings  extending  over  a  period  of  thirty  years.     It  is  to 

The  Odessa  }^q  inferred  from  the  terms  in  which  the  bonds  are  offered  for  sub- 
Waterwobxs 

Go.  scription,  that  the  company  could  not  issue  them  in  the  open 
market,  except  at  a  discount  of  at  least  10  per  cent.  Now  the 
rights  of  the  shareholders  in  respect  of  the  division  of  the  profits 
of  the  company  are  gOTcrned  by  the  provisions  of  the  articles  of 
association.  By  section  16  of  the  Companies  Act,  1862,  these 
articles  **bind  the  company  and  the  members  thereof  to  the 
same  extent  as  if  each  member  had  subscribed  his  name  and  affixed 
his  seal  thereto,  and  there  were  in  such  articles  contained  a  cove- 
nant on  the  part  of  himself,  his  heirs,  executors,  and  administra- 
tors, to  conform  to  all  the  regulations  contained  in  &uch  articles, 
subject  to  the  provisions  of  the  Act ;  '*  and  section  50  provides  the 
means  of  altering  the  articles  by  passing  a  special  resolution,  but 
no  such  resolution  has  in  this  case  been  passed  or  attempted  to  be 
passed ;  and  the  question  is  whether  this  is  a  matter  as  to  which 
the  majority  of  the  shareholders  can  bind  the  dissentient  minority. 
The  articles  of  association  constitute  a  contract  not  merely  between 
the  shareholders  and  the  company,  but  between  each  individual 
shareholder  and  every  other ;  and  the  question  I  have  just  stated 
must,  in  my  opinion,  be  answered  in  the  negative  if  there  be  in  the 
articles  a  contract  between  the  shareholders  as  to  the  division  of 
profits  and  the  provisions  of  that  contract  have  not  been  followed. 
This  appears  to  be  distinctly  laid  down  with  reference  to  the  very 
matter  here  in  question,  by  Lord  Selbome  in  the  Oakhank  Oil  Co, 
V.  Crum  (i),  where  he  said  :  "It  appears  to  me  that  directors  and 
general  meetings  of  companies  of  this  sort  can  have  no  powers  by 
implication  except  such  as  are  incident  to,  or  properly  to  be  inferred 
from,  the  powers  expressed  in  the  memorandum  and  articles  of 
association.  Their  powers  are  entirely  created  by  the  law  and  by 
the  contract  founded  upon  the  law,  which  enables  such  companies 
to  be  constituted.  Therefore  I  think  the  word  *  may  *  means,  that 
if  the  directors  get  the  assent  of  a  general  meeting  they  may 
declare  a  dividend ;  but  that  is  not  to  be  any  kind  of  dividend,  it  is 
to  be  a  dividend  of  that  kind  which  the  clause  contemplates." 
This,  then,  brings  me  to  consider  whether  that  which  is  proposed 

ti)  8  App.  Cas.  05. 
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to  be  done  in  the  present  case  is  in  accordance  with  the  articles  of  i889. 
the  company.  Those  articles  provide  that  the  directors  may,  with  y^^i^  ^ 
the  sanction  of  a  general  meeting,  declare  a  dividend  to  be  paid  to  The  Odessa 
the  shareholders.  Prima  facie  that  means  to  be  paid  in  cash.  Co. 
The  debenture  bonds  proposed  to  be  issued  are  not  payments  in 
cash ;  they  are  merely  agreements  or  promises  to  pay ;  and  if  the 
contention  of  the  company  were  to  prevail,  a  shai'eholder  would  be 
compelled  to  accept  in  lieu  of  cash  a  debt  of  the  company  payable 
at  some  uncertain  future  period.  As  I  have  said,  that  contention 
ought  not  to  prevail  unless  there  is  a  context  which  shows  that  the 
prima  facie  meaning  of  Article  101  is  not  the  true  meaning,  other- 
wise the  shareholders  would  be  deprived  of  the  right  to  which  every 
one  is  entitled  of  disclaiming  or  refusing  acceptance  of  every 
species  of  property  not  being  property  cast  upon  him  by  operation 
of  law.  The  context,  so  far  from  being  in  favour  of  the  defendants' 
contention,  appears  to  me  to  be  decidedly  against  it.  Article  102 
speaks  throughout  of  dividends  "to  be  paid  '*  to  the  shareholders, 
and  Article  104  provides  that  no  unpaid  dividend  or  interest  shall 
bear  interest  against  the  company.  It  was  said  that  this  was 
merely  a  stipulation  inserted  in  favour  of  the  company  and  for  the 
purpose  of  preventing  shareholders  from  claiming  as  against  the 
company  interest  on  dividends.  This  argument  appears  to  me  to 
overlook  what  I  have  already  pointed  out,  that  the  articles  consti- 
tute an  agreement  between  the  shareholders  inter  ae ;  but  even  if 
it  be  well  founded,  the  stipulation  would  tend  strongly  to  support 
the  prima  facie  meaning  of  Article  101.  This  view  appears  to  me 
to  be  in  accordance  with  that  which  was  laid  down  by  the  Court  of 
Appeal,  then  consisting  of  Lord  Cairns  and  Lord  Justice  Bolt,  in 
Hoole  V.  Great  Western  Railway  Co.  (k).  That  case  was  not,  no 
doubt,  in  all  its  features  precisely  similar  to  the  present ;  it  turned 
on  an  Act  of  Parliament  the  language  of  which  differed  somewhat, 
though  not,  I  think,  materially,  from  that  of  the  articles  with 
which  I  have  to  deal.  The  property  proposed  to  be  divided 
amongst  the  shareholders  consisted  not  of  debenture  bonds,  but  of 
shares  in  the  company,  and  those  shares  were  to  be  issued  at  a 
discount.  The  decision  of  the  Court  of  Appeal,  however,  was  not, 
as  I  read  it,  rested  on  any  of  these  distinguishing  circumstances. 

(k)  L.  B.  3  Ch.  262. 
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1889.  At  page   271   Lord  Cairns  says,  after  he  has  dealt  with  the 

WooTt;.     qiiestion   of  the   shares  being   allotted  to  the  shareholders  at  a 

Thb  Odessa  discount,  this — "But  the  offer  made  is  substantially  this — you. 
Waterworks  j  j      ' 

Co.         shareholder  A.,  must  either  take  this  £100  share  as  worth  £100, 
although  it  is  not  worth  so  much,  or  you  must  wait  for  that 
indefinite  period  mentioned  in  the  report,  at  which  it  is  expected 
there   will  be  money  to  pay  the  shareholders   in   cash.     There, 
again,  as  it  appears  to  me,  the  company  are  involyed  in  a  dilemma ; 
either  these  shares  are  assets  available  for  the  purpose  of  paying 
the  dividend,  or  they  are  not.     If  they  are  not  assets  available  for 
paying  the  dividend,  they  cannot  be  used  for  the  purpose  of  such 
payment.     If,  on  the  other  hand,  they  are  assets  for  that  purpose, 
and  the  whole  of  the  shareholders  are  not  willing  to  take  them  in 
specie,  it  appears  to  me  that  every  shareholder  in  the  company  who 
is  so  inclined  has  the  clearest  right  to  have  them  turned  into 
money  and  to  have  the  money  rateably  divided  among  the  share- 
holders.    If  it  be  said  in  answer,  that  the  assets  cannot  be  turned 
into  money,  because  they  are  not  at  present  saleable  except  at  a 
discount,  but  will  hereafter  be  saleable  at  their  full  value,  then  the 
rejoinder  is,  that  every  shareholder  has  a  right  to  say  they  shall  be 
kept  until  the  time  arrives  when  they  will  be  saleable   at  their 
proper  value.     It  appears  to  me  that  it  is  impossible  to  escape 
from  the  conclusion  that,  if  saleable,  they  must  be  sold  for  the 
equal  benefit  of  all ;  and  if  not  saleable,  must  be  kept  for  the  equal 
benefit  of  all.     It  seems  to  me  that  the  equity  of  the  bill  is  per- 
fectly clear,  and  that  the  order  for  the  injunction  as  regards  equity 
is  entirely  correct."     Then,  the  Lord  Justice  Rolt,  at  page  276  of 
the  report  of  that  case,  says  this :  **  I  give  no  opinion  upon  the 
question   whether   the   shares    could   be    issued  to  be  sold  at  a 
discount ;  but  supposing  they  could,  this  further  question  arises, 
whether  the  company,  instead  of  selling  the  shares  and  dividing 
the   money  rateably  among  the  shareholders  towards  payment  of 
their  dividends,  could  offer  the  shares  to  those  shareholders  who 
liked  to  take  them  at  their  full  nominal  amount  in  satisfaction  of 
their  dividends.     I  am  of  opinion  that   such   a   proceeding  was 
illegal,  and  not  an  arrangement  as  to  which  the  majority  could 
bind  the  minority.  ...  I  think  that  under  a  direction  to  appor- 
tion, appropriate,  and  pay  the  net  revenues  amongst  all  the  share- 
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holders  rateably,  the  offering  to  the  shareholders  in  lieu  of  the        i889. 
dividend  shares  which  some  shareholders  will  take  and  others  will     wrooiTt; 
not  take,  is  entirely  beyond  the  power  of  the  company :  and  that  'T""  Odessa 

,       _     ,.  ,  m:      J  Waterworks 

any  one  who  declines  to  accept  them  may  say,  *  This  is  not  pay-  Co. 
ment  within  the  meaning  of  the  Act '  [the  Vale  of  Neath  Act] ; 
*  you  are  not  proposing  to  pay  anybody ;  you  are,  indeed,  proposing 
to  give  a  thing  that  may  be  sold  in  the  market,  but  you  are  not 
proposing  to  give  that  which  we  are  bound  to  take,  you  give  us  an 
option  to  take  it,  to  some  of  us  it  may  be  beneficial  -to  accept  the 
option,  to  others  it  may  not  be  so ;  the  offering  such  an  option  is 
not  a  payment  of  the  apportioned  share  of  net  profits,  and  is 
beyond  your  power — we  decline  to  accept  it,  and  we  ask  the  Court 
to  interfere  to  prevent  its  being  offered  to  others.'  "  Mutatis 
mutandis^  those  remarks  seem  to  me  to  apply  to  the  issue  of 
debenture  stock  of  the  defendant  company.  It  is  said  that  nothing 
could  be  more  reasonable  than  that  the  company  should  be  able  to 
pay  dividends  in  the  manner  proposed,  or  by  the  division  in  specie 
of  the  assets  of  the  defendant  company,  as  for  example,  fully  paid- 
up  shares  in  another  company  held  by  the  defendant  company. 
With  those  considerations,  however,  I  conceive  that  I  have  nothing 
to  do.  They  might  possibly  have  been  weighed  by  the  framers  of 
the  articles  of  association.  They  might  possibly  be  fit  to  be  sub- 
mitted to  the  members  of  the  defendant  company,  and  when  they 
are  invited  to  consider  the  propriety  of  altering  the  regulations  of 
the  company  under  section  60  of  the  Companies  Act.  What  I 
have  to  determine  is,  whether  that  which  is  proposed  to  be  done 
is  in  accordance  with  the  articles  of  association  of  the  company, 
and  in  my  opinion  it  is  not.  Therefore  the  plaintiff  in  this  case  is 
entitled  to  an  injunction.    ' 

Solicitors :  Turner  dt  Hacon. 
Slatighter  d  May, 
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HIGH  COURT  MOLLER  v.  MACLEAN. 

OP  JUSTICE, 

CHANCERY  Director  —  Appointment  by  Subscribere  to  Memorandum  of  Association  before 
DIVISION.  Registration— Companies  Act,  1862,  Sees,  16  and  16,  and  TabU  A,,  ScheduU 

Before  T    Arf  HZ 

Mr.  JubTicE  ^'*  ^^'  ^^' 

^^"^-  The  subscribers  to  the  Memorandum  of  Association  of  a  company  met 

,_^  and,  before  the  registration  of  the  company,  purported  to  appoint  certain 

July  VUh  persons  as  directors.     The  company  was  then  registered,  but  without 

aid  13^.  Articles  of  Association,  and  it  was  therefore  governed  by  the  regulations 

in  Table  A.  to  the  Companies  Act,  1862.  Relying  on  this  appointment 
these  directors  objected  to  their  management  of  the  affairs  of  the  company 
being  interfered  with  by  certain  persons  who  set  up  that  they  had  been 
appointed  directors  after  regibtration  of  the  company.  Article  52  of  Table 
A.  provides  that  ^'  The  number  of  directors,  and  the  name  of  the  first 
directors,  shall  be  determined  by  the  subscribers  of  the  Memorandum  of 
Association." 

Held :  that  this  can  apply  only  to  empower  the  subscribers  to  appoint 
directors  after  the  Company  has  been  registered. 


T 


HIS  was  a  motion  on  befalf  of  Messrs.  MoUer,  Hunter,  and 
Lomer  to  restrain  the  defendants  from  interfering  with  them  as 
directors  of  the  Foxton  Phosphate  Mining  Company,  or  from 
holding  any  meeting  of  the  company  to  remove  them  from  their 
position  as  directors. 

The  company  was  incorporated  on  April  18,  1889,  with  a  Memo- 
randum, hut  without  any  Articles  of  Association,  and  therefore  the 
Regulations  in  Tahle  A.,  Schedule  1,  of  the  Companies  Act,  1862, 
became  applicable.  Article  52  of  those  regulations  is  as  follows  : 
— "  The  number  of  the  directors,  and  the  names  of  the  first 
directors,  shall  be  determined  by  the  subscribers  of  the  memoran- 
dum of  association."  Before  the  registration  of  the  company, 
but  on  the  same  day,  April  18,  a  meeting  was  held  at  which 
the  memorandum  was  duly  signed,  and  at  the  same  time  a  docu- 
ment which  lay  on  the  table  and  purported  to  be  a  resolution 
appointing  the  three  plaintiflFs  as  directors  was  signed  by  the  sub- 
scribers to  the  memorandum.  Immediately  after  the  meeting,  the 
memorandum  was  sent  for  registration,  and  the  company  was  in- 
corporated,   III  the  minute  book  of  the  company  there  appeared 
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a  resolution,  signed  by  four  out  of  the  seven  subscribers  to  the        i889 
memorandum,  appointing  the  three  plaintiffs  directors,  but,  accord-    Mollbr  v 
ing  to  the  secretary's  evidence,  this  resolution  was  never  passed     '"^Iaclean. 
at  any  meeting,  although  it  seemed  to  be  dated  April  19.     He  said 
he  put  the  resolution  into  the  book  intending  to  get  it  signed  by 
all  the  subscribers.     The  date  of  the  resolution  was  uncertain,  as 
it  had  evidently  been  altered  in  the  book.     The  plaintiffs  made  an 
allotment  of  shares,  but  on  June  4,  the  secretary  sent  out  a  notice 
convening  a  meeting  for  the  next  day  to  appoint  directors,  on  the 
ground  that  the  previous  appointment  of  directors  was  not  valid. 
This  notice  he  sent  only  to  the  original  subscribers  of  the  memo- 
randum, and   not  to  those   persons   to  whom   the   directors   had 
allotted  shares,  although  these  persons  had  paid  up  moneys  on  the 
shares  allotted  them. 

At  the  meeting  of  the  subscribers  on  June  5,  six  of  them 
being  present,  a  resolution  was  moved  to  appoint  the  plaintiffs  and 
another  (who  subsequently  resigned)  as  directors,  but  an  amend- 
ment, in  favour  of  the  appointment  of  two  of  the  defendants 
in  addition,  was  carried.  Subsequently  to  this  these  two  defend- 
ants began  to  act  as  directors,  signed  cheques,  and  allotted  shares 
to  those  who  had  originally  applied  for  them  but  in  smaller  quan- 
tities than  those  previously  allotted  to  them  by  the  plaintiffs. 
Afterwards,  a  requisition  was  served  upon  the  company  requir- 
ing the  directors  to  convene  a  general  meeting.  The  plaintiffs, 
hearing  that  the  object  of  this  meeting  was  to  pass  resolutions 
interfering  with  their  management  of  the  company,  issued  the 
writ  in  this  action  against  the  two  directors  appointed  to  act  with 
them  by  the  meeting  of  June  5,  and  against  the  five  subscribers  to 
the  memorandum  of  association  other  than  two  of  the  subscribers 
who  were  plaintiffs,  and  then  served  the  defendants  with  notice  of 
this  motion. 

Renshaiv,  Q.C.,  and  Z>.  L.  Alexander  for  the  plaintiffs  : — 

The  three  plaintiffs  were  validly  appointed  directors  before  regis- 
tration. Their  appointment  by  the  subscribers  to  the  memorandum 
of  association  on  April  18,  was  a  compliance  with  the  requirements 
of  Art.  62,  Table  A. 

[Kay,  J. : — But  until  registration,   there  was  no  corporation. 

T  2 
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1889.       How  could  the  subscribers,  before  incorporation,  appoint  directors 
MoLLER  V.    ^  ^  corporation  which  had  no  existence  ?] 

Maclean. 

It  is  done  in  every  case.  The  names  of  the  first  directors  are, 
before  registration,  put  into  the  articles  of  association,  and  as  soon 
as  these  are  registered,  the  persons  nominated  at  once  become 
directors  by  force  of  that  nomination.  Article  52  says  : — "  The 
number  of  the  directors  and  the  names  of  the  first  directors  shall  be 
determined  by  the  subscribers  of  the  memorandum  of  association." 

[Kay,  J.  : — ^But  Table  A.  cannot  have  any  application  to  regulate 
a  company  before  its  incorporation.] 

At  all  events  the  resolution  signed  by  the  four  subscribers  to  the 
memorandum,  whether  dated  in  reality  April  19  or  28,  was  after 
incorporation,  and  valid  as  an  appointment  of  the  three  plaintiffs  as 
directors.  The  four  who  did  sign  the  resolution  were  a  majority 
of  the  subscribers :  In  re  London  and  Southern  Counties  Freehold 
Land  Co,  (Z) . 

[Kay,  J. : — ^But  four  will  not  do.  There  was  no  meeting  at  all, 
and  the  other  three  were  not  consulted.] 

But  the  acts  done  by  the  three  directors  are  valid,  even  though 
their  appointment  be  irregular.  Section  67  of  the  Act  of  1862, 
says,  *'  ...  All  acts  done  by  such  directors  shall  be  valid 
notwithstanding  any  defect  that  may  afterwards  be  discovered  in 
their  appointments  or  qualifications."  And  there  is  a  similar  pro- 
vision in  Article  71  of  Table  A.  In  any  case  the  appointment  of 
the  two  defendant  directors  on  June  5  as  additional  directors  was 
invalid.  The  meeting  should  have  been  a  meeting  of  the  share- 
holders, instead  of  which,  notice  was  only  sent  to  the  subscribers. 

Marten,  Q.C.  and  Farwell,  for  the  defendants  : — 

We  submit  that  Section  67  of  the  Act  of  1862  does  not  help  the 
plaintiffs,  for  that  only  says  that  **  until  the  contrary  is  proved," 
certain  things  shall  be  deemed  validly  done.     Those  words  govern 

(0  31  Ch.  D.  223. 
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the  wl\ple  of  the  section.     The  facts  here  prove  that  the  acts  were        i889 
inyalid.  It  is  clear  that  Table  A.  cannot  apply  before  incorporation,    mollek  v. 
That  Table  merely  applies  when  there  are  no  other  articles.  Section    Maclean. 
16  of  the  Act  of  1862,  dealing  with  the  effect  of  articles  says  ^' .     . 
When  registered  they  shall  bind  the  company  .     .     ."     The  ap- 
pointment before  registration  is  therefore  invalid.     So  was  that  by 
the  resolution  of  April  19  or  28.     Three  of  the  subscribers  had  no 
opportunity  of  showing  their  views  in  the  matter  :  In  re  Portugv£8e 
Consolidated  Silver  Mining  Co.  (m).     There  could  be  no  ratifica- 
tion after  registration  of  the  attempted  appointment  before  regis- 
tration :  Dale  v.  Plant  (n).    The  meeting  of  subscribers  on  June  5 
was  validly  called  and  the  appointments  then  made  are  good.  Until 
a  general  meeting  of  the  company  appointed  directors,  the  sub- 
scribers would  remain  the  proper  persons  to  make  the  appointment. 

[They  referred  also  to  Howbeach  Coal  Co.  (0),  York  Tramways 
Co.  V.  WiUoio  (p),  and  In  re  London  and  Southern  Counties  Free- 
hold Land  Co.  (jpp).] 

Kay,  J. : 

I  have  never  seen  so  many  blunders  as  have  been  committed  by 
this  joint-stock  company.  The  notice  of  motion  is  by  three  persons, 
Messrs.  Holler,  Lomer,  and  Hunter  and  the  Foxton  Phosphate 
Mining  Company,  as  plaintiffs.  It  contains  assertions,  and  practically 
asks  the  Court  to  assert,  that  the  three  plaintiffs  are  directors  and  are 
the  only  directors,  that  the  defendants  are  not  to  hold  any  meeting 
(which  would  include  any  meeting  of  the  company)  to  remove  them, 
and  not  to  add  any  one  to  them  by  appointing  new  directors.  This 
is  the  first  time  I  have  heard  of  such  a  motion.  The  first  point  on 
which  it  is  based  is  that  these  three  gentlemen  were  appointed, 
before  registration  of  the  company,  by  the  subscribers  to  the 
memorandum  of  association.  The  only  articles  of  this  company  are 
Table  A.,  in  Schedule  I.,  to  the  Companies  Act,  1862.  Now 
section  15  of  that  Act  says  this : — "  In  the  case  of  a  company 
limited  by  shares,  if  the  memorandum  of  association  is  not  ac- 
companied by  articles  of  association,  or  in  so  far  as  the  articles  do 

(m)  Ante,  Pt.  IV.,  p.  246.     '  (1?)  8  Q.  B.  D.  686. 

(w)  W.  N.,  1889,  131.  \pp)  31  Ch.  D.  223. 

(0)  5  H.  &  N.  151. 
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1889.  not  exclude  or  modify  the  regulations  contained  in  the  Table 
MoLLER  V  inarked  A.  in  the  first  schedule  hereto,  the  last  mentioned  regula- 
Maclban.  tions  shall,  so  far  as  the  same  are  applicable,  be  deemed  to  be  regu- 
lations of  the  company  in  the  same  manner  and  to  the  same  extent 
as  if  they  had  been  inserted  in  articles  of  association,  and  the 
articles  had  been  duly  registered."  Then  section  16  says  : — "  .  . 
When  registered,  they  shall  bind  the  company  and  the  members 
thereof  to  the  same  extent  as  if  each  member  had  subscribed  his 
name  and  affixed  his  seal  thereto  .  .  ."  Looking  at  those 
sections,  it  is  plain  that  the  articles  have  no  operation  in  the 
world  till  the  company  has  been  registered.  But  it  is  contended 
that  as  Article  52  says  : — "  The  number  of  the  directors,  and  the 
names  of  the  first  directors,  shall  be  determined  by  the  subscribers 
of  the  memorandum  of  association,*'  that  therefore  the  subscribers 
may,  before  the  company  is  registered,  appoint  directors.  If  you 
read  the  articles  and  the  provisions  of  the  Act,  it  is  clear  that  that 
is  an  impossible  construction.  The  company  has  no  existence  until 
registration.  The  provision  that  the  subscribers  shall  appoint  the 
directors,  must  mean  after  registration.  The  appointment  of  the 
three  plaintiffs  as  directors  before  registration  was  therefore  bad. 
Now  these  three  were  never  appointed  alone  as  directors  after  regis- 
tration. There  is  the  resolution  in  the  minutes  appointing  the 
three  plaintiffs,  and  Mr.  Curzon,  who  subsequently  resigned,  as 
directors,  but  that  is  not  signed  by  all  the  subscribers,  but  only  by 
four  of  them.  The  date  of  that  has  been  altered,  but  it  was  either 
the  19th  or  29th  of  April.  If  it  were  the  latter,  it  would  be  out 
of  place,  because  the  next  entry  is  dated  April  28.  It  is  said  the 
entry  was  put  in  because  it  was  not  necessary  the  names  should  be 
all  got  at  the  same  time,  but  might  be  got  afterwards.  But  there 
certainly  was  no  proper  appointment  of  directors  until  April  19. 
Then  being  aware  of  this,  a  notice  was  sent  out  on  June  4  saying 
that  in  consequence  of  certain  irregularities  in  the  appointment  of 
directors,  there  would  be  a  meeting  the  day  after,  that  is  June  5, 
to  appoint  them.  On  the  5th  there  was  a  meeting,  and  it  was 
proposed  to  appoint  Messrs.  Moller,  Curzon,  Lomer  and  Hunter^ 
and  an  amendment  proposing  to  appoint  the  two  defendant  di- 
rectors in  addition  was  moved  and  carried.  In  the  affidavits  of 
the  plaintiffs,  Moller,  Lomer,  and  Hunter,  they  say  the  subscribers 
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to  the  memorandum  met  on  June  5  and  purported  to  appoint  the        i889. 
directors.     They  say  the  only  valid  appointment  was  before  the    moller  v. 
company  was  registered,  and,  relying  on  that,  they  ask  the  Court    Maclean. 
to  prevent  their  removal.     That  is  the  proposition  on  which  this 
motion  is  based,  and  obviously  it  cannot   succeed.      Those  who 
really  represent  the  company  are  the  subscribers  to  the  memoran- 
dum.    I  do  not  decide  if  anything  done  since  is  valid  because  that 
is  not  necessary  on  this  motion,  which  I  dismiss  with  costs. 

SoUcitors :  W.  F.  Tarn. 

Pritchard,  Englefield  dt  Co. 


In  re  HENKY    POUND,   SON   &   HUTCHINS,  LIMITED.  ?i<^?,,^S?n^J 

CHANCERY 
Windmg-up — Official  liquidator  appointed — Receiver  suhsequenily  appointed  by    DIVISION. 

Debenture  holders — Leave  of  Court  to  act — Companies  Act,  1862,  Sees,  87  and       Bbfore 

IQ^—Conveyancing  Act,  1881,  Sees.  19  and  24.  Mr.  Justice 

J\AY. 

A  Company  issued  debentures  secured  on  the  whole  of  its  property.         1889. 
By  one  of  the  conditions  of  the  debentures  it  was  provided  that  at  any         ^^q  j, 
time  after  a  resolution  passed  to  wind-up  the  company,  or  a  petition  pre-       "'^nd 
sented  for  that  purpose,  the  corporation  to  whom  the  debentures  were  July  6th  &  7th. 
issued  might  appoint  in  writing  a  receiver,  as  if  the  corporation  were 
mortgagee  within  the  Conveyancing  Act,  1881.  The  Court  having  ordered 
the  company  to  be  wound  up  on  a  creditor's  petition,  and  an  official 
liquidator  having  been  appointed,  the  corporation  appointed  a  receiver 
under  the  powers  in  the  debentures,  and  then  applied  to  the  Court  under 
section  87  of  the  Companies  Act,  1862,  for  leave  for  such  receiver  to  act, 
notwithstanding  the  appointment  of  the  official  liquidator. 

Held :  that  in  a  case  of  this  kind,  the  Court  has  a  discretion;  and,  in  the 
exercise  of  this  discretion,  the  Court  refused  the  application,  and  appointed 
the  official  liquidator  to  be  receiver  for  the  debenture  holders. 

In  re  David  Lloyd  di  Co.,  (9)  distinguished. 


T 


HIS  was  an  applica£ion  by  the  Debenture  Corporation,  being 
debenture  holders  in  Henry  Pound,  Son  &  Hutchins,  a  joint  stock 

{q)  6  Ch.  D.  339. 


i 
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1889.       company  incorporated  on  December  24, 1885,  under  the  Companies 

IiTbb       ^^^^>  1^62  *^  1883,  that  a  receiver  appointed  by  them  might  be 

Hbney      allowed  to  act  as  such  in  respect  of  the  property  comprised  in  the 

&  HT7TCHIN8  debentures,  notwithstanding  the  appointment  of  an  official  liquidator 

in  the  winding-up  of  the  company. 

The  company,  who  were  the  respondents  to  this  application, 
granted  debentures  which,  after  engaging  to  pay  the  moneys 
thereby  secured  on  a  certain  day,  and  then  to  pay  interest  thereon 
at  £6  per  cent,  per  annum,  continued  in  this  form : 

'*  And  the  company  doth  hereby,  as  beneficial  owner,  charge 
with  such  payments  all  its  present  and  future  capital,  stock,  goods, 
chattels,  and  effects,  aad  all  its  real  property  and  interest  in  lands, 
including  the  amount  uncalled  on  its  shares  already  issued,  or 
hereafter  to  be  created  or  issued,  and  also  all  its  present  or  future 
plant,  machinery,  stock,  manufactured  and  unmanufactured,  book 
and  other  debts,  godwill  and  assets,  and  generally  all  the  present 
and  future  property,  real  and  personal,  and  undertaking  of  the 
company,  all  of  which  premises  of  eyery  kind  above  specified  are 
intended  to  be  included  in  the  term  *  property '  wherever  used 
herein.'*  Then  there  was  a  covenant  for  further  assurance,  and 
then  it  stated  ''  The  holders  of  the  debentures  of  this  issue  will  be 
entitled  to  the  benefit  of,  and  subject  to,  the  conditions  contained 
in  a  Trust  Deed,  dated  the  28th  day  of  June,  1888,  and  made 
between  the  company  of  the  one  part,  and  the  corporation  of  the 
other  part."  The  corporation  to  whom  these  debentures  were 
given  was  the  Debenture  Corporation  Limited. 

There  were  two  issues,  one  of  which  was  secured  by  a  Trust 
Deed,  and  the  other  by  a  similar  deed  endorsed ;  and  practically 
all  the  debentures  which  were  issued,  and  which  were  now  in  exist- 
ence, were  the  property  of  this  Debenture  Company  Limited,  the 
present  applicants.  The  Trust  Deed  included  certain  leasehold 
property  of  the  company,  and  as  far  as  the  other  property  of  the 
company  was  concerned,  the  charge  was  created  by  the  words  of 
the  debenture  above  set  forth.  On  the  back  of  this  debenture 
were  conditions  which  were  referred  to  in  the  last  clause  of  the 
first  page,  thus  : — "  This  debenture  is  issued  upon  and  subject  to 
the  conditions  endorsed  thereon,  which  shall  be,  and  be  read  as, 
part   of    this   debenture,    and  which   the   company   covenants  to 
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observe  and  perform  in  every  respect."  Of  those  conditions  the  i889. 
6ih  was  as  follows : — * '  At  any  time  after  the  principal  moneys  hereby  ip^ 
secured  shall  have  become  payable  according  to  the  terms  of  this  Henry 
debenture  or  under  these  conditions  or  after  a  petition  for  winding  &  Hutchims. 
up  the  company  shall  have  been  presented,  or  a  resolution 
capable  of  being  confirmed  as  a  special  resolution  to  wind  up  the 
company  shall  have  been  passed  .  .  .  the  corporation  may  at  their 
own  instance,  or  at  the  request  in  writing  of  the  registered  holders 
of  one-fourth  in  value  of  the  First  Mortgage  Debenture  out- 
standing, without  further  notice,  by  writing  under  its  seal, 
appoint  one  or  more  persons  to  be  receiver  or  receivers  of  all  or 
any  part  of  the  property  hereby  charged,  in  like  manner  in  every 
respect  as  if  the  corporation  were  mortgagees  within  the  meaning 
of  the  Conveyancing  and  Law  of  Property  Act,  1881,  and  had 
become  entitled  under  that  Act  to  exercise  the  power  of  sale 
thereby  conferred,  and  every  receiver  so  appointed  shall  have  and 
be  entitled  to  exercise  all  powers  conferred  by  the  said  Act  as  if 
such  receiver  or  receivers  had  been  duly  appointed  thereunder,  and 
in  particular  by  way  of  addition  to,  but  without  hereby  limiting 
any  general  power  hereinbefore  referred  to,  every  such  receiver  so 
appointed  by  the  corporation  shall  have  power  to  do  the  following 
things,  viz. :  (a)  Take  immediate  possession  of  the  property  hereby 
charged  or  any  part  thereof ;  (b)  Carry  on  business  or  businesses 
of  the  company  and,  for  that  purpose,  make  or  procure  advances 
and  secure  the  same  with  interest  at  £G  per  cent,  per  annum  by 
mortgage  or  charge  in  priority  or  subsequent  to  the  principal 
moneys  and  interest  secured  by  the  First  Mortgage  Debentures,  or 
otherwise,  as  may  be  thought  expedient ;  (c)  Make  and  effect  all 
repairs  and  insurances,  and  do  all  other  acts  which  the  company 
might  do  in  the  ordinary  conduct  of  its  businesses  as  well  for  the 
protection  as  for  the  improvement  of  the  property  hereby  charged; 
(d)  Appoint  managers,  officers,  and  agents  for  the  aforesaid  pur- 
poses at  such  salary  as  the  corporation  may  determine ;  (e)  Sell 
all  or  any  part  or  parts  of  the  property  hereby  charged,  in  such 
manner  and  generally  on  such  terms  and  conditions  as  he  shall 
think  fit ;  (f )  Let  all  or  any  part  of  the  property  hereby  charged 
for  such  term  and  at  such  rent  as  he  may  think  fit;  (g)  Com-, 
promise  any  claim  by  or  against  the  company ;  (h)  Call  up  all  or 
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1889.       any  portion  of  the  uncalled  capital  of  the  company ;  (i)  Use  the 
IiTiiLB       liable  of  the  company  in  any  proceedings  ;  (k)  Give  valid  receipts 
Hbnrt      for  all  moneys  and  execute  all  assurances  and  things  which  he  may 
&  HuTCHiNs.  think  proper  for  realising  the  property." 

On  the  29th  of  March,  1889,  a  petition  was  presented  to  wind 
up  this  company.  On  the  80th  of  that  month  a  provisional 
liquidator  was  appointed.  On  the  8th  of  April,  1889,  the 
Debenture  Corporation  demanded  payment  of  their  debentures. 
There  were  two  demands— one  applicable  to  one  class  of  the 
debentures,  and  the  other  applicable  to  the  other  class.  On  the 
4th  of  May,  1889,  a  winding-up  order  was  made,  and  an  official 
liquidator  was  appointed  in  due  course.  On  the  10th  of  May  the 
Debenture  Corporation  appointed  a  receiver  under  the  power  in 
the  debentures.  This  was  an  application  that  this  receiver  might 
be  allowed  to  act  notwithstanding  the  appointment  of  an  official 
liquidator  in  the  winding-up  of  the  company,  which  of  course 
began  as  from  the  presentation  of  the  petition  on  March  29. 

Rigby,  Q,C.,  Renshaw,  Q.C.,  and  Theobald  for  the  debenture- 
holders  : — 

Under  section  87  of  the  Act  of  1862  the  leave  of  the  Court  must 
be  obtained  before  we  can  proceed,  as  there  has  been  a  winding-up 
order  made.  But  as  mortgagees  our  claims  are  entitled  to  priority, 
and  the  Court  has  no  discretion  in  the  matter  as  ours  is  an 
absolute  right.  Section  163  does  not  apply.  [They  cited  In  re 
David  Lloyd  dc  Co.  (r) ;  Longdendale  Cotton  Spinning  Co.  («) ; 
Jones  V.  Swansea  Benefit  Building  Society  (t) ;  Searle  v.  Choat  (w)  ; 
Angel  v.  Smith  (x) ;  Bryan  v.  Cormick  (y) ;  General  Share  and 
Trust  Co.  V.  Wetley  Brick  and  Pottery  Co.  {z) ;  Brooks  v. 
Oreathed  (a)]. 

[Mr.  Justice  Kay  referred  to  Langton  v.  Langton  (ft).] 

(r)  6  Ch.  D.  339.  (y)  1  Cox,  422. 

(«)  8  Ch.  D.  160.  (a)  20  Ch.  D.  260. 

(0  29  W.  R  382.  (a)  1  Jac.  &  Walk.  176. 

(u)  26  CL  D.  723.  (h)  7  De  G.  M.  &  G.  30. 
{x)  9  Ves.  339. 


HIGH    COURT    OF    JUSTICE.  288 

Marten,  Q.C.  and  Chester,  for  the  official  liquidator  : —  i889. 

The   winding-up    order    having    been   made    and  the    official       In  be 
liquidator   appointed   before   the  receiver  was   appointed  by  the   PousiD,  Sow 
debenture-holders,  the  proper  course  is  for  the  Court  to  appoint  *  Hutchiws. 
the  official  liquidator  to  act  as  receiver  :  Perry  v.  Oriental  Hotels 
Co.  (c) ;    Campbell    v.    Compagnie    Gene  rale    de   Bellegarde  (d) ; 
Tottenham  v.  Swansea,  d-c,  Co.  {e) ;   Wilmot  v.  London  Celluloid 
Co.  (/) ;  Giles  v.  Nuttall  (g) ;  Bartlett  v.  Northumberland  Avenue 
Hotel  Co.{h);    Lindley  on   Partnership   (4th   ed.),  1279.      The 
Court  has  jurisdiction  to  impose  terms  :  Boyle  v.  Bettws  Llantxvit 
Colliery   Co.  (i)   is  distinguishable.      Under    sections   19    to   26 
of  the  Conveyancing  Act,    1881,  the   Court  has  statutory  juris- 
diction over  mortgagees.     In  the  cases  cited  no  demand  was  made 
for  possession,  but  here  the  corporation  ask  for  possession  of  the 
whole  of  the  property  for  the  receiver  although  he  is  not  giving 
security. 

Riglyy^  Q-C,  replied. 

Kay,  J. : 

This  appUcation  raises  a  question  of  the  highest  importance  in 
respect  of  the  rights  of  mortgagees.  [His  lordship  then  stated  the 
facts,  and  continued  :]  No  objection  is  made  to  the  gentleman  who 
has  been  appointed  receiver.  He  is,  I  understand,  an  accountant, 
and,  of  course,  the  Debenture  Corporation,  Limited,  who  are  the 
applicants,  would,  although  he  has  given  no  security,  be  responsible 
for  any  receipts  by  him.  Therefore,  if  he  took  possession  of  the 
property,  there  would  be  such  security  as  the  Debenture  Corpora- 
tion could  give,  and  they  are  entitled  practically  to  nearly  the 
whole  of  this  property,  because  there  is  a  question  whether  the 
property  of  the  company  will  realise  much  more  than  enough  to 
pay  the  debentures,  and  this  would  be  the  security  of  the  whole  of 
that  property  for  the  receipts  of  such  receiver. 

Now  an  application  is  made  that  the  Court  should,  notwithstand- 

(c)  L.  R.  5  Ch.  420.  (g)  W.  N.,  1885,  p.  61. 

(d)  2  Ch.  D.  181.  [h)  63  L.  T.  Rep.  N.  S.  61. 

(e)  53  L.  J.  (Ch.)  776.  (i)  2  Ch.  D.  726. 
(/)  62L.  T.  Rep.  N.S.  642. 
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1889.       ing  the  winding-up,  hand  over  the  whole  of  the  property  of  this 
IiTbb       company  to  this  receiver.     And  naturally  the  first  observation  that 
Henby      arises  is,  that  this  would  put  a  complete  stop  to  the  winding-up ; 
&  HuTCHiiis.  and,  moreover,  the  receiver  might,  if  he  thought  it  well,  carry  on 
the  business  for  any  time  he  liked — ^resuscitate  the  company  and 
carry  on  the  business  for  years  and  years  just  as  if  there  was  no 
winding-up  order  in  existence  at  all.     Of  course  he  might  also 
exercise  the  power  of  sale,  provided  he  did  so  without  fraud  or 
impropriety.     He  might  sell  for  just  enough  to  pay  the  debenture 
debt,  or  for  less  if  he  were  so  minded,  and,  of  course,  the  Court 
could  not  interfere  with  any  bond  fide  exercise  of  his  power.     The 
liquidator  has  filed  an  affidavit  in  which  he  suggests  that  if  the 
winding-up   be   continued  by  the   Court,  there  is  a  probability, 
according  to  his  view,  that  there  will  be  enough  to  pay  the  deben- 
ture debt  and  something  over  to  pay  the  creditors  of  the  company. 

Now  in  that  state  of  things,  the  question  is,  What  is  the  Court 
to  do  ?  The  application  of  course  admits,  and  the  argument  has 
admitted,  that  the  receiver  appointed  by  the  mortgagees,  the  deben- 
ture holders,  cannot  possibly  interfere  with  any  of  the  assets  of  the 
company  without  the  leave  of  the  Court,  because  the  official 
liquidator  is  an  officer  of  the  Court.  He  is  practically  in  the 
position  of  a  receiver  appointed  by  the  Court,  and  it  would  be 
contempt  of  Court  for  anybody  to  interfere  with  his  position  with- 
out the  leave  of  the  Court.  Therefore,  before  the  mortgagees  can 
put  their  receiver  in  possession,  they  must  obtain  the  leave  of  the 
Court,  and  it  is  the  object  of  this  application  to  obtain  that  leave : 
The  argument  goes  as  far  as  this — that  the  Court  has  no  right 
whatever  to  refuse  that  leave.  That  is  rather  further  than,  I 
think,  the  argument  can  be  pressed.  For  instance,  supposing  this 
receiver  who  has  been  appointed  by  the  mortgagees  were  a  person 
into  whose  hands  the  Court  (for  personal  reasons)  would  not  like 
to  commit  the  custody  of  property,  the  Court  will  not  allow  the 
assets  to  be  endangered ;  and  that  would  be  an  answer  at  once  why 
the  Court  would  refuse  the  application.  But  must  there  be  some 
reason  like  that,  or  some  equally  forcible  reason,  to  prevent  the 
Court  from  interfering  ?  It  has  been  settled  for  a  long  time  that 
if  these  debenture-holders  had  brought  their  action,  and  by  their 
action  asked  for  the  appointment  of  a  receiver^  after  the  Court  has 
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appointed  the  official  liquidator,  the  Court  would  appoint  that  i889. 
official  liquidator  their  receiver  and  would  not  appoint  another  i^P^ 
receiver.     One  ground  for  that  is,  that  the  Court  would  not  go  to   „  Henry 

,  Pound,  Son 

the  absurd  expense  of  having  two  receivers  at  the  same  time — one  &  Hutchinb. 
for  the  ordinary  creditors  of  the  company,  who  would  be  the  official 
liquidator,  and  the  other  over  his  head  for  the  mortgagees.  There 
is  another  reason  also,  which  is  this — that  where  an  official  liqui- 
dator has  been  appointed,  it  is  his  duty  to  guard  the  interest  of  the 
mortgagees  in  the  property  just  as  much  as  to  guard  the  interest 
of  any  other  class  of  creditors,  and  unless  there  were  a  contest  of 
interests  between  the  interests  of  the  mortgagees  and  the  interests 
of  the  other  creditors  (nothing  of  the  kind  is  suggested  here),  there 
would  be  no  reason  in  the  world  why  an  additional  receiver  to  the 
liquidator  should  be  appointed ;  but  the  course  of  the  Court  has 
always  been  to  say  that  upon  a  motion  of  that  kind  by  an  equitable 
mortgagee,  or  debenture-holder,  to  appoint  a  receiver,  the  liquida- 
tor shall  be  appointed  such  receiver,  that  is,  to  make  him  in  a 
special  sense  the  receiver  of  the  mortgagees  as  well  as  the  official 
liquidator  in  the  winding-up.  I  observe  the  Court  guards  the 
interests  of  mortgagees,  when  it  does  that,  very  carefully,  because 
in  the  case  of  Perry  v.  The  Oriental  Hotels  Co.  (j)  Lord  Justice 
Giffard  did  follow  that  course  ;  he  appointed  the  official  liquidator 
to  be  receiver  upon  the  application  of  an  equitable  mortgagee ;  and 
Vice-chancellor  Wickens  in  the  very  same  case  in  the  next  year 
had  to  consider  what  the  effect  of  that  appointment  was ;  and  he 
held  that  the  costs  of  the  realisation  of  the  property  would  be 
payable  in  the  first  instance  out  of  the  funds  realised,  in  priority  to 
any  claim  of  the  debenture-holders,  or  of  the  plaintiff ;  and  next, 
that  the  claims  of  the  plaintiff  as  mortgagee,  and  of  the  debenture- 
holders,  were  to  have  priority  over  the  general  costs  of  the  liquida- 
tion, and  then  that  as  between  the  mortgagee  and  the  company, 
the  costs  of  preservation  were  payable  by  the  company ;  but  that 
the  liquidator  was  entitled  to  be  indemnified  out  of  the  proceeds  of 
the  particular  property  mortgaged  against  any  costs  of  preservation 
which  he  might  not  be  paid  out  of  the  company's  assets.  That  is 
guarding  most  carefully  the  position  of  the  mortgagee,  and  not 
allowing  him  to  be  prejudiced  to  any  extent  by  costs  incurred  in 

(;*)  L.  H.  5  Ch.  420. 
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1889.        the  liqnidation  which  were  not  costs  which  wonld  have  been  in- 
I^Tm       carred  if  there  had  been  a  judgment  for  realisation  of  the  property 

p  ^''"fiL     ***  ^^*  instance,  and  it  had  been  realised  under  that  judgment. 

k  HcTCHiir».  Then  cases  have  been  referred  to  in  which  the  rights  of  a  mort- 
gagee of  the  property  of  a  company  haye  been  placed  on  a  very  high 
ground  indeed,  notwithstanding  an  order  made  to  wind  up.  The 
case  principally  relied  on  is  In  re  David  Lloyd  d-  Co.  {k),  which 
came  before  the  Court  of  Appeal.  That  was  the  case  of  a  coUiery 
company,  and  there  was  an  equitable  mortgage  created  by  deposit 
for  securing  the  unpaid  purchase-money.  Afterwards  a  resolution 
was  passed  to  wind  up,  and,  later  on,  the  equitable  mortgagee 
commenced  an  action  to  realise  his  security,  and  then,  pending 
that  action,  an  order  was  made  for  continuing  the  winding-up 
under  the  supervision  of  the  Court.  Then  a  notice  of  motion  was 
given  in  the  winding-up,  and  in  the  action,  for  liberty  to  proceed  in 
the  action  notwithstanding  the  supervision  order.  The  case  came 
in  the  first  instance  before  one  of  the  Vice-Chancellors,  and  he 
refused  it,  but  then  it  came  before  the  Court  of  Appeal.  The 
Master  of  the  Rolls,  Sir  George  Jessel,  said,  "  The  real  question  is 
on  what  terms  leave  ought  to  be  given  to  a  mortgagee  to  proceed  with 
or  commence  an  action  against  a  company  for  realising  his  security 
when  the  company  is  being  wound  up,  either  compulsorily  or  under 
a  supervision  order.  Now,  as  a  rule,  a  mortgagee  has  a  right  to 
realise  his  security,  and,  of  course,  as  incidental  to  that,  the  right 
to  bring  an  action  for  foreclosure.  Those  who  say  he  should  be 
restrained  from  bringing  or  proceeding  with  such  an  action  must 
either  show  some  special  ground  for  restraining  him,  or  must  say, 
'  We  can  offer  the  mortgagee  all  he  is  entitled  to,  foreclosure  or 
sale,  as  the  case  may  be,  at  once,  without  any  proceeding  in  the 
action.'  That,  of  course,  would  be  a  reason  for  refusing  leave  to 
proceed  with  an  action  if  commenced,  or  for  not  giving  leave  to 
commence  a  threatened  action.  But  short  of  that,  it  appears  to 
me  that  the  Court  ought  not,  under  the  87th  section  of  the  Act,  to 
interfere  with  the  rights  of  a  mortgagee.  In  the  present  case,  there 
are  no  special  circumstances  whatever  which  make  it  inequitable 
for  the  mortgagee  to  prosecute  his  action,  and.  no  terms,  either 
reasonable  or  unreasonable,  are  suggested  on  the  part  of  the  official 

(k)  6  Ch.  D.  339. 
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liquidator  for  putting  an  end  to  it."  Now,  observe,  in  that  case  i889. 
the  thing  mortgaged  was  a  speciiSc  part  of  the  real  property  to  i^Tm 
which  the  company  was  entitled — the  colliery,  the  deeds  of  which  ^  ^"^^Lj^ 
were  deposited.  Lord  Justice  James  says  this — and  it  is  upon  his  &  Hutchins. 
language  chiefly,  that  reliance  is  placed — "  These  sections  in  the 
Companies  Act,  and  the  corresponding  legislation  with  regard  to 
bankrupts,  enabling  the  Court  to  interfere  with  actions,  were  in- 
tended, not  for  the  purpose  of  harassing,  or  impeding,  or  injuring, 
third  persons,  but  for  the  purpose  of  preserving  the  limited  assets 
of  the  company  or  bankrupt  in  the  best  way  for  distribution  among 
all  the  persons  who  have  claims  upon  them.  There  being  only  a 
small  fund,  or  a  limited  fund  to  be  divided  among  a  great  number 
of  persons,  it  would  be  monstrous  that  one  or  more  of  them  should 
be  harassing  the  company  with  actions  and  incurring  costs,  which 
would  increase  the  claims  against  the  company  and  diminish  the 
assets  which  ought  to  be  divided  among  all  the  creditors.  But 
that  has  really  nothing  to  do  with  the  case  of  a  man  who,  for  the 
present  purpose,  is  to  be  considered  as  entirely  outside  the  com- 
pany, who  is  merely  seeking  to  enforce  a  claim  not  against  the 
company,  but  to  his  own  property.  The  position  of  a  mortgagee 
under  such  circumstances  is,  to  my  mind,  exactly  similar  to  that 
of  a  man  who  said,  *  You,  the  company,  have  got  property  which 
you  have  taken  from  me ;  you  are  in  possession  of  my  property  by 
way  of  trespass,  and  I  want  to  get  it  back  again.'  A  landlord 
might  say,  *You  have  property  under  lease  from  me;  you  have 
broken  the  covenants  of  the  lease,  and  I  have  a  right  of  re-entry 
in  consequence  of  that  breach.'  The  company  ought  not,  because 
it  has  become  insolvent,  or  has  been  minded  to  wind  up  its 
affairs,  to  be  placed  in  a  better  position  than  any  other  lessee  with 
regard  to  his  lessor.  So  with  regard  to  a  mortgagee.  The 
mortgagee  says,  *  There  is  some  property  upon  which  I  have  a 
certain  specific  charge,  and  I  want  to  realise  that  charge.  I  have 
nothing  to  do  with  the  distribution  of  your  property  among  your 
creditors,  this  is  my  property.'  Why  a  mortgagee  should  be 
prevented  from  doing  that  I  cannot  understand."  Now  those 
words  are  used  by  the  learned  judge  with  reference  to  an  equitable 
mortgage  of  a  definite  subject,  of  real  estate  part  of  the  company's 
property.     Would  those  words  have  been  used  in  the  same  way 
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1889.  upon  an  application  like  this,  where  the  mortgage  is  not  a  mort- 
In^  gage  of  that  kind  at  all,  but  is  a  mortgage  of  every  item  of 
Hbkrt  property  which  the  company  possesses  at  the  moment  when  the 
&  HuTCHiNs.  receiver  is  appointed  by  the  mortgagee — everything  the  company 
possesses  in  every  kind  of  way — ^its  future  calls,  if  there  are  any 
future  calls,  all  its  assets,  and  the  business,  and  everything  that 
can  be  conceived,  seem  to  me  to  be  comprised  in  the  words  of  this 
debenture.  They  are  all  in  the  possession  of  the  Court  which  has 
said  that  the  business  of  this  company  shall  go  on  no  longer, 
which  has  directed  that  it  shall  be  realised,  and  has  put  it  into  the 
hands  of  its  own  officer  for  realization  for  the  benefit  not  merely  of 
the  general  creditors,  but  the  benefit,  among  others,  of  the  holders 
of  these  very  debentures.  When  the  winding-up  petition  was 
presented,  the  petition  was  advertised.  The  meaning  of  that 
advertisement  is,  that  everybody  who  chose,  who  was  interested  in 
the  company — debenture-holders  or  anybody  else — ^might  come 
and  support  or  oppose  the  petition  as  they  were  minded ;  and  in 
that  sense  the  winding-up  order  was  made  in  the  presence  of  these 
very  debenture-holders,  because  if  they  were  not  present  it  was 
simply  because  they  were  in  the  position  of  parties  who  had 
notice  of  the  application  and  did  not  choose  to  be  present.  I  do  not 
mean  to  say  that  that  takes  away  from  them  all  the  rights  they 
had,  but  it  puts  them  very  nearly  in  the  position  of  first  mort- 
gagees, in  whose  presence  an  order  has  been  made  in  a  redemption 
or  foreclosure  action  for  the  realization  of  the  mortgaged  property — 
I  mean  supposing  that  the  mortgagor,  or  a  subsequent  mortgagee, 
had  brought  an  action  against  the  first  mortgagee  to  redeem  them 
and  to  foreclose  the  property,  and  under  the  powers  which  the 
Court  now  has  under  the  Conveyancing  Act,  and  which  it  formerly 
had  under  another  Act  (I  think  the  15  &  16  Victoria),  the  Court 
had  in  the  presence  of  the  first  mortgagees  ordered  a  sale  of  the 
property  and  realization  for  the  benefit  of  those  first  mortgagees 
and  everybody  else  concerned,  and  then  under  the  power  in  their 
mortgage  the  first  mortgagee  had,  as  in  this  case,  appointed  a 
receiver  after  that  judgment  and  had  come  to  the  Court  and  said, 
"  Hand  over  the  property  to  our  receiver,"  it  is  obvious  that  no 
^ch  thing  would  be  done ;  and  I  agree  the  difference  there  would 
be  that  the  order  would  be  an  order  expressly  binding  on  the  first 
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mortgagee,  who,  on  the  hypothesis  I  have  made,  was  an  actual       i889. 
party  to  the  action,  and  an  order  made  in  his  presence  for  the      i^Tbb 
realization  of  the  property.     The  analogy  is  not  perfect,  but  it  is      Henry 
the  nearest  I  can  think  of ;  and  further,  an  order  has  been  made  &  Hutchins. 
for  the  realization  by  the  Court  of  all  this  property  included  in  the 
mortgage,  for  putting  an  end  to  this  business  and  preventing  its 
being  carried  on  any  longer,  determining  as  at  the  date  of  the 
commencement    of    the  winding-up    the   rights  of    the  general 
creditors  as  against  everybody  else  concerned  or  interested  in  the 
property,  and  fixing  those  rights;  because  for  many  purposes  it 
has  been  decided  again  and  again  that  after  a  winding-up  order  has 
been  made,  the  general  creditors  have  rights  upon  the  property, 
which,  before  the  winding-up  order  was    made,   they  had  not. 
Therefore  they  are  very  much  indeed  in  the  position  of  persons 
who  have  now  an  efiective  judgment  against  all  the  property  of 
this  company,   subject,   of  course,   to  the  prior  rights  of    the 
debenture-holders  and  any  outside  mortgagee. 

Now,  I  repeat,  I  have  not  got  to  deal  now  with  the  case  of  a 
mortgagee  of  a  specific  real  estate,  part  of  the  company's  property, 
which  is  a  seeking  to  have  realization  of  that  by  a  suit,  and 
such  suit  should  not  be  interfered  with  by  the  winding-up  order. 
That  is  not  the  case  before  me.  The  case  is  an  equitable  mort- 
gagee— legal  perhaps  by  virtue  of  the  deed  as  to  some  part  of  the 
property,  but  equitable  only  as  to  the  rest  of  the  assets  of  the 
company — ^seeking  to  take  every  farthing  of  those  assets  out  of  the  * 
hands  of  the  official  liquidator  and  put  them  into  the  hands  of  a 
person  appointed  by  himself,  who  has  given  no  security  and  for 
whose  dealings  the  Court  has  no  security  except  the  solvency  of 
the  limited  company  which  is  making  the  application.  Thinking, 
as  I  do,  that  the  Court  has  a  discretion  in  matters  of  this  kind, 
and  that  the  case  of  Re  David  Lloyd  (l)  is  not  exactly  in 
point,  I  conceive  that  the  Court  should  exercise  its  discretion  very 
carefally  and  cautiously.  Now  what  is  the  sensible  thing  to  do  ? 
If  this  company  had  brought  an  action,  whether  before  or  after  the 
winding-up,  and  had  come  up  after  the  winding-up  and  asked  for 
the  appointment  of  a  receiver,  the   practice   is   settled  that  the 

{I)  6  Ch.  D.  339. 
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1889.  official  liquidator  would  be  appointed  as  that  receiver,  and  no 
l^KE  other,  unless  there  were  some  strong  reason,  which  is  not  suggested 
HsNBY  in  t]jjg  c&se,  for  not  appointing  him.  If  a  mortgagee  of  a  specific 
&  HuTCHiNs.  part  of  the  company's  property  asked  leave  to  prosecute  an  action 
for  the  realization  of  that  property,  notwithstanding  the  winding- 
up,  the  Court  would  allow  him  to  do  it ;  but  I  have  never  yet 
heard  of  a  case  in  which,  the  property  included  in  the  mortgage 
not  being  a  definite  and  specific  portion  of  the  company's  property, 
but  the  whole  of  its  property  whatsoever  of  every  sort  and  kind, 
the  Court  has  said,  because  the  mortgagee  has  by  contract  a  right 
to  appoint  a  receiver,  if  he  lies  by  and  allows  a  winding-up  order 
to  be  made,  he  may  after  the  winding-up  order  appoint  a  receiver, 
and  thus  put  an  end  to  the  winding-up  by  compelling  the  Court  to 
hand  over  all  the  property  to  his  receiver.  In  my  opinion  that 
would  be  a  course  which  could  not  be  for  the  benefit  of  the  mort- 
gagee, but  which  most  probably  would  be  greatly  to  the  injury  of 
the  other  creditors  on  whose  behalf  the  Court  has  taken  possession. 
I  hesitate  to  allow  the  rights  of  a  mortgagee  to  be  enforced  in 
that  way,  and  to  that  extent.  I  think  the  Court  in  a  case  of  that 
kind  has  a  discretion.  That  is  the  only  point  before  me  now — 
whether  I  should  hand  over  all  the  property  of  this  company, 
every  item  of  it,  to  the  receiver  appointed  by  the  mortgagee  since 
the  winding-up  commenced.  In  my  opinion  that  would  not  be  a 
right  thing  to  do,  and  in  the  exercise  of  the  discretion  which  I 
conceive  the  Court  has,  I  must  decline  to  do  it. 

But  then  the  official  liquidator  is  the  officer  of  this  Court,  and  I 
at  the  same  time,  have  a  perfect  right  to  say  I  will  appoint  h\vn 
receiver  on  behalf  of  the  debenture-holders,  if  that  is  necessary  to 
make  his  position  as  their  receiver  as  well  as  receiver  of  the  other 
creditors  more  clearly  defined;  and  I  should  direct  him  to  be 
treated  as  receiver,  in  the  first  instance,  of  the  debenture-holders ; 
also,  I  think,  another  direction  ought  to  be  given  in  the  winding 
up  in  which  this  application  is  made,  and  that  is,  that  this 
company  which,  I  understand,  holds  all  the  debentures,  should 
have  a  right  to  attend  the  proceedings  in  the  winding-up,  unless 
the  debenture-holders  are  satisfied. 

As  to  the  costs  of  the  application,  I  do  not  think  the  application 
was  an  unfounded  one  at  all.     I  think  it  right  to  say  that  their 
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costs  ought  to  be  added  to  their  security;  and  as  to  the  costs  of  the        i889. 
liquidator  I  do  not  know  exactly  what  to  do.  Is Hn 

Henby 
Pound,  Son 

Marten,  Q.C. :  The  costs  as  receiver.  ^  Hutchins. 

Kay,  J. : 

He  will  be  treated  as  receiver  of  the  company,  and,  I  suppose, 
his  costs  ought  to  come  out  of  the  assets  of  the  company. 
Perhaps  the  best  way  to  deal  with  the  costs  of  the  receiver  of  this 
application  will  be  to  reserve  them  specially  so  that  I  may  deal 
with  them  according  to  the  event. 

Marten,  Q.C. :  As  to  the  costs  of  the  applicants  attending,  they 
are  in  the  discretion  of  the  Court. — The  present  company,  the 
corporation,  who  has  made  the  application. 

Ejly,  J. :  Their  costs  will  be  added  to  their  security. 

Solicitors :  Linklater,  Hackwood,  Addison  d  Brown. 
Bonner,  Wright,  Thompson  d-  Co. 
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False  Statement  in  Prospedus^Belief  in  its  Truth— Action  of  Deceit — Proof  of 

Fraud. 

Where  a  person  makes  to  another  a  material  and  definite  statement  of  a 
fact  which  is  false,  intending  that  person  to  rely  on  it,  and  he  does  rely 
upon  it  and  is  thereby  damaged,  there  must,  in  order  to  maintain  an 
action  of  deceit,  be  proof  of  fraud,  and  nothing  short  of  that  will  suffice. 
Fraud  is  proved  when  it  is  shown  that  the  false  statement  was  made  (1) 
knowingly,  or  (2)  without  belief  in  its  truth,  or  (3)  recklessly,  not  caring 
whether  it  be  true  or  false. 

A  tramway  company  had  been  incorporated  by  special  Act  of  Parlia- 
ment, and  the  plans  had  been  previously  submitted  to  the  Boanl  of  Trade. 
The  Act  authorised  the  use  of  mechanical  motive  power,  subject  to  the 
consent  of  the  Board  of  Trade  thereto  being  obtained.  The  directors 
knowing  the  necessity  for  obtaining  this  consent,  but  thinking  that  as  the 
Board  of  Trade  had  raised  no  objection  to  the  Bill  in  Parliament,  the 
consent  was  really  only  a  form,  and  certain  to  be  obtained,  did  not 
consider  it  necessary  to  state  in  their  prospectus  that  such  consent  was 
necessary,  but  merely  stated  that  the  company  had  the  right  to  use 
mechanical  motive  power.  The  appellant,  relying  on  the  prospectus 
which  contained  this  misstatement,  subscribed  for  shares  in  the  company. 
When  the  consent  of  the  Board  of  Trade  was  applied  for,  it  was  refused, 
and  this  caused  the  winding-up  of  the  company.  The  appellant  then 
claimed  damages  from  the  directors  in  an  action  of  deceit 

Held  (reversing  the  decision  of  the  Court  of  Appeal,  and  restoring  that 
of  Stirling,  /.) :  That  the  directors  were  not  liable,  as  there  was  no  fraud 
proved  against  them. 


T 


HIS  was  an  appeal  from  a  decision  of  the  Court  of  Appeal,  which 
reversed  a  decision  of  Mr.  Justice  Stirling. 

The  action  was  brought  by  Sir  Henry  Peek  against  Mr.  Derry 
and  three  others,  who  were  directors  of  the  Plymouth,  Devonport 
and  District  Tramways  Company,  and  claimed  damages  for  mis- 
statements contained  in  a  prospectus,  on  the  faith  of  which 
prospectus  he  had  been  induced  to  take  shares  in  the  company. 
The  company  was  incorporated  by  special  Act  of  Parliament,  which 
gave  it  the  power  (subject  to  obtaining  the  consent  of  the  Board  of 
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Trade)  to  use  mechanical  means  for  propelling  the  tramcars.  The  i889. 
prospectus  issued  contained  the  statement  and  made  a  special  db^^^. 
feature  of  the  fact  that  the  company  was  authorised  hy  special  Act  ^*^^'^- 
of  Parliament  to  use  steam  or  other  mechanical  motive  power,  but 
no  mention  was  made  of  any  consent  being  necessary  to  use  such 
power.  The  company  did  not  at  any  time  obtain  this  consent. 
Before  the  passing  of  the  special  Act,  and  pursuant  to  the  Stand- 
ing Orders,  the  plans  of  the  proposed  tramways  had  been  laid 
before  the  Board  of  Trade,  with  the  statement  that  it  was  intended  to 
use  mechanical  as  well  as  horse-power,  and  no  objection  having  been 
raised  by  the  Board  of  Trade,  and  the  Act  having  been  obtained, 
the  directors  swore,  and  the  Court  believed  them,  that  they  believed 
the  consent  had  been  practically  given.  Sir  Henry  Peek  in  his 
evidence  said  he  took  his  shares  on  the  faith  of  the  statements  in 
the  prospectus,  and  his  knowledge  of  the  district  and  the  standing 
of  the  directors,  but  it  was  not  clear  whether  he  was  induced  to 
take  them  in  reliance  on  the  misleading  statement.  Mr.  Justice 
Stirling  gave  judgment  for  the  defendants,  but  the  Court  of  Appeal 
reversed  this  decision,  and  held  that  the  directors  were  liable  for 
the  misstatement,  as  it  was  made  without  reasonable  ground  for 
their  believing  it.     The  defendants  now  brought  this  appeal. 

Sir  H.  Davey,  Q.C.,  Moultoriy  Q.C.,  and  Muir  Mackenzie 
appeared  for  the  appellants ;  and  Bompaa,  Q.C.,  W.  Byrne,  Q.C., 
and  PatuUoy  for  the  respondents. 

The  arguments  used  and  the  cases  cited  were  the  same  as  in  the 
Court  below,  and  are  reported  in  Law  Reports,  87  Chancery 
Division,  page  641. 

The  House  having  taken  time  for  consideration,  the  following 
judgments  (which  are  here  reported  verbatim)  were  delivered  on 
July  Ist,  1889. 

LoBD  Halsbubt,  L.C.  : 

My  Lords,  I  have  so  recently  expressed  an  opinion  in  the  Court 
of  Appeal  on  the  subject  of  actions  of  this  character,  that  I  do  not 
think  it  necessary  to  do  more  than  say  that  I  adhere  to  what  I 
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1889.       there  said.     To  qnote  the  langnage,  now  some  centuries  old,  in 

^""^        dealing  with  actions  of  this  character,  "  Fraud  without  damage,  or 

Peek.       damage  without  fraud,"  does  not  give  rise  to  such  actions.     I  have 

had  also  the  opportunity  of  reading  the  judgment  of  my  noble  and 

learned  friend.  Lord  Herschell,  and  I  could  desire  to  add  nothing 

to  his  exhaustive  and  lucid  treatment  of  the  authorities. 

My  lords,  when  I  turn  to  the  question  of  fact,  I  confess  I  am  not 
altogether  satisfied.     In  the  first  place,  I  think  the  statement  in 
the  prospectus  was  untrue,  untrue  in  fact,  and,  to  the  minds  of 
such  persons  as  were  likely  to  take  shares,  I  think  well  calculated 
to  mislead.     I  think  such  persons  would  have  no  idea  of  the 
technical  division  between    tramways    that    had    rights    to  use 
mechanical  means,  and  tramways  that  had  not.     What  I  think 
they  would  understand  would  be  that  this  particular  tramway  was 
in  an  exceptionally  advantageous  position — that  the  statement  was 
of  a  present  existing  fact — ^that  it  had,  at  the  time  of  the  invited 
subscription  for  shares,  the  right  to  use  steam.    And  I  think  such 
a  statement,  if  wilfully  made  with  the  consciousness  of  its  in- 
accuracy, would  give  rise  to  an  action  for  deceit  provided  that 
damage  had  been  sustained,  if  a  person  had  acted  upon  a  belief 
induced  by  such  a  prospectus.     But  upon  the  question  that  these 
statements  were  made  with  a  consciousness  of  their  misleading 
character,  I  cannot  but  be  influenced  by  the  opinions  entertained 
by  so  many  of  your  lordships,  that  they  are  consistent  with  the 
directors'   innocence   of  any  intention  to  deceive.     The  learned 
judge  who  saw  and  heard  the  witnesses,  acquitted  the  defendants 
of  intentional  deceit,  and  although  the  Court  of  Appeal  held  them 
liable,  overruling  the  decision  of  the  learned  judge  below,  they 
appear  to  me  to  have  justified  their  decision  upon  grounds  which, 
as  I  have  already  said,  I  do  not  think  tenable,  namely,  that  they, 
the  directors,  were  liable  because  they  had  no  reasonable  ground 
for  the  belief  which  nevertheless  it  is  assumed  they  sincerely  enter- 
tained.   My  lords,  I  think  it  would  have  been  satisfactory  to  hav^ 
had  a  more  minute  and  exact  account  of  how  this  prospectus  was 
framed,  the  actual  evidence  of  the  draftsman  of  it,  and  the  dis- 
cussions which  took  place  upon  the  alteration  in  form;   which 
alteration    gave    such  marked  and   peculiar   prominence  to  the 
special  feature  of  this  particular  tramway  in  respect  of  the  posses- 
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Bion  of  power  to  use  steam.  Nevertheless,  if,  as  I  have  said,  the  i889. 
facts  are  reconcileable  with  the  innocence  of  the  directors,  and  with  j)^^  ^ 
the  absence  of  the  mens  rea  which  I  consider  an  essential  condition  !**»*• 
of  an  action  for  deceit,  the  mere  fact  of  the  inaccuracy  of  the  state- 
ment ought  not  to  be  pressed  into  constituting  a  liability  which 
appears  to  me  not  to  exist  according  to  the  law  of  England.  As  to 
the  question  whether  Sir  Henry  Peek  was  induced  to  take  his 
shares  by  reliance  on  the  misleading  statement,  I  admit  that  I  have 
very  considerable  doubt.  On  the  one  hand,  I  do  not  believe  that 
anyone  can  so  far  analyse  their  mental  impressions  as  to  be  able  to 
say  what  particular  fact  in  a  prospectus  induced  him  to  subscribe. 
On  the  other  hand,  the  description  of  Sir  Henry  Peek,  even  now 
that  the  question  has  been  pointedly  raised  and  brought  to  his 
mind,  of  what  did  or  did  not  induce  him  to  take  his  shares,  is 
hardly  reconcileable  with  his  having  been  substantially  induced  by 
the  statement  in  question  to  take  them. 

On  the  whole,  I  acquiesce  in  the  judgment  which  one  of  your 
lordships  is  about  to  move,  namely,  that  the  judgment  appealed 
from  be  reversed. 

Lord  Watson: 

My  Lords,  I  agree  with  Mr.  Justice  Stirling  that,  as  a  matter  of 
fact,  the  appellants  did  honestly  believe  in  the  truth  of  the  repre- 
sentation upon  which  this  action  of  deceit  is  based.  It  is  by  no 
means  clear  that  the  learned  judges  of  the  Court  of  Appeal  meant 
to  differ  from  that  conclusion,  but  they  have  held  that  a  man  who 
makes  a  representation  with  the  view  of  its  being  acted  upon,  in 
the  honest  belief  that  it  is  true,  commits  a  fraud  in  the  eye  of 
the  law,  if  the  Court  or  a  jury  shall  be  of  opinion  that  he  had  not 
reasonable  grounds  for  his  belief.  I  have  no  hesitation  in  rejecting 
that  doctrine,  for  which  I  can  find  no  warrant  in  the  law  of  England. 
But  I  shall  not  trouble  your  lordships  with  any  observations  of 
mine,  because  I  accept  without  reserve  the  opinion  about  to  be 
delivered  by  my  noble  and  learned  friend  Lord  Herschell. 

Lord  Bramwell: 

I  am  of  opinion  that  this  judgment  should  be  reversed.    I  am 
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1889.  S^^  ^  come  to  this  conclusion,  for,  as  far  as  my  judgment  goes, 
_  "^^  it  exonerates  five  men  of  good  character  and  conduct  from  a  charge 
Peek*  of  fraud,  which,  with  all  submission,  I  think  wholly  unfounded — a 
charge  supported  on  such  materials  as  to  make  all  character  pre- 
carious. I  hope  this  will  not  be  misunderstood ;  that  promoters 
of  companies  will  not  suppose  that  they  can  safely  make  inaccurate 
statements  with  no  responsibility.  I  should  much  regret  any  such 
notion,  for  the  general  public  is  so  at  the  mercy  of  company  pro- 
moters, sometimes  dishonest,  sometimes  over-sanguine,  that  it 
requires  all  the  protection  that  the  law  can  give  it.  Particularly 
should  I  regret  if  it  was  supposed  that  I  did  not  entirely  dis- 
approve of  the  conduct  of  those  directors  who  accepted  their 
qualification  from  the  contractor  or  intended  contractor.  It  is 
wonderful  to  me  that  honest  men  of  ordinary  intelligence  cannot 
see  the  impropriety  of  this.  It  is  obvious  that  the  contractor  can 
only  give  this  qualification,  because  he  means  to  get  it  back  in  the 
price  given  for  the  work  he  is  to  do.  That  price  is  to  be  fixed  by 
the  directors  who  have  taken  his  money.  They  are  paid  by  him 
to  give  him  a  good  price,  as  high  a  price  as  they  can,  while  their 
duty  to  their  shareholders  is  to  give  him  one  as  low  as  they  can. 
But  there  is  another  thing.  The  public,  seeing  these  names,  may 
well  say  ''  These  are  respectable  and  intelligent  men  who  think 
well  enough  of  this  scheme  to  adventure  their  money  in  it ;  we  will 
do  the  same,"  little  knowing  that  those  thus  trusted  had  made 
themselves  safe  against  loss  if  the  thing  turned  out  ill,  while  they 
might  gain  if  it  was  successful.  I  am  glad  to  think  that  Mr. 
Wilde,  a  member  of  my  old  profession,  was  not  one  of  those  so 
bribed.  The  only  shade  of  doubt  I  have  in  the  case  is  that  this 
safety  from  loss  in  the  directors  may  have  made  them  less  careful 
in  judging  of  the  truth  of  any  statements  they  have  made.  There 
is  another  matter  I  wish  to  dispose  of  before  going  into  the  par- 
ticular facts  of  the  case.  I  think  we  need  not  trouble  ourselves 
about  ''legal  fraud,"  nor  whether  it  is  a  good  or  bad  expression; 
because  I  hold  that  actual  fraud  must  be  proved  in  this  case  to 
make  the  defendants  liable,  and,  as  I  understand,  there  is  never 
any  occasion  to  use  the  phrase  '*  legal  fraud,"  except  when  actual 
fraud  cannot  be  established.  ''  Legal  fraud  "  is  only  used  when 
some  vague  ground  of  action  is  to  be  resorted  to,  or,  generally 
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speaking,  when  the  person  using  it  will  not  take  the  trouble  to  i889. 
find,  or  cannot  find,  what  duty  has  been  violated  or  right  jy^^  ^^ 
infringed,  but  thinks  a  claim  is  somehow  made  out.  With  the  ^^k. 
most  sincere  respect  for  Sir  J.  Hannen,  I  cannot  think  the  expres- 
sion *'  conyenient."  I  do  not  think  it  is  ''  an  expression  which 
very  clearly  conyeys  an  idea ;  "  at  least,  I  am  certain  it  does  not 
to  my  mind.  I  think  it  a  mischievous  phrase,  and  one  which  has 
contributed  to  what  I  must  consider  the  erroneous  decision  in  this 
case.  But  with  these  remarks  I  have  done  with  it,  and  will  pro- 
ceed to  consider  whether  the  law  is  not  that  actual  fraud  must  be 
proved,  and  whether  that  has  been  done.  Now  I  really  am  reluc- 
tant to  cite  authorities  to  show  that  actual  fraud  must  be  esta- 
blished in  such  a  case  as  this.  It  is  one  of  the  first  things  one 
learnt,  and  one  has  never  heard  it  doubted  until  recently.  I  am 
very  glad  to  think  that  my  noble  and  learned  friend  now  sitting 
opposite  to  me  (Lord  Herschell),  who  has  been  referred  to  by  my 
noble  and  learned  friend  on  the  woolsack,  has  taken  the  trouble  to 
go  into  the  authorities  fully ;  but  to  some  extent  I  deprecate  it, 
because  it  seems  to  me  somewhat  within  the  principle  *  Qui 
a'excuse  s'accuse,'  As  I  have  said,  I  never  heard  a  doubt  on  this 
subject  till  very  recently.  When  a  man  makes  a  contract  with 
another  he  is  bound  by  it;  and,  in  making  it,  he  is  bound 
not  to  bring  it  about  by  fraud.  Warrantizando  vendidit  gives 
a  cause  of  action  if  the  warranty  is  broken;  knowingly  and 
fraudulently  stating  a  material  untruth  which  brings  about 
wholly  or  partly  the  contract  also  gives  a  cause  of  action. 
To  this  may  now  be  added  the  equitable  rule  (which  is  not  in 
question  here)  that  a  material  misrepresentation,  though  not 
fraudulent,  may  give  a  right  to  avoid  or  rescind  a  contract  where 
capable  of  such  rescission.  To  found  an  action  for  damages  there 
must  be  a  contract  and  breach,  or  fraud.  The  statement  of  claim 
in  this  case  states  fraud.  Of  course  that  need  not  be  proved 
merely  because  it  is  stated.  But  no  one  ever  heard  of  or  saw  a 
statement  of  claim  or  declaration  for  deceit  without  it.  There  is 
not^  an  authority  at  common  law,  or  by  a  common-law  lawyer,  to 
the  contrary;  none  has  been  cited,  though  there  may  be  some 
incautious,  hesitating  expressions  which  point  that  way.  Every 
case,  from  the  earliest  in  Comyn's  Digest  to  the  present  day, 
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1889.  alleges  it.  Further^  the  learned  Judges  of  the  Conrt  of  Appeal 
Dmn  V  ^*r^y  deny  it.  There  is,  indeed,  an  opinion  to  the  contrary  of  the 
Peek.  late  Master  of  the  Bolls,  hot  it  mnst  be  remembered  that  his  know- 
ledge of  actions  of  deceit  was  small.  I  cannot  think,  then,  that  it 
is  necessary  to  cite  cases  to  show  that  to  maintain  this  action  fraud 
in  the  defendants  must  be  shown.  Now  as  to  the  eyidence.  The 
plaintiff's  case  is  that  the  defendants  made  an  untrue  statement, 
which  they  knew  to  be  untrue,  and  likely  to  influence  persons 
reading  it ;  therefore  they  were  fraudulent.  It  is  not  necessary  to 
consider  whether  a  prima  facie  case  was  made  out  by  the  plaintiff. 
We  have  all  the  eyidence  before  us  and  must  judge  on  the  whole. 
The  alleged  untrue  statement  is  that  ^'  the  company  has  the  right 
to  use  steam  or  mechanical  power  instead  of  horses,''  and  that  a 
saving  would  be  thereby  effected.  Now,  this  is  certainly  untrue ; 
because  it  is  stated  as  an  absolute  right  when  in  truth  it  was  con- 
ditional on  the  approval  of  the  Board  of  Trade,  and  the  sanction 
or  consent  of  two  local  boards ;  and  a  conditional  right  is  not  the 
same  as  an  absolute  right.  It  is  also  certain  that  the  defendants 
knew  what  the  truth  was,  and  ^therefore  knew  that  what  they  said 
was  untrue.  But  it  does  not  follow  that  the  statement  was  fraudu- 
lently made.  There  are  various  kinds  of  untruth.  There  is  an 
absolute  untruth,  an  untruth  in  itself,  that  no  addition  or  qualifi- 
cation can  make  true ;  as,  if  a  man  says  a  thing  he  saw  was  black, 
when  it  was  white,  as  he  remembers  and  knows.     So,  as  to  know- 
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ing  the  truth.  A  man  may  know  it,  and  yet  it  may  not  be  present 
to  his  mind  at  the  moment  of  speaking ;  or,  if  the  fact  is  present 
to  his  mind,  it  may  not  occur  to  him  to  be  of  any  use  to  mention 
it.  For  example,  suppose  a  man  was  asked  whether  a  writing 
was  necessary  in  a  contract  for  the  making  and  purchase  of  goods, 
he  might  well  say  yes,  without  adding  that  payment  on  receipt  of 
the  goods,  or  part,  would  suffice.  He  might  well  think  that  the 
question  he  was  asked  was  whether  a  contract  for  goods  to  be  made 
required  a  writing  like  a  contract  for  goods  in  existence.  If  he 
was  writing  on  the  subject  he  would,  of  course,  state  the  exception 
or  qualification.  Now,  consider  the  case  here.  These  directors 
naturally  trust  to  their  solicitors  to  prepare  their  prospectus.  It 
is  prepared  and  laid  before  them.  They  find  the  statement  of  their 
power  to  use  steam  without  qualification.    It  does  not  occur  to 
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them  to  alter  it.  They  swear  they  had  no  fraudulent  intention.  isso. 
At  the  very  last  they  cannot  see  the  fraud.  There  is  their  oath,  DBratTr 
their  previous  character  unimpeached,  and  there  is  to  my  mind  this  I*bbk. 
further  consideration,  the  truth  would  have  served  their  purpose  as 
well.  "We  have  power  to  use  steam,  &c.,  of  course  with  the 
usual  conditions  of  the  approval  of  the  Board  of  Trade,  and  the 
consent  of  the  local  authorities,  hut  we  may  make  sure  of  these 
being  granted,  as  the  Board  of  Trade  has  already  allowed  the 
power  to  be  inserted  in  the  Act,  and  the  local  authorities  have 
expressed  their  approbation  of  the  scheme."  During  the  argument 
I  said  I  am  not  sure  that  I  should  not  have  passed  the  prospectus. 
I  will  not  say  so  now,  because  certainly  I  would  not  pass  it  now 
after  knowing  the  unfortunate  use  made  of  the  statement,  and  no 
one  can  tell  what  would  have  been  the  state  of  his  mind  if  one  of 
the  factors  influencing  it  was  wanting.  But  I  firmly  believe  it 
might  have  been,  and  was,  honestly  done  by  these  defendants. 
Mr.  Justice  Stirling  saw  and  heard  them,  and  was  of  that  opinion. 
It  is  difficult  to  say  that  the  plaintiff  was  not.  The  report  of  Novem- 
ber 6, 1884,  showed  that  the  consent  of  the  Board  of  Trade  was 
necessary,  showed  also  that  the  Corporation  of  Devonport  would 
not  consent,  showed  therefore  the  "  untruth,"  and  yet  the  plaintiff 
"  had  every  confidence  in  the  directors."  And  see  his  answer  to 
questions  58  and  866.  I  now  proceed  to  consider  the  judgments 
that  have  been  delivered.  It  is  not  necessary  to  declare  my  great 
respect  for  those  who  have  delivered  them.  Mr.  Justice  Stirling 
refuses  to  say  whether  actual  fraud  must  be  shown,  and  deals  with 
the  case  on  the  footing  that  the  question  is  whether  the  defendants 
had  reasonable  grounds  for  making  the  statement  they  did.  He 
holds,  as  I  do,  that  they  thought  the  company  had  the  right,  as 
put  in  the  prospectus,  to  use  steam.  Then  he  says  he  must  ''come 
to  the  conclusion  that  they  had  reasonable  grounds  for  their  belief; 
at  all  events  their  grounds  were  not  so  unreasonable  as  to  justify 
me  in  charging  them  with  having  been  guilty  of  fraud."  It  is 
singular  that  the  learned  judge  seems  to  consider  that  unreason- 
ableness must  be  proved  to  such  an  extent  as  to  show  fraud.  He 
then  proceeds,  for  what  seems  to  me  unanswerable  reasons,  to  show 
that  they  did  every  one  believe  that  they  had  the  right  stated  in 
the  prospectus.     He  refers  to  what  he  saw  of  them  in  the  box. 
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1889.  He  says  he  cannot  come  to  the  conclusion  that  their  belief  was  so 
jy^^  ^  unreasonable  and  so  unfounded,  and  their  proceedings  so  reckless 
or  careless  that  they  ought  to  be  fixed  with  the  consequences  of 
deceit.  He  makes  an  excellent  remark  that  ''mercantile  men  deal- 
ing with  matters  of  business  would  be  the  first  to  cry  out  if  I 
extended  the  notion  of  deceit  into  what  is  honestly  done  in  the 
belief  that  those  things  would  come  about^  and  when  they  did  not 
come  about  make  them  liable  in  an  action  of  fraud."  My  only 
yariation  of  this  would  be  that  it  may  be  that  the  objection  did  not, 
and  naturally  did  not,  occur  to  them.  It  has  not  been  argued,  and 
I  will  say  no  more  on  the  question  whether  had  the  plaintiff  known 
the  contents  of  the  Act  he  would  or  would  not  have  applied  for  the 
shares  than  that  I  agree  with  Mr.  Justice  Stirling.  Lord  Justice 
Cotton  says  the  law  is  ^'  that  where  a  man  makes  a  statement  to  be 
acted  on  by  others  which  is  false,  and  which  is  known  by  him  to  be 
false,  or  is  made  by  him  recklessly,  or  without  a  care  whether  it  is 
true  or  false,  that  is  without  any  reasonable  ground  for  believing  it 
to  be  true,"  he  is  liable  to  an  action  for  deceit.  Well,  I  agree  to 
all  before  the  ''that  is,"  and  I  agree  to  what  comes  after  if  it  is 
taken  as  equivalent  to  what  goes  before,  viz.,  ''  recklessly  or  with- 
out care  whether  it  is  true  or  false,"  understanding  **  recklessly  " 
as  explained  by  ''  without  care  whether  it  is  true  or  false."  For  a 
man  who  makes  a  statement  without  care  and  regard  for  its  truth 
or  falsity  commits  a  fraud.  He  is  a  rogue.  For  every  man  who 
makes  a  statement  says,  **  The  truth  is  so-and-so,  and  I  know  it  or 
believe  it."  I  say  I  agree  to  this  as  I  understand  it.  It  seems  to 
me,  with  great  respect,  that  the  learned  Lord  Justice  lost  sight  of 
his  own  definition,  and  glided  into  a  different  opinion.  He  says, 
''  There  is  a  duty  cast  upon  a  director  who  makes  that  statement 
to  take  care  that  there  are  no  statements  in  it  which  in  fact  are 
false ;  to  take  care  that  he  has  reasonable  grounds  for  the  material 
statements  which  are  contained  in  that  document  (prospectus), 
which  he  intends  should  be  acted  on  by  others.  And  although,  in 
my  opinion,  it  is  not  necessary  there  should  be  what  I  should  call 
fraud,  there  must  be  a  departure  from  duty,  and  he  has  violated 
the  right  which  those  who  receive  the  statements  have  to  have  true 
statements  only  made  to  them."  This  seems  to  be  a  most  formid- 
able matter.    I  agree  there  is  some  such  duty.    I  agree  that  not 
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only  directors  in  prospectuses,  but  all  persons  in  all   dealings,        1889. 
should  tell  the  truth.    If  they  do  not,  they  furnish  evidence  of    Dwirt  v. 
fraud;    they  subject  themselves  to  have  the  contract  rescinded. 
But  to  say  that  there  is  "  a  right  to  have  true  statements  only 
made,"  I  cannot  agree,  and  I  think  it  would  be  much   to  be 
regretted  if  there  was  any  such  right.     Mercantile  men,  as  Mr. 
Justice  Stirling  says,  would  indeed  cry  out.     No  qualification  is 
stated.     If  this  is  law,  the  statement  may  be  reasonably  believed 
to  be  true  by  him  who  makes  it,  but  if  untrue  there  is  to  be  a 
cause  of  action,  and  that  although  he  may  have  refused  a  warranty. 
I  hope  not.     There  is  a  duty  to  tell  the  truth.     But  it  is  a  duty  of 
imperfect  obligation.    It  is  a  duty  for  the  non-observance  of  which 
the  law  gives  no  remedy  if  there  is  no  fraud.    His  lordship  says, 
*'  Where  a  man  makes  a  false  statement  without  reasonable  ground 
to  suppose  it  to  be  true,  and  without  taking  care  to  ascertain  if  it 
is  true,  he  is  liable  civilly  as  much  as  a  person  who  commits  what 
is  usually  called  fraud.*'    I  say  I  agree,  if  that  means  making  a 
statement  of  which  he  knows  or  believes  not  the  truth.     His 
lordship  proceeds  to  examine  whether  the  defendants  had  reason- 
able ground  for  believing  what  th^y  said,  and  comes  to  the  conclu- 
sion that  they  had  not,  and  so  holds  them  liable,  not  because  they 
were  dishonest,  but  because  they  were  unreasonable.     I  say  they 
never  undertook  to  be  otherwise.     He  says,  "It  is  not  ^that  I 
attribute  to  them  any  intention  to  commit  fraud,  but  they  have 
made  a  statement  without  any  sufficient  reason  for  believing  it  to 
be   true."     Sir  James   Hannen   says  that  he  agrees  with .  Lord 
Justice  Cotton's  statement  of  the  law,  and  adds,  ''  If  a  man  takes 
upon  himself  to  assert  a  thing  to  be  true  which  he  does  not  know 
to  be  true,  and  has  no  reasonable  ground  to  believe  to  be  true,"  it 
is  sufficient  in  an  action  of  deceit.     I  agree,  if  he  knows  he  has  no 
such  reasonable  ground ;  otherwise,  with  gr^at  respect,  I  differ. 
He  cites  Lord  Cairns,  that  "  if  persons  take  upon  themselves  to 
make  assertions  as  to  which  they  are  ignorant,  whether  they  are 
true  or  not,  they  must  in  a  civil  point  of  view  be  held  as  responsible 
as  if  they  had  asserted  that  alone."     So  say  I ;  but  this  does  not 
support  Sir  James's  proposition.     Nor  does  he  deal  with  what  he 
quotes  from  Lord  Cranworth.     But,  further,  he  speaks  of  legal 
fraud  as  meaning  "  that  degree  of  moral  culpability  in  the  state- 


0^ 


802  COMPANY  EEPOETS. 

1889.  ment  of  an  untruth  to  induce  another  to  alter  his  position  to  which 
Debxt  v.  ^®  ^*^  attaches  responsibility/'  But  if  there  is  moral  culpability^ 
I  agree  there  is  responsibility.  But  to  believe  without  reasonable 
grounds  is  not  moral  culpability,  but  (if  there  is  such  a  thing) 
mental  culpability.  He  says  '*  the  word  fraud  is  in  common 
parlance  reserved  for  actions  of  great  turpitude,  but  the  law  applies 
it  to  lesser  breaches  of  moral  duty.'*  I  agree  the  law  applies  it  to 
all  breaches  of  the  moral  duty  to  tell  the  truth  in  dealing  with 
others ;  but  that  duty  cannot  be  honestly  broken.  To  be  action- 
able, a  breach  of  that  duty  must  be  dishonest.  Nay,  it  is  a  man's 
duty  sometimes  to  tell  an  untruth.  For  instance,  when  asked  as 
to  a  servant's  character,  he  must  say  what  he  believes  is  the  truth, 
however  he  may  have  formed  his  opinion,  and  however  wrong  it 
may  be.  His  lordship  says  he  cannot  think  the  directors  had  any 
reasonable  ground  for  believing  the  prospectus  to  be  true.  But 
had  they  the  question  present  to  their  minds  ?  Even  if  this  were 
the  question,  I  should  decide  in  their  favour.  As  to  the  judgment 
of  Lord  Justice  Lopes,  I  quite  agree  with  what  he  says: — "I  know 
of  no  fraud  which  will  support  an  action  of  deceit  to  which  some 
moral  delinquency  does  not  belong."  I  think  that  shows  the  mean- 
ing of  what  he  says,  "fourthly,"  though  that  is  made  doubtful  by 
what  he  says  elsewhere.  I  think,  with  all  respect,  that  in  all  the 
judgments  there  is,  I  must  say  it,  a  confusion  of  unreasonableness 
of  belief  as  evidence  of  dishonesty,  and  unreasonableness  of  belief 
as  of  itself  a  ground  of  action.  I  have  examined  these  judgments 
at  this  length  owing  to  my  sense  of  their  importance,  and  the 
importance  of  the  question  they  deal  with.  I  think  it  mqst  un- 
desirable that  actions  should  be  maintainable  in  respect  of  state- 
ments made  unreasonably  perhaps,  but  honestly.  I  think  it  would 
be  disastrous  if  there  was  **  a  right  to  have  true  statements  only 
made."  This  case  is  an  example.  I  think  that  in  this,  as  in 
some  other  cases.  Courts  of  equity  have  made  the  mistake  of  dis- 
regarding a  valuable  general  principle  in  the  desire  to  effect  what 
is,  or  is  thought  to  be,  justice  in  a  particular  instance.  It  might, 
perhaps,  be  desirable  to  enact  that  in  prospectuses  of  public  com- 
panies there  should  be  a  warranty  of  the  truth  of  all  statements, 
except  where  it  was  expressly  said  there  was  no  warranty.     The 
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objection  is  to  exceptional  legislation,  and  to  the  danger  of  driving  i889. 
respectable  and  responsible  men  from  being  promoters,  and  of  snb-  d^JJt  v. 
stitnting  for  them  those  who  are  neither.  In  this  particular  case 
I  hold  that,  unless  fraud  in  the  defendants  could  be  shown,  the 
action  is  not  maintainable.  I  am  satisfied  there  was  no  fraud. 
Further,  if  an  unreasonable  misstatement  were  enough,  I  hold 
there  was  none.  Still  further,  I  do  not  believe  that  the  plaintiff 
was  influenced  by  the  misstatement,  though  I  am  entirely  satisfied 
that  he  was  an  honest  witness. 

Lord  Fitzgerald  : 

My  Lords,  the  pleadings  and  the  facts  have  already  been 
referred  to  by  the  noble  Lords  who  have  addressed  the  House. 
The  action  is  for  deceit.  The  writ  was  sued  out  in  February, 
1885,  and  originally  claimed  rescission  of  the  contract  with  the 
company.  It  was  subsequently  amended  by  striking  out  the 
company  as  defendants,  and  also  the  prayer  for  rescission,  and  it 
assumed  the  character  of  an  action  for  deceit  against  the  present 
appellants  (five  of  the  directors),  and  claimed  ^*  Damages  for  the 
fraudulent  misrepresentations  of  the  defendants." 

The  statement  of  claim,  which  is  sufficient  in  form  to  raise  the 
real  question,  alleged  the  misrepresentation  to  e}dst  in  the  pro- 
spectus issued  in  January,  1888,  and  to  consist  of  the  paragraph 
so  often  read,  that  the  company  had  a  right  to  use  steam  or  other 
mechanical  motive  power ;  and  it  was  further  alleged  '^  that  the 
defendants  intended  thereby  to  represent  that  the  company  had  an 
absolute  right  to  use  steam  and  other  mechanical  power,"  and 
that  such  representation  was  made  fraudulently,  and  with  the  yiew 
to  induce  the  plaintiff  to  take  shares  in  the  company. 

So  far,  my  Lords,  the  real  issue  seems  to  have  been  raised  fairly 
and  clearly,  and  to  depend  on  matter  of  fact.  There  were  circum- 
stances connected  with  the  promotion  of  the  company,  and  the 
procuring  of  four  of  the  defendants  to  act  as  directors  which 
tended  to  create  suspicion  as  to  these  statements  and  their  bona 
Jides,  and  attracted  the  attention  directly  of  the  learned  judge 
before  whom  the  cause  was  tried.  The  defendants,  who  were 
severally  produced  as  witnesses  at  the  trial,  were  exposed  to  a  very 
lengthened  and  searching  cross-examination  by  counsel  for  the 
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1889.       plaintiff,  and  were  also  carefully  examined  by  the  judge,  as  to 
DvKBLt  V.     ^^^^^  transactions,  with  the  result  apparently  of  freeing  them  from 

Pbek.      any  imputation  therein  of  moral  misconduct. 

The  question  which  I  am  about  to  examine  in  the  first  instance, 
and  excluding  for  the  present  the  element  of  fraud,  is  whether  the 
unsigned  statement  in  the  prospectus  was  a  false  statement  in  the 
sense  of  being  untrue.  That  it  was  inaccurate  so  far  as  it  pur- 
ported to  give  the  legal  effect  of  the  special  Act  I  do  not  doubt, 
but  was  it  untrue  as  representing  the  position  of  the  company  in  a 
popular  and  business  sense  ?  The  General  Tramway  Act  (88  &  84 
Vict.),  which  regulates  tramways  generally,  but  subject  to  the 
provisions  of  the  Special  Act,  if  any,  of  each  company,  places  them 
under  the  supervision  of  the  Board  of  Trade  with  a  view  to  public 
safety,  and  for  public  protection  generally,  and  by  its  84th  section 
it  provides  '^  that  carriages  used  on  tramways  shall  be  moved  by 
the  powers  prescribed  by  the  special  Act." 

The  special  Act  of  this  company  became  law  on  the  24th  July, 
1882,  and  by  section  4  the  company  incorporated  by  the  Act  is 
empowered  to  make  the  seven  tramways  in  question  in  all  respects 
in  accordance  with  the  plans  and  sections.  Section  15  provides 
minutely  for  their  formation,  subject  to  the  orders  of  the  Board  of 
Trade,  and  by  section  16  the  tramway  is  not  to  be  opened  for 
pubUc  traffic  until  it  shall  have  been  inspected  and  certified  by 
the  Board  of  Trade  to  be  fit  for  such  traffic. 

Before  referring  to  the  86th  section  of  the  special  Act,  we  may 
glance  at  section  87  of  that  Act  which  empowers  the  Board  of 
Trade  to  make  bye-laws  as  to  any  of  the  tramways  on  which  steam 
may  be  used  under  the  authority  of  the  Act,  and  section  44,  which 
provides  that  where  the  company  intend  to  use  steam  they  shall 
give  two  months'  notice.  There  are  several  other  sections  pro- 
viding for  the  use  of  steam  power  if  the  company  should  elect  to 
use  it  as  a  motor.  In  the  light  of  those  sections  of  the  special 
Act  and  of  section  84  of  the  general  Act,  let  us  now  look  at  the 
particular  paragraph  of  the  prospectus,  and  section  85  of  the 
special  Act.  By  that  section  Parliament  has  done  that  which 
Parliament  could  do,  and  which  the  Board  of  Trade  could  not  do. 
It  has  conferred  on  the  company  authority  to  use  steam  as  its 
motive  power.    It  has  not  imposed  on  the  company  the  use  of 
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Bteam-power,  but  it  Bays  they  may  use  it  if  they  elect  to  do  so.  1889. 
Before  dealing  with  the  consent  of  the  Board  of  Trade,  I  desire  to  Bbb&t  v. 
call  attention  to  the  provision  in  the  35th  section,  "that  the  ^*^- 
exercise  of  the  powers  hereby  conferred  with  respect  to  the  use  of 
steam  shall  be  subject  to  the  regulations  in  schedule  'A/  and 
to  any  regulations  which  may  be  added  thereto,  or  substituted 
therefor  by  the  Board  of  Trade  for  securing  to  the  public  all 
reasonable  protection  against  danger,  in  the  exercise  of  the  powers 
by  this  Act  conferred,  with  respect  to  the  use  of  steam." 
Schedule  "A.,"  referred  to  in  section  85,  contains  no  less  than 
ten  regulations  for  the  direction  of  the  company  in  the  exercise 
of  the  right  so  conferred  to  use  steam-power.  Now  turning 
back  to  the  words  "  with  the  consent  of  the  Board  of  Trade," 
in  section  86  of  the  special  Act,  that  consent  could  not  confer, 
nor  would  its  absence  take  away,  the  right  conferred  by  the 
Legislature  to  use  steam  as  a  motor.  Its  true  character  is  that 
of  a  precaution  imposed  by  the  Legislature  to  defer  the  actual 
exercise  of  the  right  conferred  until  the  supervision  of  the  Board 
of  Trade  secures  to  the  public  all  reasonable  protections  against 
danger.  To  attain  these  objects,  the  Legislature  provides  that  the 
powers  it  has  conferred  should  not  be  actually  exercised  without 
the  consent  of  the  Board  of  Trade. 

My  Lords,  I  have,  though  with  difficulty,  arrived  at  the  conclu- 
sion that  the  statement  in  the  prospectus,  that  by  the  special  Act 
the  company  had  the  right  to  use  steam-power  was  untrue  in  a 
popular  or  business  sense. 

Let  us  see  for  a  moment  in  what  way  and  with  what  meaning 
General  Hutchinson  used  similar  expressions.  In  his  report  of 
the  12th  July,  1884,  he  says,  "  The  Act  of  1882  gives,  however, 
power  to  the  company  to  use  mechanical  power  over  all  their 
system ;  and  I  think  it  would  be  most  objectionable  that  this 
power  should  be  exercised  on  parts  of  Tramway  No.  1  on  account 
of  the  narrowness  of  three  of  the  roads." 

The  remainder  of  the  incriminated  paragraph  of  the  prospectus 
is  "  and  it  is  fully  expected  that  by  means  of  this  (i.e.,  the  use  of 
steam)  a  considerable  saving  will  result  in  the  working  expenses  of 
the  line,  as  compared  with  other  tramways  worked  by  horses." 
This  was  not  untrue ;  there  had  been  a  division  of  opinion  in  the 
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igg9.  directory  on  the  sabject,  which  was  finally,  and  before  the  isaae  oi 
Dmm  V,  ^^  prospectQB,  resolyed  in  Cayonr  of  steam  as  appears  from  Mr. 
Petheck's  letter  of  the  7th  of  January,  1888.  The  condosion  I 
have  arrived  at,  my  Lords,  is  that  this  paragraph  of  the  prospectus, 
though  inaccurate  in  point  of  law  in  one  particular,  seems  on  the 
whole  to  haye  been  morally  tme.  If  this  yiew  is  correct,  it  is  an 
answer  to  the  action ;  but,  assoming  that  it  is  not  correct,  or  that 
yonr  Lordships  are  not  prepared  to  adopt  it,  I  proceed  to  express  my 
opinion  on  the  remaining  sabstance  of  the  action.  Lord  Jostice 
Cotton  describes  the  action  as  ''an  action  of  deceit,  a  mere 
common  law  action."  The  description  is  accurate,  and  I  proceed 
to  deal  with  it  as  a  mere  common  law  action.  It  has  not  been  in 
the  least  altered  in  the  characteristics  by  haying  been  institated  in 
the  Ghanceiy  Division,  or  tried  by  a  judge,  without  the  aid  of  a 
jury,  nor  are  your  Lordships  necessarily  driven  to  consider  on  the 
present  appeal  some  of  the  subtie  and  refined  distinctions,  which  have 
been  engrafted  on  the  clear  and  simple  principles  of  the  Common 
Law.  The  action  for  deceit  at  Common  Law  is  founded  on  firaud. 
It  is  essential  to  the  action  that  moral  firaud  should  be  established, 
and  since  the  case  of  Evans  v.  CoUins,  in  the  Exchequer  Chamber, 
it  has  never  been  doubted  that  firaud  must  concur  with  the  fidse 
statement,  to  maintain  the  action.  It  would  not  be  sufficient  to 
show  that  a  false  representation  had  been  made.  It  must  further 
be  established  that  the  defendant  knew  at  the  time  of  making  it 
that  the  representation  was  untrue,  or,  to  adopt  the  language  of 
the  learned  editors  of  the  Leading  Cases,  that  '*  the  defendant  must 
be  shown  to  have  been  actually  and  firaudulentiy  cognizant  of  the 
falsehood  of  his  representation  or  to  have  made  it  firaudulentiy 
without  belief  that  it  was  true."  The  leading  counsel  for  the 
respondent  met  the  argument  fairly  on  the  allegations  of  facts. 
He  alleged  **  that  the  defendants  were  not  honest ;  that  they  stated 
in  the  prospectus  a  definite  lie  and  knew  that  it  was  a  lie."  That 
is  the  very  issue,  in  fact,  in  the  case. 

The  whole  law  and  all  the  cases  on  the  subject  will  be  found  in 
the  notes  of  Chandelor  v.  Lojpus  (m)  and  Pasley  v.  Freeman  (n). 
There  is  also  a  clear  and  able  summary  of  the  decisions  both  in 

(m)  1  Smith's  L.  C.  166.  (n)  2  Smith's  L.  C.  71. 


HOUSE    OF    LOEDS.  3O7 

law  and  in  equity,  brought  down  to  the  present  time  in  the  recent        i889. 
edition  of  "  Benjamin  on  Sales,"  by  Pearson,  Gee  and  Boyd.  j^  ""^^ 

I  desire  to  make  an  observation  on  Cliandelor  v.  Lopus.  The  ^j^bil. 
report  in  Cro.  Jac.  4  would  seem  to  have  but  little  direct  bearing 
on  the  present  case  were  it  not  for  the  opinion  attributed  to 
Anderson,  J. ;  but  there  is  a  valuable  note  in  2  Dyer  by  Vaillant 
(75  a),  which  is  as  follows :  Lopus  brought  an  action  upon  the 
case  against  Chandelor,  and  showed  that  whereas  the  defendant 
was  a  goldsmith,  and  skilled  in  the  nature  of  precious  stones,  and 
being  possessed  of  a  stone  which  the  defendant  asserted  and 
assm*ed  the  said  plaintiff  to  be  a  true  and  perfect  stone,  &c.,  called 
the  bezoar  stone,  &c.,  upon  which  the  defendant  bought  it,  &c. : 
there  the  opinion  of  Popham,  C.J.,  was,  ''  that  if  I  have  any 
commodities  which  are  damaged  (whether  victuals  or  otherwise), 
and  I,  knowing  them  to  he  so,  sell  them  for  good,  and  affirm 
them  to  be  so,  an  action  upon  the  case  lies  for  the  deceit;  but, 
although  they  may  be  damaged,  if  I,  knowing  not  that,  affirm  them 
to  be  good,  still  no  action  lies,  without  I  warrant  them  to  be  good." 
The  action  seems  originally  to  have  been  on  a  warranty  which 
fiEiiled  in  fact,  as  there  has  been  no  warranty,  and  it  was  then 
sought  to  support  it  as  an  action  for  deceit ;  but  it  was  not  alleged 
in  the  Court  that  the  defendant  knew  the  representation  to  be 
untrue.  It  was  in  reference  to  that  that  the  observation  of 
Popham,  C.J.,  was  made.  He  had  the  reputation  of  being  a 
consummate  lawyer. 

The  note  in  2  Dyer  (75  a)  was  probably  by  Mr.  Treby,  after- 
wards Chief  Justice  Treby.  He  edited  an  edition  of  "  Dyer,'*  pub- 
lished in  1688.  I  have  not  had  an  opportunity  of  referring  to  it,  but 
it  is  said  that  he  gave  the  public  some  highly  authoritative  notes 
in  that  edition.     I  have  quoted  from  Mr.  Yaillant's  edition,  pub- 

Ushed  in  1798. 

The  whole  evidence  given  on  this  appeal  has  been  laid  before  your 
Lordships,  and  we  have  to  deal  with  it  as  a  whole.  That  evidence 
has  been  already  so  ftdly  stated  and  criticised,  that  it  is  not  ne- 
cessary for  me  to  do  more  than  to  state  the  conclusions  of  fact, 
which,  in  my  opinion,  are  reasonably  to  be  deduced  from  it,  viz., 
that  the  several  defendants  did  not  know  that  the  incriminated 

statement,  in  the  prospectus  was  untrue ;  and  that,  on  the  contrary, 
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1889.        they  severally,  and  in  good  faith,  believed  it  to  be  true.     The  con- 
D^BT  V.     elusions,  in  fact,  at  which  I  have  arrived,  render  it  unnecessary  for 

Pbbk.  ujq  jjQ  consider  the  long  and  rather  blundering  list  of  authorities 
to  which  your  Lordships  were  referred,  or  to  criticise  the  reasons 
given  in  the  Court  of  Appeal,  for  their  decision  in  the  present 
case.     I  desire,  however,  to  make  a  single  observation. 

There  is  one  characteristic  which,  as  it  seems  to  me,  pervades 
each  of  the  several  judgments  of  the  Court  of  Appeal,  viz. :  that 
the  bond  fide  belief  of  the  defendants  in  the  truth  of  the  represen- 
tation was  unavailing,  unless  it  was  a  reasonable  belief  resting  on 
reasonable  grounds.  If  this  is  correct  it  seems  to  me  that  in  an 
action  for  *' deceit"  it  would  be  necessary  to  submit  to  the  jury 
(if  tried  before  that  tribunal)  not  only  the  existence  of  that  belief 
bond  fide,  but  also  on  the  ground  on  which  it  was  arrived  at,  and 
their  reasonableness. 

I  am  by  no  means  satisfied  that  such  is  the  law,  and  if  now 
driven  to  express  an  opinion  on  it,  I  would  prefer  following  the 
opinion  of  Lord  Cran  worth  inWestern  Bank  of  Scotland  v.  Addie  (o), 
in  \\hich  he  said,  **  I  confess  that  my  opinion  was  that  in  what 
his  Lordship  (Lord  Chelmsford)  thus  stated,  he  went  beyond  what 
principle  warrants.  If  persons  in  the  situations  of  directors  of  a 
bank  make  statements  as  to  the  conditions  of  its  affairs  which  they 
ho7id  fide  believe  to  be  true,  I  cannot  think  they  can  be  guilty  of 
fraud,  because  other  persons  think,  or  the  Court  thinks,  or  your 
Lordships  think,  that  there  was  no  sufficient  ground  to  warrant  the 
opinion  which  they  had  formed.  If  a  little  more  care  or  caution 
must  have  led  the  directors  to  a  conclusion  different  from  that 
which  they  put  forth,  this  may  afford  strong  evidence  to  show  that 
they  did  not  really  believe  in  the  truth  of  what  they  stated,  and  so 
that  they  were  guilty  of  fraud.  But  this  would  be  the  consequence, 
not  of  their  having  stated  as  true  what  they  had  not  reasonable 
ground  to  believe  to  be  true,  but  of  their  having  stated  as  true 
what  they  did  not  believe  to  be  true."  A  director  is  bound  in  all 
particulars  to  be  careful  and  circumspect,  and  not,  either  in  his 
statements  to  the  public,  or  iu  the  performance  of  the  duties  he  has 
undertaken,  to  be  careless,  or  negligent,  or  rash.     Want  of  care  or 

(o)  L.  B.  1  H.  L.  (Sc.)  146. 
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circnmspection,  as  well  as  recklessness,  may  in  such  a  case  as  the        i889. 
present  he  taken  into  consideration  in  determining  at  every  stage     j)^^  „ 
the  question  of  honafdes.  ^^^-^ 

My  Lords,  I  am  of  opinion  that  the  decision  of  the  Court  of 
Appeal  should  be  reversed. 

Lord  Hebschell: 

My  Lords,  in  the  statement  of  claim  in  this  action,  the  respon- 
dent, who  is  the  plaintiff,  alleges  that  the  appellants  made,  in  a 
prospectus  issued  by  them,  certain  statements  which  were  untrue, 
that  they  well  knew  the  facts  were  not  as  stated  in  the  prospectus, 
and  made  the  representations  fraudulently  and  with  a  view  to 
induce  the  plaintiff  to  take  shares  in  the  company.  ''  The  action 
is  one  which  is  commonly  called  an  action  of  deceit,  a  mere 
common  law  action."  This  is  the  description  of  it  given  by  Lord 
Justice  Cotton  in  delivering  judgment.  I  think  it  is  important 
that  it  should  be  borne  in  mind  that  such  an  action  differs  essen- 
tially from  one  brought  to  obtain  rescission  of  a  contract  on  the 
ground  of  misrepresentation  of  a  material  fact.  The  principles 
which  govern  the  two  actions  differ  widely — where  rescission  is 
claimed,  it  is  only  necessary  to  prove  that  there  was  misrepresen- 
tation; then,  however  honestly  it  may  have  been  made,  however 
free  from  blame  the  person  who  made  it,  the  contract,  having  been 
obtained  by  misrepresentation,  cannot  stand.  In  an  action  of 
deceit,  on  the  contrary,  it  is  not  enough  to  establish  misrepresen- 
tation alone ;  it  is  conceded  on  all  hands  that  something  more 
must  be  proved  to  cast  liability  upon  the  defendant,  though  it  has 
been  a  matter  of  controversy  what  additional  elements  are  requisite. 
I  lay  stress  upon  this,  because  observations  made  by  learned 
judges  in  actions  for  rescission  have  been  cited  and  much  relied 
upon  at  the  bar  by  counsel  for  the  respondent.  Care  must 
obviously  be  observed  in  applying  the  language  used  in  relation  to 
such  actions  to  an  action  of  deceit.  Even  if  the  scope  of  the 
language  used  extend  beyond  the  particular  action  which  was  being 
dealt  with,  it  must  be  remembered  that  the  learned  judges  were 
not  engaged  in  determining  what  is  necessary  to  support  an  action 
of  deceit,  or  in  discriminating  with  nicety  the  elements  which  enter 
into  it. 
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1889.  There  is  another  class  of  actions  which  I  must  refer  to  also  for 

DwoLY  V     ^^^  purpose  of  putting  it  aside.    I  mean  those  cases  where  a 

Pbek.  person  within  whose  special  province  it  lay  to  know  a  particular 
fact,  has  given  an  erroneous  answer  to  an  enquiry  made  with 
regard  to  it  hy  a  person  desirous  of  ascertaining  the  fact  for  the 
purpose  of  determining  his  course  accordingly,  and  has  been  held 
bound  to  make  good  the  assurance  he  has  given.  Burrowes  v. 
Lock  (p)  may  be  cited  as  an  example,  where  a  trustee  had  been 
asked  by  an  intending  lender  upon  the  security  of  a  trust  fund, 
whether  notice  of  any  prior  encumbrance  upon  the  fund  had  been 
given  to  him.  In  cases  like  this,  it  has  been  said  that  the  circum- 
stance that  the  answer  was  honestly  made  in  the  belief  that  it  was 
true,  affords  no  defence  to  the  action.  Lord  Selbome  pointed  out 
in  Brownlie  v.  Campbell  (q),  that  these  cases  were  in  an  altogether 
different  category  from  actions  to  recover  damages  for  false  repre- 
sentation such  as  we  are  now  dealing  with. 

One  other  observation  I  have  to  make  before  proceeding  to  con- 
sider the  law  which  has  been  laid  down  by  the  learned  judges  in 
the  Court  of  Appeal,  in  the  case  before  your  Lordships.  "  An 
.  action  of  deceit  is  a  common  law  action,  and  must  be  decided  on 
the  same  principles,  whether  it  be  brought  in  the  Chancery 
Division  or  any  of  the  Common  Law  Divisions,  there  being  in  my 
opinion  no  such  thing  as  an  equitable  action  for  deceit."  This 
was  the  language  of  Lord  Justice  Cotton  in  Arkwright  v.  Netv^ 
hold  (r).  It  was  adopted  by  Lord  Blackburn  in  Smith  v.  Chad" 
tvick  (a),  and  is  not,  I  think,  open  to  dispute. 

In  the  Court  below,  Lord  Justice  Cotton  said,  "  What,  in  my 
opinion,  is  a  correct  statement  of  the  law  is  this :  that  where  a 
man  makes  a  statement,  to  be  acted  upon  by  others,  which  is  false, 
and  which  is  known  by  him  to  be  false,  or  is  made  by  him  reck- 
lessly, or  without  care  whether  it  is  true  or  false,  that  is  without 
any  reasonable  ground  for  believing  it  to  be  true,  he  is  liable  in  an 
action  of  deceit  at  the  suit  of  anyone  to  whom  it  was  addressed, 
and  who  was  materially  induced  by  the  misstatement  to  do  an  act 
to  his  prejudice."  About  much  that  is  here  stated  there  cannot, 
I  think,  be  two  opinions.     But  when  the  learned  Lord  Justice 

(p)  10  Ves.  470.  (r)  17  C.  D.  301. 

(q)  6  App.  Gas.  935.  (s)  9  App.  Gas.  187. 
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speaks  of  a  statement  made  recklessly  or  without  care,  ^'  whether  i889. 
it  is  true  or  &lse,  that  is^  without  any  reasonable  ground  for  x)eiu^  v. 
belicTing  it  to  be  true/'  I  find  myself,  with  all  respect,  unable  to  ^*"*- 
agree  that  these  are  convertible  expressions.  To  make  a  state- 
ment, careless  whether  it  be  true  or  false,  and  therefore  without 
any  real  belief  in  its  truth,  appears  to  me  to  be  an  essentially 
difierent  thing  from  making  through  want  of  care  a  false  statement 
which  is  neyertheless  honestly  belieyed  to  be  true.  And  it  is  surely 
conceiyable  that  a  man  may  believe  that  what  he  states  is  the  fact, 
though  he  has  been  so  wanting  in  care,  that  the  Court  may  think 
that  there  were  no  sufficient  grounds  to  warrant  his  belief.  I  shall 
have  to  consider  hereafter  whether  the  want  of  reasonable  ground 
for  believing  the  statement  made  is  sufficient  to  support  an  action 
of  deceit.  I  am  only  concerned  for  the  moment  to  point  out  that 
it  does  not  follow  that  it  is  so  because  there  is  authority  for  saying 
that  a  statement  made  recklessly,  without  caring  whether  it  be  true 
or  fiEdse,  affords  sufficient  foundation  for  such  an  action.  That  the 
learned  Lord  Justice  thought  that  if  a  false  statement  were  made 
without  reasonable  ground  for  believing  it  to  be  true,  and  action  of 
deceit  would  lie,  is  clear  from  a  subsequent  passage  in  his  judg- 
ment. He  says  that  when  statements  are  made  in  a  prospectus 
like  the  present,  to  be  circulated  amongst  persons  in  order  to 
induce  them  to  take  shares, ''  there  is  a  duty  cast  upon  the  director 
or  other  person  who  makes  those  statements  to  take  care  that 
there  are  no  expressions  in  them  which  in  fact  are  false ;  to  take 
care  that  he  has  reasonable  ground  for  the  material  statements 
which  are  contained  in  that  document  which  he  prepares  and 
circulates  for  the  veiy  purpose  of  its  being  acted  upon  by  others." 
The  learned  judge  proceeds  to  say,  **  Although  in  my  opinion  it  is 
not  necessary  that  there  should  be  what  I  should  call  fraud,  yet,  in 
these  actions,  according  to  my  view  of  the  law,  there  must  be  a 
departure  from  duty,  that  is  to  say,  an  untrue  statement  made 
without  any  reasonable  ground  for  believing  that  statement  to  be 
true ;  and,  in  my  opinion,  when  a  man  makes  an  untrue  statement, 
with  an  intention  that  it  shall  be  acted  upon,  without  any  reason- 
able ground  for  believing  that  statement  to  be  true,  he  makes  a 
default  in  a  duty  which  was  thrown  upon  him  from  the  position  he 
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1889.       has  taken  upon  himself,  and  he  yiolates  the  right  which  those  to 
DsBXT  V     ^hom  he  makes  the  statement  haye,  to  have  true  statements  only 

Pbbk.  made  to  them."  Now,  I  have  first  to  remark  on  these  observa- 
tions that  the  alleged  ^' right"  mast  surely  be  here  stated  too 
widely  if  it  is  intended  to  refer  to  a  legal  right,  the  violation  of 
which  may  give  rise  to  an  action  for  damages.  For,  if  there  be  a 
right  to  have  true  statements  only  made,  this  will  render  liable  to 
an  action  those  who  make  untrue  statements,  however  innocently. 
This  cannot  have  been  meant.  I  think  it  must  have  been  intended 
to  make  the  statement  of  the  right  correspond  with  that  of  the 
alleged  duty,  the  departure  from  which  is  said  to  be  making  an 
untrue  statement  without  any  reasonable  ground  for  believing  it  to 
be  true.  I  have  further  to  observe  that  the  Lord  Justice  distinctly 
says  that  if  there  be  such  a  departure  from  duty,  an  action  of 
deceit  can  be  maintained,  though  there  be  not  what  he  should  call 
fraud.  I  shall  have  by-and-by  to  consider  the  discussions  which 
have  arisen  as  to  the  difference  between  the  popular  understanding 
of  the  word  *'  fraud,"  and  the  interpretation  given  to  it  by  lawyers, 
which  have  led  to  the  use  of  such  expressions  as  '^  legal  fraud  "  or 
'*  fraud  in  law,"  but  I  may  state  at  once  that,  in  my  opinion,  with- 
out proof  of  fraud,  no  action  of  deceit  is  maintainable.  When  I 
examine  the  cases  which  have  been  decided  upon  this  branch  of 
the  law,  I  shall  endeavour  to  show  that  there  is  abundant  autho- 
rity  to  warrant  this  proposition. 

I  return  now  to  the  judgments  delivered  in  the  Court  of  Appeal. 
Sir  James  Hannen  says,  ''  I  take  the  law  to  be  that  if  a  man  takes 
upon  himself  to  assert  a  thing  to  be  true,  which  he  does  not  know 
to  be  true  and  has  no  reasonable  ground  to  believe  to  be  true,  in 
order  to  induce  another  to  act  upon  the  assertion,  who  does  so  act, 
and  is  thereby  damnified,  the  person  so  damnified  is  entitled  to 
maintain  an  action  for  deceit."  Again,  Lord  Justice  Lopes  states 
what  in  his  opinion  is  the  result  of  the  cases.  I  will  not  trouble 
your  Lordships  with  quoting  the  first  three  propositions  which  he 
lays  down,  although  I  do  not  feel  sure  that  the  third  is  distinct 
from,  and  not  rather  an  instance  of,  the  case  dealt  with  by  the 
second  proposition.  But  he  says  that  a  person  making  a  false 
statement  intended  to  be,  and  in  fact  relied  on  by  the  person  to 
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whom  it  is  made,  may  be  sued  by  the  person  damaged  thereby.       i889. 
*'  Fourthly,  if  it  is  untrue  in  fact,  but  believed  to  be  true  with-     d^^J^  ^^ 
out  any  reasonable  grounds  for  such  belief."  ^^^''- 

It  will  thus  be  seen  that  all  the  learned  judges  concurred  in 
thinking  that  it  was  sufficient  to  prove  that  the  representations 
made  were  not  in  accordance  with  fact,  and  that  the  person  making 
them  had  no  reasonable  ground  for  believing  them.  They  did  not 
treat  the  absence  of  such  reasonable  grounds  as  evidence  merely 
that  the  statements  were  made  recklessly,  careless  whether  they 
were  true  or  false,  and  without  belief  that  they  were  true,  but  they 
adopted  as  the  test  of  liability,  not  the  existence  of  behef  in  the 
truth  of  the  assertions  made,  but  whether  the  belief  in  them  was 
founded  upon  any  reasonable  grounds.  It  will  be  seen  further, 
that  the  Court  did  not  purport  to  be  establishing  any  new  doctrine. 
They  deemed  that  they  were  only  following  the  cases  already  de- 
cided, and  that  the  proposition  which  they  concurred  in  laying 
down  was  established  by  prior  authorities.  Indeed,  Lord  Justice 
Lopes  expressly  states  the  law  in  this  respect  to  be  well  settled. 
This  renders  a  close  and  critical  examination  of  the  earUer  autho- 
rities necessary. 

I  need  not  go  further  back  than  the  leading  case  of  Pasley  v. 
Freeman  {t).  If  it  was  not  there  for  the  first  time  held  that  an 
action  of  deceit  would  lie  in  respect  of  fraudulent  representations 
against  a  person  not  a  party  to  a  contract  induced  by  them,  the 
law  was  at  all  events  not  so  well  settled  but  that  a  distinguished 
judge.  Justice  Grose,  differing  from  his  brethren  on  the  bench, 
held  that  such  an  action  was  not  maintainable.  Mr.  Justice  BuUer, 
who  held  that  the  action  lay,  adopted  in  relation  to  it  the  language 
of  Croke,  J.,  in  2  Bulstrode,  who  said,  ''  Fraud  without  damage, 
or  damage  without  frauds  gives  no  cause  of  action,  but  where  these 
two  concur  an  action  lies."  In  reviewing  the  case  of  Crosse  v. 
Qard/ner  he  says,  ''Ejiowledge  of  the  falsehood  of  the  thing 
asserted,  is  fraud  and  deceit,"  and  further,  after  pointing  out  that 
in  Risney  v.  .Selby  the  judgment  proceeded  wholly  on  the  ground 
that  the  defendant  knew  what  he  asserted  to  be  false,  he  adds, 
''  The  assertion  alone  will  not  maintain  the  action,  but  the  plaintiff 

(0  2;Smith'8  L.  C.  71. 
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1889.       mnst  go  on  to  proye  that  it  was  fidse,  and  that  the  defendant  knew 
Bnxtv,    ^^  ^^  ^^  '^'"  ^^  latter  words  being  specially  emphasised.    Eenyon, 

!*"«•*  C.J.,  said,  "The  plaintiff  applied  to  the  defendant,  telling  him 
that  they  were  going  to  deal  with  Falck,  and  desired  to  be  informed 
of  his  credit,  when  the  defendant,  fraudulently,  and  knowing  it  to 
be  otherwise,  and  with  the  design  to  deceiye  the  plaintiff,  made 
the  false  affirmation  stated  on  the  record,  by  which  he  sustained 
damage.  Can  a  doubt  be  entertained  for  a  moment  that  this  is 
injurious  to  the  plaintiff?"  In  this  case  it  was  eyidently  con- 
sidered that  fraud  was  the  basis  of  the  action,  and  that  such  fraud 
might  consist  in  making  a  statement  known  to  be  false. 

Haycraft  v.  Creasy  {u)  was,  again,  an  action  in  respect  of  a  false 
affirmation  made  by  the  defendant  to  the  plaintiff  about  the  credit 
of  a  third  party  whom  the  plaintiff  was  about  to  trust.  The  words 
complained  of  were,  ''  I  can  assure  you  of  my  own  knowledge  that 
you  may  credit  Miss  B.  to  any  amount  with  perfect  safety."  All 
the  judges  were  agreed  that  fraud  was  of  the  essence  of  the  action, 
but  they  differed  in  their  view  of  the  conclusion  to  be  drawn  from 
the  facts.  Lord  Kenyon  thought  that  fraud  had  been  proved 
because  the  defendant  stated  that  to  be  true  within  his  own  know- 
ledge which  he  did  not  know  to  be  true.  The  other  judges,  think- 
ing that  the  defendant's  words  vouching  his  own  knowledge  were 
no  more  than  a  strong  expression  of  opinion,  inasmuch  as  a  state- 
ment concerning  the  credit  of  another  can  be  no  more  than  a 
matter  of  opinion,  and  that  he  did  believe  the  lady's  credit  to  be 
what  he  represented,  held  that  the  action  would  not  lie.  It 
is  beside  the  present  purpose  to  inquire  which  view  of  the  facts 
was  the  more  sound.  Upon  the  law,  there  was  no  difference  of 
opinion.  It  is  a  distinct  decision  that  knowledge  of  the  falsity  of 
the  affirmation  made  is  essential  to  the  maintenance  of  the  action, 
and  that  belief  in  its  truth  affords  a  defence. 

I  may  pass  now  to  Foster  v.  Charles  (x).  It  was  there  contended 
that  the  defendant  was  not  liable,  even  though  the  representation 
he  had  made  was  false  to  his  knowledge,  because  he  had  no 
intention  of  defrauding  or  injuring  the  plaintiff.  This  contention 
was  not  upheld  by  the  Court;  Tindal,  C.J.,  saying,  "It  is  fraud 

(u)  2  East,  92.  (x)  7  Bing.  105. 
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in  law  if  a  party  makes  representations  which  he  knows  to  be  false,  i889. 
and  injury  ensues,  although  the  motives  from  which  the  repre-  j)^^  ^^ 
sentations  proceeded  may  not  have  been  bad."  This  is  the  first  of  ^■*- 
the  cases  in  which  I  have  met  with  the  expression  "  fraud  in  law." 
It  was  manifestly  used  in  relation  to  the  argument  that  the  defen^ 
dant  was  not  actuated  by  a  desire  to  defraud  or  injure  the  person 
to  whom  the  representation  was  made.  The  popular  use  of  the 
word  "  fraud  "  perhaps  involves  generally  the  conception  of  such  a 
motive  as  one  of  its  elements.  But  I  do  not  think  the  Chief 
Justice  intended  to  indicate  any  doubt  that  the  act  which  he 
characterised  as  a  fraud  in  law  was  in  truth  fraudulent  as  a  matter 
of  fact  also.  Wilfully  to  tell  a  falsehood  intending  that  another 
shall  be  led  to  act  upon  it  as  if  it  were  the  truth  may  well  be 
termed  fraudulent,  whatever  the  motive  which  induces  it,  though 
it  be  neither  gain  to  the  person  making  the  assertion,  nor  injury  to 
the  person  to  whom  it  is  made. 

Foster  v.  Charles  was  followed  in  Corbet  v.  Brown  (y),  and 
shortly  afterwards  in  Polhill  v.  Walter  {z).  The  learned  counsel 
for  the  respondent  placed  great  reliance  on  this  case,  because 
although  the  jury  had  negatived  the  existence  of  fraud  in  fact  the 
defendant  was  nevertheless  held  liable.  It  is  plain,  however,  that 
all  that  was  meant  by  this  finding  of  the  jury  was  that  the  defen- 
dant was  not  actuated  by  any  corrupt  or  improper  motive,  for  Lord 
Tenterden  says,  ''  It  was  contended  that  in  order  to  maintain  this 
species  of  action  it  is  not  necessary  to  prove  that  the  false  repre- 
sentation was  made  from  a  corrupt  motive  of  gain  to  the  defendant, 
or  a  wicked  motive  of  injury  to  the  plaintiff;  it  was  said  to  be 
enough,  if  a  representation  is  made  which  the  party  making  it 
knows  to  be  untrue,  and  which  is  intended  by  him,  or  which  from 
the  mode  in  which  it  is  made,  is  calculated  to  induce  another  to 
act  on  the  faith  of  it  in  such  a  way  as  that  he  may  incur  damage, 
and  that  damage  is  actually  incurred.  A  wilful  falsehood  of  such  a 
nature  wasjcontended  to  be,  in  the  legal  sense  of  the  word,  fraud,  and 
for  this  position  was  cited  Foster  v.  Charles,  to  which  may  be  added 
the  recent  case  of  Corbet  v.  Brown,  The  principle  of  these  cases 
appears  to  us  to  be  well  founded,  and  to  apply  to  the  present." 

(y)  8  Bing.  38.  («}  3  B.  &  Ad.  114. 
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igg9.  In  a  later  case  of  Crawshay  v.  Thomp8on{a)f  Maule,  J.,  explains 

JivBxtv.  -P^^*'^^  ^*  Walter  ihuH  I  "If  a  wrong  be  done  by  a  false  repre- 
sentation of  a  party  who  knows  such  representation  to  be  false,  the 
law  will  infer  an  intention  to  injure.  That  is  the  effect  of  PolhiU 
Y.  Walter.**  In  the  same  case,  Cresswell,  J.,  defines  "frand  in 
law"  in  terms  which  have  been  often  quoted.  ''The  case,"  he 
says,  **  may  be  considered  to  establish  the  principle  that  fraud  in 
law  consists  in  knowingly  asserting  that  which  is  fiedse  in  fact,  to 
the  injury  of  another." 

In  Moens  y.  Hey  worth  (b),  which  was  decided  in  the  same  year 
as  Crawshay  y.  Thompson,  Lord  Abinger  haYing  suggested  that 
an  action  of  fraud  might  be  maintained  where  no  moral  blame  was 
to  be  imputed,  Baron  Parke  said,  "  To  support  that  count  (Yiz.,  a 
count  for  fraudulent  representation)  it  was  essential  to  proYe  that 
the  defendants  knowingly,**  and  I  obserYO  that  this  word  is  empha- 
sised, ''  by  words  or  acts  made  such  a  representation  as  is  stated  in 
the  third  count  relatiYe  to  the  iuYoice  of  these  goods,  as  they  knew 
to  be  untrue." 

The  next  case  in  the  series,  Taylor  y.  Ashton  (c),  is  one  which 
strikes  me  as  being  of  great  importance.  It  was  an  action  brought 
against  directors  of  a  bank,  for  fraudulent  representations  as  to  its 
affairs  whereby  the  plaintiff  was  induced  to  take  shares.  The 
jury  found]  the  defendants  not  guilty  of  fraud,  but  expressed  the 
opinion  that  they  had  been  guilty  of  gross  negligence.  Exception 
was  taken  to  the  mode  in  which  the  case  was  left  to  the  jury,  and 
it  was  contended  that  their  Yerdict  entitled  the  plaintiff  to  judg- 
ment. Baron  Parke,  howoYer,  in  deliYering  the  opinion  of  the 
Court,  said,  **  It  is  insisted  that  eYen  that  (Yiz.,  the  gross  negli- 
gence which  the  jury  had  found)  accompanied  with  damage  to  the 
plaintiff  in  consequence  of  that  gross  negligence  would  be  sufficient 
to  gain  him  a  right  of  action.  From  this  proposition  we  entirely 
dissent,  because  we  are  of  opinion  that,  independently  of  any 
contract  between  the  parties,  no  one  can  be  made  responsible  for  a 
representation  of  this  kind  unless  it  he  fraudvlenUy  made,  •  .  .  But 
then  it  was  said  that  in  order  to  constitute  that  fraud,  it  was  not 


(a)  4  M.  &  Cr.  367.  (6)  10  M.  &  W.  167. 

(c)  11  M.  &  W.  401. 
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necessary  to  show  the  defendants  knew  the  fact  they  stated  to  be       i889. 
untrue,  that  it  was  enough  that  the  fact  was  untrue,  if  they  com-     j)^^  ^, 
municated  that  fact  for  a  deceitful  purpose,  and  to  that  proposi-        ^»«» 
tion  the  Court  is  prepared  to  assent.     It  is  not  necessary  to  show 
that  the  defendants  knew  the  facts  to  be  untrue ;  if  they  stated  a 
fact  which  was  untrue  for  a  fraudulent  purpose,  they  at  the  same 
time  not  believing  that  fact  to  be  true,  in  that  case  it  would  be 
both  a  legal  and  moral  fraud." 

Now  it  is  impossible  to  conceive  a  more  emphatic  declaration 
than  this,  that  to  support  an  action  of  deceit,  fraud  must  be 
proved,  and  that  nothing  less  than  fraud  will  do.  I  can  find  no 
trace  of  the  idea  that  it  would  suffice  if  it  were  shown  that  the 
defendants  had  not  reasonable  grounds  for  believing  the  statements 
they  made.  It  is  difficult  to  understand  how  the  defendants  could, 
in  the  case  on  which  I  am  conmienting,  have  been  guilty  of  gross 
negligence  in  making  the  statements  they  did,  if  they  had  reasonable 
grounds  for  believing  them  to  be  true,  or  if  they  had  taken  care 
that  they  had  reasonable  grounds  for  making  them. 

All  the  cases  I  have  hitherto  referred  to  were  in  courts  of  first 
instance.  But  in  CoUins  v.  Evans  (d)  they  were  reviewed  by  the 
Exchequer  Chamber.  The  judgment  of  the  Court  was  delivered 
by  Tindal,  C.J.  After  stating  the  question  at  issue  to  be 
*'  whether  a  statement  or  representation  which  is  false  in  fact,  but 
not  known  to  be  so  by  the  party  making  it,  but  on  the  contrary 
made  honestly  and  in  the  full  belief  that  it  is  true,  affords  a 
ground  for  action,"  he  proceeds  to  say:  "The  current  of  authorities 
from  Pasley  v.  Freeman  downwards,  has  laid  down  the  general 
rule  of  law  to  be  that  fraud  must  concur  with  the  false  statement 
in  order  to  give  a  ground  of  action."  Is  it  not  clear  that  the 
Court  considered  that  fraud  was  absent  if  the  statement  was 
"  made  honestly,  and  in  the  full  belief  that  it  was  true  ?  " 

In  Evans  v.  Edmunds  (e)  Maule,  J.,  expressed  an  important 
opinion  often  quoted,  which  has  been  thought  to  carry  the  law 
further  than  the  previous  authorities,  though  I  really  do  not  think 
it  does  so.  He  said,  "  If  a  man  having  no  knowledge  whatever  on 
the  subject  takes  upon  himself  to  represent  a  certain  state  of  facts 

(d)  L.  R.  6  Q.  B.  820.  (<)  13  C.  B.  777. 
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1889.        to  exist,  he  does  so  at  his  peril,  and  if  it  be  done  either  with  a 
Dvm  V,     "^^^  *^  secure  some  benefit  to  himself  or  to  deceive  a  third  person 

Pbsk.  -j^Q  ig  in  law  guilty  of  fraud,  for  he  takes  upon  himself  to  warrant 
his  own  belief  of  that  which  he  so  asserts.  Although  the  person 
making  the  representation  may  have  no  knowledge  of  its  falsehood 
the  representation  may  still  have  been  fraudulently  made."  The 
foundation  of  this  proposition  manifestly  is,  that  a  person  making 
any  statement  which  he  intends  another  to  act  upon,  must  be 
taken  to  warrant  his  belief  in  its  truth.  Any  person  making  such 
a  statement  must  always  be  aware  that  the  person  to  whom  it  is 
made  will  understand,  if  not  that  he  who  makes  it  knows,  yet  at 
least  that  he  believes  it  to  be  true.  And  if  he  has  no  such  belief, 
he  is  as  much  guilty  of  fraud  as  if  he  had  made  any  other  repre- 
sentation which  he  knew  to  be  false,  or  did  not  believe  to  be  true. 

I  now  arrive  at  the  earliest  case  in  which  I  find  the  suggestion 
that  an  untrue  statement  made  without  reasonable  ground  for 
believing  it,  will  support  an  action  for  deceit.  In  Addie  v. 
The  Western  Bank  of  Scotland  (/),  the  Lord  President  told  the 
jury  ^'that  if  a  case  should  occur  of  directors  taking  upon  them- 
selves [to  put  forth  in  their  report  statements  of  importance  in 
regard  to  the  affairs  of  the  bank,  false  in  themselves  and  which 
they  did  not  believe  or  had  no  reasonable  ground  to  believe  to  be 
true,  that  would  be  misrepresentation  or  deceit."  Exception 
having  been  taken  to  this  direction  without  avail  in  the  Court  of 
Session,  Lord  Chelmsford  in  this  House  said,  ''I  agree  in  the 
propriety  of  this  interlocutor.  In  the  argument  upon  this 
exception,  the  case  was  put  of  an  honest  belief  being  entertained  by 
the  directors,  of  the  reasonableness  of  which  it  was  said  the  jury, 
upon  this  direction,  would  have  to  judge.  But  supposing  a  person 
makes  an  untrue  statement,  which  he  asserts  to  be  the  result  of  a 
bond  fide  belief  in  its  truth,  how  can  the  bona  fides  be  tested, 
except  by  considering  the  grounds  of  such  belief.  And  if  an 
untrue  statement  is  made  which  is  founded  upon  a  belief  which  is 
destitute  of  all  reasonable  grounds,  or  which  the  least  inquiry 
would  immediately  correct,  I  do  not  see  that  it  is  not  fairly  and 
correctly  characterised  as  misrepresentation  and  deceit."    I  think 

( f)  L.  R.  1  H.  L.  (Sc.)  146. 
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there  is  here  some  confusion  between  that  which  is  eyidence  of  is89. 
fraud,  and  that  which  constitutes  it.  A  consideration  of  the  j)^^  ^^ 
grounds  of  belief  is  no  doubt  an  important  aid  in  ascertaining  ^vbk. 
whether  the  belief  was  really  entertained.  A  man's  mere  assertion 
that  he  believed  the  statement  he  made  to  be  true  is  not  accepted 
as  conclusiye  proof  he  did  so.  There  may  be  such  an  absence  of 
reasonable  ground  for  his  beUef  as,  in  spite  of  his  assertion,  to 
carry  conviction  to  the  mind  that  he  had  not  really  the  belief 
which  he  alleges.  If  the  learned  lord  intended  to  go  further,  as 
apparently  he  did,  and  to  say  that,  though  the  belief  was  really 
entertained,  yet  if  there  were  no  reasonable  grounds  for  it,  the 
person  making  the  statement  was  guilty  of  fraud  in  the  same  way 
as  if  he  had  known  what  he  stated  to  be  false,  I  say  with  all 
respect,  that  the  previous  authorities  afford  no  warrant  for  the 
view  that  an  action  of  deceit  would  lie  under  such  circumstances. 
A  man  who  forms  his  belief  carelessly,  or  is  unreasonably 
credulous,  may  be  blameworthy  when  he  makes  a  representation 
on  which  another  is  to  act,  but  he  is  not  in  my  opinion  fraudulent 
in  the  sense  in  which  that  word  was  used  in  all  the  cases  from 
Pasley  v.  Freeman  down  to  that  with  which  I  am  now  dealing. 
Even  when  the  expression  ''  fraud  in  law  "  has  been  employed, 
there  has  always  been  present  and  regarded  as  an  essential  element, 
that  the  deception  was  wilful,  either  because  the  untrue  statement 
was  known  to  be  untrue,  or  because  belief  in  it  was  asserted  with- 
out such  belief  existing.  I  have  made  these  remarks  with  the 
more  confidence,  because  they  appear  to  me  to  have  the  high 
sanction  of  Lord  Cranworth.  In  delivering  his  opinion  in  the 
same  case  he  said,  ''  I  confess  that  my  opinion  was  that  in  what 
his  Lordship  (the  Lord  President)  then  stated,  he  went  beyond 
what  principle  warrants.  If  persons  in  the  situation  of  directors 
of  a  bank  made  statements  as  to  the  condition  of  its  affairs  which 
they  bond  fide  believe  to  be  true,  I  cannot  think  they  can  be  guilty 
of  fraud  because  other  persons  think,  or  the  Court  thinks,  or  your 
Lordships  think,  that  there  was  no  sufficient  ground  to  warrant 
the  opinion  which  they  had  formed.  If  a  little  more  care  and 
caution  must  have  led  the  directors  to  a  conolasion  different  from 
that  which  they  put  forth,  this  may  afford  strong  evidence  to  show 
that  they  did  not  really  believe  in  the  truth  of  what  they  stated. 
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1889.  and  BO,  that  they  were  guilty  of  fraud.  But  this  would  be  a  con- 
DuRT  9«  sequence,  not  of  their  stating  as  true  what  they  had  not  reasonable 
ground  to  believe  to  be  true,  but  of  their  having  stated  as  true 
what  they  did  not  believe  to  be  true."  Sir  James  Hannen  in  the 
Court  below  seeks  to  limit  the  application  of  what  Lord  Cranworth 
says,  to  cases  where  the  statement  made  is  a  matter  of  opinion 
only.  With  all  deference,  I  do  not  think  it  was  intended  to  be,  or 
can  be,  so  limited.  The  direction  which  he  was  considering  and 
which  he  thought  went  beyond  what  true  principle  warranted,  had 
relation  to  making  false  statements  of  importance  in  regard  to  the 
affairs  of  the  bank.  When  this  is  borne  in  mind,  and  the  words 
which  follow  those  which  are  quoted  by  Sir  James  Hannen  are 
looked  at,  it  becomes  to  my  mind  obvious  that  Lord  Cranworth 
did  not  use  the  words  "  the  opinion  which  they  had  formed " 
as  meaning  anything  different  from  ''the  belief  which  they 
entertained.*' 

The  opinions  expressed  by  Lord  Cairns  in  two  well-known  cases 
have  been  cited  as  though  they  supported  the  view  that  an  action 
of  deceit  might  be  maintained  without  any  fraud  on  the  part  of  the 
persons  sued.  I  do  not  think  they  bear  any  such  construction. 
Li  the  case  of  the  Reese  Silver  Mining  Co.  v.  Smith  (g)  he  said, 
"  If  persons  take  upon  themselves  to  make  assertions  as  to  which 
they  are  ignorant  whether  they  are  true  or  untrue,  they  must,  in  a 
civil  point  of  view,  be  held  as  responsible  as  if  they  had  asserted 
that  which  they  knew  to  be  untrue."  This  must  mean  that  the 
persons  referred  to  were  conscious,  when  making  the  assertion, 
that  they  were- ignorant  whether  it  was  true  or  untrue.  For  if  not, 
it  might  be  said  of  anyone  who  innocently  makes  a  false  statement. 
He  must  be  ignorant  that  it  is  untrue,  for  otherwise  he  would  not 
make  it  innocently ;  he  must  be  ignorant  that  it  is  true,  for  by  the 
hypothesis  it  is  false.  Construing  the  language  of  Lord  Cairns  in 
the  sense  I  have  indicated,  it  is  no  more  than  an  adoption  of  the 
opinion  expressed  by  Maule,  J.,  in  Evans  v.  Edmunds  (h).  It  is  a 
case  of  the  representation  of  a  person's  belief  in  a  fact  when  he  is 
conscious  that  he  knows  not  whether  it  be  true  or  false,  and  when 
he  has  therefore  no  such  belief.     When  Lord  Cairns  speaks  of  it  as 

Qj)  L.  K.  4  H.  L.  64.  {h)  13  C.  B.  777. 
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not  being  fraud  in  the  more  invidious  sense,  he  refers,  I  think,        iggo, 
only  to  the  fact  that  there  was  no  intention  to  cheat  or  injure.  De^  r 

In  Peek  v.  Ourney  (i),  the  same  learned  lord,  after  alluding  to  Peek. 
the  circumstances  that  the  defendants  had  been  acquitted  of  fraud 
upon  a  criminal  charge,  and  that  there  was  a  great  deal  to  show 
that  they  were  labouring  under  the  impression  that  the  concern 
had  in  it  the  elements  of  a  profitable  commercial  undertaking, 
proceeds  to  say,  "  They  may  be  absolved  from  any  charge  of  a 
wilful  design  or  motive  to  mislead  or  defraud  the  public.  But  in 
a  civil  proceeding  of  this  kind,  all  that  your  Lordships  have  to 
examine  is  the  question — Was  there  or  was  there  not  misrepre- 
sentation in  point  of  fact?  If  there  was,  however,  innocent  the 
motive  may  have  been,  your  Lordships  will  be  obliged  to  arrive  at 
the  consequences  which  probably  would  result  from  what  was 
done.'*  In  the  case  then  under  consideration  it  was  clear,  that  if 
there  had  been  a  false  statement  of  fact,  it  had  been  knowingly 
made.  Lord  Cairns  certainly  could  not  have  meant  that  in  an 
action  of  deceit  the  only  question  to  be  considered  was  whether  or 
not  there  was  misrepresentation  in  point  of  fact.  All  that  he  had 
there  pointed  out  was,  that  in  such  a  case  motive  was  immaterial ; 
that  it  mattered  not  that  there  was  no  design  to  mislead  or  defraud 
the  public,  if  a  false  representation  were  knowingly  made.  It  was 
therefore  but  an  affirmation  of  the  law  laid  down  in  Foster  v. 
Charles,  Polhill  v.  Walter,  and  other  cases  I  have  already  re- 
ferred to. 

I  come  now  to  very  recent  cases.  In  Weir  v.  Bell  (k)  Lord 
Bramwell  vigorously  criticised  the  expression  "legal  fraud,"  and 
indicated  a  very  decided  opinion  that  an  action  founded  on  fraud 
could  not  be  sustained  except  by  the  proof  of  fraud  in  fact.  I 
have  already  given  my  reasons  for  thinking  that,  until  recent  times, 
at  all  events,  the  judges  who  spoke  of  fraud  in  law  did  not  mean  to 
exclude  the  existence  of  fraud  in  fact,  but  only  of  an  intention  to 
defraud  or  injure.  In  the  same  case.  Lord  Justice  Cotton  stated 
the  law  in  much  the  same  way  as  he  did  in  the  present  case,  treat- 
ing "  recklessly  *'  as  equivalent  to  "  without  any  reasonable  ground 
for  believing  "  the  statements  made.     But  the  same  learned  judge 

(t)  L.  R  6  H.  L.  377.  {k)  3  Ex.  D.  238. 
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1889.       in  Arkwright  v.  Netvbold  (T)  laid  down  the  law  Bomewhat  differently, 
DEKftY  V     ^^^  ^®  ^*^^'  "  In  an  action  of  deceit,  the  representation  to  found 

Peek.  the  action  must  not  be  innocent,  that  is  to  say,  it  must  be  made 
either  with  knowledge  of  its  being  false,  or  with  a  reckless  dis- 
regard as  to  whether  it  is  or  is  not  true."  And  his  exposition  of 
the  law  was  substantially  the  same  in  Edgington  v.  Fitzmaurice{m), 
In  this  latter  case.  Lord  Justice  Bowen  defined  what  the  plaintiff 
must  prove  in  addition  to  the  falsity  of  the  statement  as, 
'^  Secondly,  that  it  was  false  to  the  knowledge  of  the  defendants, 
or  that  they  made  it,  not  caring  whether  it  was  true  or  false." 

It  only  remains  to  notice  the  case  of  Smith  v.  Chadwick  (n). 
The  late  Master  of  the  Bolls  there  said,  ''A  man  may  issue  a 
prospectus  or  make  any  other  statement  to  induce  another  to  enter 
into  a  contract,  believing  his  statement  is  true,  and  not  intend- 
ing to  deceive;  but  he  may,  through  carelessness,  have  made 
statements  which  are  not  true,  and  which  he  ought  to  have  known 
were  not  true,  and  if  he  does  so,  he  is  liable  in  an  action  for  deceit. 
He  cannot  be  allowed  to  escape  merely  because  he  had  good  inten- 
tions and  did  not  intend  to  defraud."  This,  like  everything  else 
that  fell  from  that  learned  judge,  is  worthy  of  respectful  considera- 
tion. With  the  last  sentence  I  quite  agree,  but  I  cannot  assent  to 
the  doctrine  that  a  false  statement  made  through  carelessness,  and 
which  ought  to  have  been  known  to  be  untrue,  of  itself  renders  the 
person  who  makes  it  liable  to  an  action  for  deceit.  This  does  not 
seem  to  me  by  any  means  necessarily  to  amount  to  fraud ;  without 
which,  the  action  will  not,  in  my  opinion,  lie.  It  must  be  remem- 
bered that  it  was  not  requisite  for  Sir  George  Jessel  in  Smith  v. 
Chadwick  to  form  an  opinion  whether  a  statement  carelessly  made, 
but  honestly  believed,  could  be  the  foundation  of  an  action  of 
deceit.  The  decision  did  not  turn  on  any  such  point.  The  con- 
clusion at  which  he  arrived  is  expressed  in  these  terms  :  ''  On  the 
whole  I  have  come  to  the  conclusion  that  this,  although  in  some 
respects  inaccurate,  and  in  some  respects  not  altogether  free  from 
imputation  of  carelessness,  was  a  fair,  honest,  and  ^bond  fide  state- 
ment on  the  part  of  the  defendants,  and  by  no  means  exposes  them 
to  an  action  for  deceit.*'     I  may  further  note  that  in  the  same  case, 

(0  17  Ch.  D.  301.  (m)  29  Ch.  D.  479. 

(n)  20  Ch.  D.  44. 
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Lord  Justice  Lindley  said,  "  The  plaintiff  has  to  prove,  1st,  That  i889. 
the  misrepresentation  was  made  to  him ;  2ndly,  He  must  prove  j)^^  .^^ 
that  it  was  false  ;  Brdly,  That  it  was  false  to  the  knowledge  of  the  ^^^' 
defendants,  or  at  all  events  that  they  did  not  believe  it  to  be  true." 
This  appears  to  me  to  be  a  different  statement  of  the  law  from  that 
which  I  have  just  criticised,  and  one  much  more  in  accord  ^dth  the 
prior  decisions.  The  case  of  Smith  v.  Chadwick  was  carried  to 
your  Lordships*  house  (o).  Lord  Selborne  thus  laid  down  the  law : 
'^  I  conceive  that  in  an  action  of  deceit,  it  is  the  duty  of  the  plain- 
tiff to  establish  two  things,  first,  actual  fraud,  which  is  to  be 
judged  of  by  the  nature  and  character  of  the  representation  made, 
considered  with  reference  to  the  object  for  which  they  were  made, 
the  knowledge  or  means  of  knowledge  of  the  person  making  them, 
and  the  intention  which  the  law  justly  imputes  to  every  man  to 
produce  those  consequences  which  are  the  natural  results  of  his 
acts ;  and,  secondly,  he  must  establish  that  this  fraud  was  an 
inducing  cause  to  the  contract."  It  will  be  noticed  that  the  noble 
and  learned  Lord  regards  the  proof  of  actual  fraud  as  essential ;  all 
the  other  matters  to  which  he  refers  are  elements  to  be  considered 
in  determining  whether  such  fraud  has  been  established.  Lord 
Blackburn  indicated  that  although  he  nearly  agreed  with  the 
Master  of  the  Bolls,  that  learned  judge  had  not  quite  stated  what 
he  conceived  to  be  the  law.  He  did  not  point  out  precisely  how 
far  he  differed,  but  it  is  impossible  to  read  his  judgment  in  this 
case,  or  in  that  of  Broioilie  v.  Cainphell  (  j;),  without  seeing  that 
in  his  opinion  proof  of  actual  fraud,  of  a  wilful  deception,  was 
requisite. 

Having  now  drawn  attention,  I  believe,  to  all  the  cases  having  a 
material  bearing  upon  the  question  under  consideration,  I  proceed 
to  state  briefly  the  conclusions  to  which  I  have  been  led.  I  think 
the  authorities  establish  the  following  propositions : — First,  in 
order  to  sustain  an  action  of  deceit,  there  must  be  proof  of  fraud, 
and  nothing  short  of  that  will  suffice.  Secondly,  fraud  is  proved 
when  it  is  shown  that  a  false  representation  has  been  made  (1) 
knowingly,  or  (2)  without  belief  in  its  truth,  or  (3)  recklessly, 
careless  whether  it  be  true  or  false.     Although  I  have  treated  the 


(o)  9  App.  Cas.  196.  (p)  5  App.  Gas.  925. 
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1889.        second  and  third   as  distinct  cases,  I  think  the  third  is  but  an 
Dbbxx  V      iiistance  of  the  second,  for  one  who  makes  a  statement  under  such 

Pbbk.  circumstances  can  have  no  real  belief  in  the  truth  of  what  he  states. 
To  prevent  a  false  statement  being  fraudulent,  there  must,  I  think, 
always  be  an  honest  belief  in  its  truth.  And  this  probably  covers 
the  whole  ground,  for  one  who  knowingly  alleges  that  which  is 
false  has  obviously  no  such  honest  belief.  Thirdly,  if  fraud  be 
proved,  the  motive  of  the  person  guilty  of  it  is  immaterial.  It 
matters  not  that  there  was  no  intention  to  cheat  or  injure  the 
person  to  whom  the  statement  was  made.  I  think  these  proposi- 
tions embrace  all  that  can  be  supported  by  decided  cases  from  the 
time  of  Pasley  v.  Freeman  (q)  down  to  Addie's  Case  (r)  in  1867, 
when  the  first  suggestion  is  to  be  found  that  belief  in  the  truth  of 
what  he  has  stated  will  not  suffice  to  absolve  the  defendant  if  his 
belief  be  based  on  no  reasonable  grounds.  I  have  shown  that  this 
view  was  at  once  dissented  from  by  Lord  Cranworth,  so  that  there 
was  at  the  outset  as  much  authority  against  it  as  for  it.  And  I 
have  met  with  no  further  assertion  of  Lord  Chelmsford's  view  until 
the  case  of  Weir  v.  Bell  («),  where  it  seems  to  be  involved  in  Lord 
Justice  Cotton's  enunciation  of  the  law  of  deceit.  But  no  reason 
is  there  given  in  support .  of  the  view ;  it  is  treated  as  well-esta- 
blished law.  The  dictum  of  the  late  Master  of  the  Bolls,  that  a 
false  statement  made  through  carelessness,  which  the  person 
making  it  ought  to  have  known  to  be  untrue,  would  sustain  an 
action  of  deceit,  carried  the  matter  still  fui*ther.  But  that  such  an 
action  could  be  maintained  notwithstanding  an  honest  belief  that 
the  statement  made  was  true,  if  there  were  no  reasonable  grounds 
for  the  belief,  was,  I  think,  for  the  first  time  decided  in  the  case 
now  under  appeal.  In  my  opinion  making  a  false  statement 
through  want  of  care  falls  far  short  of,  and  is  a  very  different 
thing  from  fraud,  and  the  same  may  be  said  of  a  false  representa- 
tion honestly  believed,  though  on  insufficient  grounds.  Indeed, 
Lord  Justice  Cotton  himself  indicated  in  the  words  I  have  already 
quoted,  that  he  should  not  call  it  fraud.  But  the  whole  current  of 
authorities,  with  which  I  have  so  long  detained  your  Lordships, 
shows  to  my  mind  conclusively  that  fraud  is  essential  to  found  an 

{q)  2  Smith's  L.  C.  71.  (r)  3  Ex.  D.  238 

(«)  3  Ex.  D.  238. 
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action  of  deceit,  and  that  it  cannot  be  maintained  where  the  acts  1889. 
proved  cannot  properly  be  so  termed.  And  the  case  of  Taylor  v.  j)^^  ^ 
Ashton  (t)  appears  to  me  to  be  in  direct  conflict  with  the  dictum  of  Pebk. 
Sir  George  Jessel,  and  inconsistent  with  the  view  taken  by  the 
learned  Judge  in  the  Court  below.  I  observe  that  Mr.  Pollock,  in 
his  able  work  on  Torts,  at  page  243,  note,  referring,  I  presume,  to 
the  dicta  of  Lord  Justice  Cotton  and  Sir  G.  Jessel,  Master  of  the 
Bolls,  says  that  the  actual  decision  in  Taylor  v.  Ashton  (t)  is  not 
consistent  with  the  modem  cases  on  the  duty  of  directors  of  com- 
panies. I  think  he  is  right.  But  for  the  reasons  I  have  given  I 
am  unable  to  hold  that  anything  less  than  fraud  will  render  direc- 
tors or  any  other  persons  liable  to  an  action  of  deceit.  At  the 
same  time  I  desire  to  say  distinctly  that  when  a  false  statement 
has  been  made  the  questions  whether  there  were  reasonable  grounds 
for  believing  it,  and  what  were  the  means  of  knowledge  in  the 
possession  of  the  persom  making  it,  are  most  weighty  matters  for 
consideration.  The  ground  upon  which  an  alleged  belief  was 
founded  is  a  most  important  test  of  its  reality.  I  can  conceive 
many  cases  where  the  fact  that  an  alleged  belief  was  destitute  of 
all  reasonable  foundation  would  suffice  of  itself  to  convince  the 
Court  that  it  was  not  really  entertained,  and  that  the  representa- 
tion was  a  fraudulent  one.  So,  too,  although  means  of  knowledge 
are,  as  was  pointed  out  by  Lord  Blackburn  in  Brownlie  v.  Camp- 
bell (u),  a  very  different  thing  from  knowtedge ;  if  I  thought  that  a 
person  making  a  false  statement  had  shut  his  eyes  to  the  facts,  or 
purposely  abstained  from  inquiring  into  them,  I  should  hold  that 
honest  belief  was  absent,  and  that  he  was  just  as  fraudulent  as  if 
he  had  knowingly  stated  that  which  was  false.  I  have  arrived 
with  some  reluctance  at  the  conclusion  to  which  I  have  felt  myself 
compelled,  for  I  think  those  who  put  before  the  public  a  prospectus 
to  induce  them  to  embark  their  money  in  a  commercial  enterprise 
ought  to  be  vigilant  to  see  that  it  contains  such  representations 
only  as  are  in  strict  accordance  with  fact,  and  I  should  be  very 
unwilling  to  give  any  countenance  to  the  contrary  idea.  I  think 
there  is  much  to  be  said  for  the  view  that  this  moral  duty  ought  to 
be  converted  into  a  legal  obligation,  and  that  the  want  of  reason- 

« 

(0  11  M.  &  W.  401.  (»)  5  App.  Cap.  925. 
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1889.       Able  care  to  see  that  statements,  made  under  such  circnmstances, 
Db&rt        *'®  *'^®'  should  be  made  an  actionable  wrong.     But  this  is  not  a 

Peek.  matter  fit  for  discussion  on  the  present  occasion.  If  it  is  to  be 
done,  the  Legislature  must  intervene  and  expressly  give  a  right  of 
action  in  respect  of  such  a  departure  from  duty.  It  ought  not,  I 
think,  to  be  done  by  straining  the  law,  and  holding  that  to  be 
fraudulent  which  the  tribunal  feels  cannot  properly  be  so  described. 
I  think  mischief  is  likely  to  result  from  blurring  the  distinction 
between  carelessness  and  fraud,  and  equally  holding  a  man  fraudu- 
lent whether  what  he  does  be  or  be  not  deserving  of  that  designa- 
tion. It  now  remains  for  me  to  apply  what  I  believe  to  be  the  law 
to  the  facts  of  the  present  case.  The  charge  against  the  defendants 
is  that  they  fraudulently  represented  that  by  the  special  Act  of 
Parliament  which  the  company  had  obtained,  they  had  a  right  to 
use  steam  or  other  mechanical  power  instead  of  horses.  The  test 
which  I  purpose  employing  is  to  inquire  whether  the  defendants 
knowingly  made  a  false  statement  in  this  respect,  or  whether,  on 
the  contrary,  they  honestly  believed  what  they  stated  to  be  a  true 
and  fair  representation  of  the  facts.  Before  considering  whether 
the  charge  of  fraud  is  proved,  I  may  say  that  I  approach  the  case 
of  all  the  defendants  except  Wilde  with  the  inclination  to  scrutinise 
their  conduct  with  severity.  They  most  improperly  received  sums 
of  money  from  the  promoters,  and  this  unquestionably  lays  them 
open  to  the  suspicion  of  being  ready  to  put  before  the  public  what- 
ever was  desired  by  those  who  were  promoting  the  undertaking. 
But  I  think  this  must  not  be  unduly  pressed,  and  when  I  find  that 
the  statement  impeached  was  concurred  in  by  one  whose  conduct 
in  the  respect  I  have  mentioned  was  free  from  blame,  and  who  was 
under  no  similar  pressure,  the  case  assumes,  I  think,  a  different 
complexion.  I  must  further  remark  that  the  learned  judge  who 
tried  the  cause,  and  who  tells  us  that  he  carefully  watched  the 
demeanour  of  the  witnesses  and  scanned  their  evidence,  came 
vidthout  hesitation  to  the  conclusion  that  they  were  witnesses  of 
truth,  and  that  their  evidence,  whatever  may  be  its  effect,  might 
safely  be  relied  on.  An  opinion  so  formed  ought  not  to  be  differed 
from  except  on  very  clear  grounds,  and,  after  carefully  considering 
the  evidence,  I  see  no  reason  to  dissent  from  Mr.  Justice  Stirling's 
conclusion.     I  shall  therefore  assume  the  truth  of  their  testimony. 
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I  agree  with  the  Court  below,  that  the  statement  made  did  not  iggg. 
accurately  convey  to  the  mind  of  a  person  reading  it  what  the  rights  j.  '"'^ 
of  the  company  were,  bat  to  judge  whether  it  may  nevertheless  Peek. 
have  been  put  forward  without  subjecting  the  defendants  to  the 
imputation  of  fraud,  your  Lordships  must  consider  what  were  the 
circumstances.  By  the  General  Tramways  Act  of  1870  it  is  pro- 
vided that  all  carriages  used  on  any  tramway  shall  be  moved  by  the 
power  prescribed  by  the  special  Act,  and,  where  no  such  power  is 
prescribed,  by  animal  power  only.  In  order,  therefore,  to  enable 
the  company  to  use  steam  power,  an  Act  of  Parliament  had  to  be 
obtained  empowering  its  use.  This  had  been  done,  but  the  power 
was  clogged  with  the  condition  that  it  was  only  to  be  used  with  the 
consent  of  the  Board  of  Trade.  It  was  therefore  incorrect  to  say 
that  the  company  had  the  right  to  use  steam ;  they  would  only 
have  that  right  if  they  obtained  the  consent  of  the  Board  of  Trade. 
But  it  is  impossible  not  to  see  that  the  fact  which  would  impress 
itself  upon  the  minds  of  those  connected  with  the  company  was 
that  they  had,  after  submitting  the  plans  to  the  Board  of  Trade, 
obtained  a  special  Act  empowering  the  use  of  steam.  It  might 
well  be  that  the  fact  that  the  consent  of  the  Board  of  Trade  was 
necessary  would  not  dwell  in  the  same  way  upon  their  minds  if 
they  thought  that  the  consent  of  the  Board  would  be  obtained  as  a 
matter  of  course  if  their  requirements  were  complied  with,  and 
that  it  was  therefore  a  mere  question  of  expenditure  and  care.  The 
provision  might  seem  to  them  analogous  to  that  contained  in  the 
General  Tramways  Act,  and  I  believe  in  the  Railways  Act  also, 
prohibiting  the  line  being  opened  until  it  had  been  inspected  by 
the  Board  of  Trade  and  certified  fit  for  traffic,  which  no  one  would 
regard  as  a  condition  practically  limiting  the  right  to  use  the  line 
for  the  purpose  of  a  tramway  or  railway.  I  do  not  say  that  the 
two  cases  are  strictly  analogous  in  point  of  law,  but  they  may  well 
have  been  thought  so  by  business  men.  I  turn  now  to  the  evidence 
of  the  defendants.  I  will  take  first  that  of  Mr.  Wilde,  whose 
conduct  in  relation  to  the  promotion  of  the  company  is  free  from 
suspicion.  He  is  a  member  of  the  Bar,  and  director  of  one  of  the 
London  tramway  companies.  He  states  that  he  was  aware  that 
the  consent  of  the  Board  of  Trade  was  necessary,  but  that  he 
thought  that  such  consent  had  been  practically  given,  inasmuch  as, 
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1889,        pursuant  to  the  standing  orders,  the  plans  had  been  laid  before  the 
TV  '■"^~'        Board  of  Trade  with  the  statement  that  it  was  intended  to  use 

Peek.      mechanical  as  well  as  horse  power,  and  no  objection  having  been 
raised  by  the  Board  of  Trade,  and  the  Bill  obtained,  he  took  it  for 
granted  that  no  objection  would  be  raised  afterwards,  provided  the 
works  were  properly  carried  out.     He  considered,  therefore,  that, 
practically  and  substantially,  they  had  the  right  to  use  steam,  and 
that  the  statement  was  perfectly  true.     Mr.  Pethick's  evidence  is 
to  much  the  same  effect.    He  thought  the  Board  of  Trade  had  no 
more  right  to  refuse  their  consent  than  they  would  in  the  case  of  a 
railway ;  that  they  might  have  required  additions  or  alterations ; 
but  that  on  any  reasonable  requirements  being  complied  with,  they 
could  not  refuse  their  consent.     It  never  entered  his  thoughts  that 
after  the  Board  had  passed  their  plans,  with  the  knowledge  that  it 
was  proposed  to  use  steam,  they  would  refuse  their  consent.     Mr. 
Moore  states  that  he  was  under  the  impression  that  the  passage  in 
the  prospectus  represented  the  effect  of  section  85  of  the  Act, 
inasmuch  as  he  understood  that  the  consent  was  obtained.    He 
so  understood  from  the  statements  made  at  the  Board  by  the 
solicitors  to  the  company,  to  the  general  effect  that  everything  was 
in  order  for  the  use  of  steam ;  the  Act  had  been  obtained  subject 
to  the  usual  restrictions,  and  that  they  were  starting  as  a  tram- 
way company,  with  full  power  to  use  steam  as  other  companies 
were  doing.     Mr.  Wakefield,  according  to  his  evidence,  believed 
that  the  statement  in  the  prospectus  was  fair;  he  never  had  a  doubt 
about  it.     It  never  occurred  to  him  to  say  anything  about  the 
consent  of  the  Board  of  Trade,  because  as  they  had  got  the  Act  of 
Parliament  for  steam,  he  presumed  at  once  that  they  would  get  it. 
Mr.  Derry's  evidence  is  somewhat  confused ;  but  I  think  the  bare 
effect  of  it  is,  that  though  he  was  aware  that  under  the  Act  the  con- 
sent of  the  Board  of  Trade  was  necessary,  he  thought  that;  the 
company  having  obtained  their  Act,  the  Board  were  going  to  give 
their  consent,  and  that  the  question  of  such  consent  being  necessary 
never  crossed  his  mind  at  the  time  the  prospectus  was  issued.     He 
believed  at  that  time  that  it  was  correct  to  say  they  had  the  right 
to  use  steam.     As  I  have  said,  Mr.  Justice  Stirling  gave  credit  to 
these  witnesses,  and  I  see  no  reason  to  differ  from  him.    What 
conclusion  ought  to  be  drawn  from  their  evidence  ?     I  think  they 
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were  mistaken  in  supposing  that  the  consent  of  the  Board  of  Trade  i889. 
would  follow  as  a  matter  of  course  because  they  had  obtained  their  d^^  „^ 
Act.  It  was  absolutely  in  the  discretion  of  the  Board  whether  ^■*^- 
such  consent  should  be  given.  The  prospectus  was  therefore 
inaccurate.  But  that  is  not  the  question.  If  they  believed  that 
the  consent  of  the  Board  of  Trade  was  practically  concluded  by  the 
passing  of  the  Act,  has  the  plaintiff  made  out,  which  it  was  for 
him  to  do,  that  they  had  been  guilty  of  a  fraudulent  misrepresenta- 
tion ?  I  think  not.  I  cannot  hold  it  proved  as  to  any  one  of 
them  that  he  knowingly  made  a  false  statement,  or  one  which  he 
did  not  believe  to  be  true,  or  was  careless  whether  what  he  stated 
was  true  or  false.  In  short,  I  think  they  honestly  believed  that 
what  they  asserted  was  true,  and  I  am  of  opinion  that  the  charge 
of  fraud  made  against  them  has  not  been  established.  It  is  not 
unworthy  of  note  that  in  his  report  to  the  Board  of  Trade,  General 
Hutchinson,  who  was  obviously  aware  of  the  provisions  of  the 
special  Act,  falls  into  the  very  same  inaccuracy  of  language  as  is 
complained  of  in  the  defendants,  for  he  says,  "  The  Act  of  1882 
gives  the  company  authority  to  use  mechanical  power  over  all  their 
system."  I  quite  admit  that  the  statements  of  witnesses  as  to 
their  belief  are  by  no  means  to  be  accepted  blindfold.  The  pro- 
babilities must  be  considered.  Whenever  it  is  necessary  to  arrive 
at  a  conclusion  as  to  the  state  of  mind  of  another  person, 
and  to  determine  whether  his  belief  under  given  circumstances  was 
such  as  he  alleges,  we  can  only  do  so  by  applying  the  standard 
of  conduct  which  our  own  experience  of  the  ways  of  men  has 
enabled  us  to  form ;  by  asking  ourselves  whether  a  reasonable  man 
would  be  likely  under  the  circumstances  so  to  believe.  I  have 
applied  this  test  with  the  result  that  I  have  a  strong  conviction 
that  a  reasonable  man,  situated  as  the  defendants  were,  with  their 
knowledge  and  means  of  knowledge,  might  well  believe  what  they 
state  they  did  believe,  and  consider  that  the  representation  made 
was  substantially  true.  Adopting  the  language  of  Sir  G.  Jessel, 
M.B.,  in  Smith  v.  Chadivick  {x),  I  conclude  by  saying  that,  upon 
the  whole,  I  have  come  to  the  conclusion  that  the  statement 
'^  though  in  some  respects  inaccurate  and  not  altogether  free  from 

(aj)  20  Ch.  D.  44. 
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1889.       imputation  of  carelessness,  was  a  fair,  honest,  and  bond  fde  state- 
Dbkry  v.    ™®^*  ^^  *^®  P*^  ^f  *^®  defendants,  and  by  no  means  exposes  them 
Peek.       to  an  action  for  deceit.*'     I  think  the  judgment  of  the  Court  of 
Appeal  should  be  reversed. 

Order  of  Court  of  Appeal  of  the  19th  of  November,  1887,  so  far 
as  appealed  from,  reversed ;  Judgment  of  the  Chancery  Division  of 
the  2Ath  March,  1887,  restored;  the  Respondent  to  pay  to  the 
Appellants  their  costs  in  the  Court  of  Appeal  and  in  this  House. 

Solicitors  :  Linklater,  Hackivood,  Addison  d  Brown. 
Tamplin,  Taylor  dc  Joseph. 


HIGH  COURT  In  re  THE  THURSO  NEW  GAS  COMPANY. 

OF  JUSTICE, 

CHANCERY 

DIVISION      Winding-njp — Damages  recovered  against  Company — Leave  to  proceed  to  realise 

Befoee  amount  awarded,  noticithstanding  the  Winding-up — Companies  Act,  1862, 

Mb.  Justicb  Sees.  87,  133  and  163. 

Kay.  ' 

^^^"  A  company,  registered  in  England,  but  carrying  on  business  in  Scotland, 

May  dlst  and  ^^  ^^^^  ^  Scotland  for  damages.    After  the  commencement  of  the 

June  5th,  action,  the  company  passed  a  resolution  for  a  voluntary  winding-up. 

Notwithstanding  notice  of  this,  the  plaintiffs  proceeded  with  their  action 
and  obtained  a  verdict  for  ^850.  Judgment  was  given  for  the  amount, 
and  letters  of  arrestment,  which  according  to  Scotch  law  gave  the  plaintiffs 
a  priority  over  the  other  creditors,  were  issued  against  the  company's 
personal  estate  in  Scotland.  The  English  Court  then  ordered  the 
voluntary  winding-up  to  be  continued  under  supervision,  and  the  plain- 
tifEis  being  thus  prevented  from  taking  any  steps  to  realise  the  amount  of 
their  judgment,  took  out  a  summons  in  the  winding-up,  for  leave  to 
proceed  notwithstanding  the  winding-up. 

Held,  that  though  it  was  quite  proper  that  the  action  should  have  been 
allowed  to  proceed,  so  as  to  determine  whether  the  company  was  indebted 
to  the  plaintiffs,  still  the  scheme  of  the  Companies  Act,  1862,  was  that  in 
a  voluntary  winding-up  all  the  creditors  should  be  paid  pari  passu,  and 
the  Court  therefore  refused  the  plaintiflFs*  application. 


T 


HESE  were  two  summonses,  one  being  by  certain  creditors  of  The 
Thurso  New  Gas  Company  for  leave  to  proceed,  notwithstanding  the 
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winding-up  of  the  company,  to  obtain,  ont  of  the  company's  assets,        i889. 
a  sum  awarded  them  by  a  judgment  against  the  company.     The    jj^  ^iTrHB 
other  summons  was  by  the  liquidator  to  restrain  these  creditors  Thueso  New 
from  proceeding  in  their  action. 

The  company  was  formed  to  supply  gas  at  Thurso,  in  Scotland, 
but  its  registered  office  was  at  Dewsbury  in  Yorkshire.  John 
Young,  one  of  the  company's  employes,  was  killed  at  the  works  in 
February,  1887.  In  June  of  that  year  his  widow  and  children 
commenced  an  action  in  Scotland  against  the  company  for  damages. 
On  August  22,  1887,  the  company  passed  a  resolution  for  a 
voluntary  winding-up  and  appointed  liquidators.  On  October  17, 
1887,  the  plaintiffs  in  the  Scotch  action  obtained  letters  of 
inhibition,  equivalent  to  an  injunction,  restraining  the  company 
from  dealing  with  its  assets  in  Scotland  to  the  prejudice  of  the 
plaintiffs'  claim.  On  October  28,  1887^  notice  of  the  resolution  to 
wind  up  was  sent  to  the  plaintiffs'  solicitors,  but  notwithstanding 
this  they  proceeded  with  their  action,  and  on  November  27,  1887, 
they  obtained  a  verdict  for  850L  damages.  On  January  1,  1888, 
the  company  applied  for  a  new  trial  which  was  refused,  and  on 
January  20,  1888,  the  judge  gave  judgment  in  the  Scotch  action 
for  the  amount  of  the  damages.  On  April  20,  1888,  letters  of 
arrestment  were  issued  against  the  company's  personal  estate  in 
Scotland,  and  there  was  an  affidavit  of  a  Scottish  barrister  that 
according  to  the  law  of  Scotland  these  letters  of  arrestment  gave 
a  priority  over  the  company's  other  creditors.  On  June  6,  1888, 
a  winding-up  petition  was  presented  in  England,  and  on  the  16th 
a  supervision  order  was  made.  As  this  winding-up  order  prevented 
the  plaintiffs  from  proceeding  to  obtain  the  amount  of  their 
judgment,  they,  on  November  21,  1888,  took  out  a  summons  for 
leave  to  proceed  notwithstanding  the  winding-up,  claiming  to  have 
already  secured  by  the  steps  taken  in  Scotland  a  priority  over  the 
other  creditors  against  the  company's  assets  in  Scotland. 

Renshaw,  Q.C.,  and  jB.  F.  Norton  for  the  liquidators  : — 

Section  163  of  the  Companies  Act,  1862,  provides  that  "  where 
any  company  is  being  wound  up  by  the  Court  or  subject  to  the  super- 
vision of  the  Court,  any  attachment,  sequestration,  distress,  or 
execution  put  in  force  against  the  estate  or  effects  of  the  company 
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1889.  after  the  commencement  of  the  winding-up  shall  be  void  to  all 
In  mTthb  intents.**  This  section  has  to  be  read  with  and  is  controlled  by 
^^^p,^"^the  86th  and  87th  sections.  It  is  conceived  that  the  section 
applies  to  a  voluntary  winding-up,  and  at  any  rate  the  joint  effect  of 
sections  188,  188,  87,  and  168,  is  to  make  the  principle  of  the 
sections  applicable  to  such  case  :  Buckley  on  the  Companies  Acts, 
6th  edition,  p.  874 ;  Thomas  v.  Patent  Lionite  Co,  (y). 

Section  188  of  this  Act  provides  that  in  a  voluntary  winding-up 
the  property  of  the  company  shall  be  applied  in  satisfaction  of  its 
liabilities  pari  passu,  and  subject  thereto  shall,  unless  it  be  other- 
wise provided  by  the  regulations  of  the  company,  be  distributed 
amongst  the  members  according  to  their  rights  and  interests  in  the 
company. 

Then  section  188  empowers  the  liquidators  or  contributories  in  a 
voluntary  winding-up  to  apply  to  the  Court  to  determine  any 
question  arising  in  the  matter  of  the  winding-up. 

« 

[Eat,  J.,  referred  to  section  87  of  the  Companies  Act,  1862.] 

It  is  quite  clear,  therefore,  that  after  the  commencement  of  a 
voluntary  winding-up  no  application  can  be  made  to  the  Court  as 
in  the  present  case.     [They  were  stopped  by  the  Court.] 

Martin,  Q.C.,  and  A,  Birrell  for  the  plaintiffs  in  the  Scotch 
action : — 

Outside  creditors  are  at  liberty  to  take  what  steps  they  think 
proper  to  enforce  their  claims  against  a  company  until  a  super- 
vision order  is  made.  In  the  present  case  the  supervision  order 
was  not  made  until  after  the  judgment  was  obtained. 

This  is  an  English  company  having  property  in  Scotland  and 
not  a  Scotch  company,  so  that  the  Companies  Act,  1886,  has  no 
application  to  this  case. 

[Kat,  J. :  There  is  a  distinct  decision  in  In  re  Oriental  Inland 
Steam  Co.,  Ex  parte  Scinde  Railway  Co,  (»)  that  sections  87  and 
168  apply  only  to  the  Courts  in  this  country.] 

{y)  17  Cb.  D.  250  (z)  L.  R.  9  Ch.  557. 
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But  in  the   case  of  a  company  which  is  being  wound  up  in        issQ. 
England  the  English  court  can  and  will  restrain  proceedings  in    j^^  ^STthb 
Scotland  :  Middlesborough  Fire-Brick  Co.  (a).  ^"JITco"^ 

It  would  not  be  proper  in  this  case  to  deprive  the  plaintiffs  of 
the  fruits  of  their  judgments  in  the  Scotch  action  :  The  Great  Ship 
Co.,  Parry's  Case  (6). 

[Kay,  J. :  In  that  case  there  was  no  voluntary  winding-up  at  the 
time  the  judgment  was  obtained.  Where  there  is  a  voluntary 
winding-up,  Sect.  188  applies,  which  says,  that  all  debts  shall  be 
paid  pari  passu.] 

Besides  the  damages  which  the  plaintiffs  have  recovered  in  their 
action  they  are  entitled  to  the  costs  of  that  action ;  and  in  any 
event  we  submit  that  those  costs  should  be  paid  in  full  out  of  the 
assets  of  the  company. 

[They  referred  also  to  Exliall  Coal  Co.  (c) ;  London  Cotton 
Co,  (d) ;  Bastow  d'  Co.  (e)  ;  Riidaw  v.  Great  Britain  Mutual  Life 
Assurance  Society  (/)  ;  Life  Association  of  England  (g) ;  Commer' 
cial  Bank  Corporation  of  India  and  the  East,  Smith,  Fleming  dc 
Co.'s  Case  (It) ;  Sahloniire  Hotel  Co.  (i) ;  Hill  Forge,  Ex  parte 
Mitchell  (fc) ;  Trent  dk  Humher  Shipbuilding  Co.  (l) ;  Bailey  dc 
Leetham's  Case  {m)  ;  Bank  of  Hindustan,  China  dk  Japan  (n)  ; 
Dominion  of  Canada  Plumbago  Co.  (o).] 

Kay,  J : 

It  seems  to  me  that  the  only  result  the  Court  can  come  to  upon 
the  Act  is  simple  and  clear.  [His  lordship  stated  the  facts  and 
continued.]  I  have  now  before  me  two  summonses ;  one  was  taken 
out  on  the  21st  of  November,  1888,  by  the  plaintiffs  in  the  Scotch 
action,  asking,  in  effect,  for  leave  to  proceed  with  the  action,  the 
necessity  for  the  application  arising  from  the  provisions  of  section 

(a)  W.  N.  1885,  p.  71.  (A)  L.  R.  1  Ch.  538. 

(6)  4  De  G.  J.  &  Sm.  63.  \i)  L.  R.  3  Eq.  74. 

(c)  4  De  G.  J.  &  Sm.  377.  \k)  36  L.  J.  (Ch.)  337. 

(rf)  L.  R.  2  Eq.  53.  {I)  L.  R.  4  Ch.  112. 

(«)  L.  R.  4  Eq.  681.  [m)  L.  R.  8  Eq.  95. 

(/)  17  Ch.  D.  600.  (/j)  L.  R.  3  Ch.  125. 

(^)  10  Jur.  N.  S.  782.  (o)  27  Ch.  D.  33. 
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1889.        168  of  the  Companies  Act,  1862,  which  gays,  "  Where  any  company 
In  rTthb   ^^  being  wound  up  by  the  Court,  or  subject  to  the  supervision  of 
Thuhso  New  the  Court,  any  attachment,  sequestration,  distress,  or  execution, 
put  in  force  against  the  estate  or  effects  of  the  company  after  the 
commencement  of  the  winding-up  shall  be  void  to  all  intents." 
Now  the  commencement  of  the  winding-up  of  this  company  was, 
as  I  have  said,  on  the  22nd  of  August,  1887  ;  therefore  the  letters 
of  inhibition  of  October  17, 1887,  and  the  letters  of  arrestment  of 
April  20,  1888,  if  they  are  within  the  words  of  the  section,  are 
"  void  to  all  intents."     But,  notwithstanding  that  section,  it  has 
been  held  that,  under  section  87,  the  Court  has  power  to  give  leave 
to  continue  proceedings  which  were  pending  at  the  commencement 
of  the  winding-up,  and  that  is  the  reason  why  this  summons  was 
taken  out  by  the  plaintiffs  in  the  action.     Is  it  within  the  scheme 
of  the  Act  that  the  plaintiffs  should  be  allowed  to  continue  their 
proceedings  ?     Of  course  the  object  of  the  plaintiffs  in  making 
this  application  is  to  get  a  priority  over  every  other  creditor  of  the 
company  for  their  judgment  debt  and  costs.     Now  the  Act  says,  in 
so  many  words,  in  section  133,  **  The  following  consequences  shall 
ensue  upon  the  voluntary  winding-up  of  a  company:    (1.)    The 
property  of  the  company  shall  be  applied  in  satisfaction  of  its 
liabilities  pari  passtt."     If,  therefore,  the  Court  were,  in  the  exer- 
cise of  its  discretion,  to  permit  this  action  to  proceed  and  execution 
to  be  levied,  it  would  be  giving  to  these  creditors,  the  plaintiffs,  a 
priority  over  other  creditors,  which  section  133  says  expressly  shall 
not  be  given.     It  appears  that  no  proceeding  in  the  nature  of 
execution  was  taken,  no  judgment  was  obtained,  and  no  verdict  was 
obtained  against  the  company  by  the  plaintiffs,  until  after  the  actual 
commencement  of  the  winding-up.     Therefore,  primd  facie,  the 
scheme  of  the  Act  makes  it  improper  that  these  creditors  should 
have  priority.      No  doubt  there  are  many  circumstances  which 
would  induce  the  Court  to  exercise  its  discretion  and  not  inter- 
fere with  proceedings  continuing  after  the   commencement  of  a 
winding-up ;   for  instance,  where  there  has  been  great  delay  or 
negligence  on  the  part  of  the  company  in  allowing  the  proceedings 
to  go  on,  the  Court  might  say  it  was  unreasonable  to  stay  the  pro- 
ceedings;   or  where,  in  an  action  for  debt,  execution  had  been 
actually  obtained,  the  Court  in  the  exercise  of  its  discretion  would 
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not  interfere.  This,  however,  is  not  an  action  for  deht,  but  for  1889. 
damages.  The  question  whether  any  damages  were  payable,  and  if  i^  ^Tthb 
so,  to  what  amount,  was  eminently  a  question  to  be  determined.  Thukso  Nrw 
Therefore  it  was  quite  proper  that  the  action  should  go  on  ;  and  if 
an  application  had  been  made  by  the  liquidators  to  stay  the  action, 
the  Court  would  have  said, ''  No,  it  is  proper  that  the  action  should 
be  tried."  But  the  question  whether  the  Court  will  allow  these 
creditors,  the  plaintiffs  in  the  action,  priority  for  the  fruits  of  their 
judgment,  is  another  question.  It  seems  to  me  that  there  is  no 
reason  for  staying  the  action  itself,  which  was  a  most  proper  and 
conyenient  mode  of  ascertaining  whether  damages  should  be 
obtained,  and,  if  so,  what.  This  is  not  a  case  in  which  I  can  say 
that  any  creditor  of  the  company  has  been  guilty  of  negligence  in 
not  applying  to  the  Court  to  stay  the  proceedings.  The  super- 
vision order,  which  was  made  on  June  16,  1888,  made  all  proceed- 
ings subsequently  taken  absolutely  void,  subject  only  to  the  power 
of  the  Court  under  section  87  to  allow  the  proceedings  to  go  on, 
There  does  not  appear  to  me  to  be  any  sufiScient  reason  to  induce 
me  to  give  the  plaintiffs  priority  over  other  creditors  in  the  face  of 
section  188,  which  says  that  as  a  consequence  of  a  voluntary  wind- 
ing-up the  property  of  the  company  shall  be  applied  in  payment  of 
its  liabilities  pari  passu.  Accordingly  I  am  of  opinion  that  this  is 
a  case  in  which,  in  the  exercise  of  the  discretion  given  to  the 
Court,  I  ought  not  to  allow  these  creditors  to  obtain  priority  over 
the  other  creditors,  or  to  disturb  the  imperative  rule  laid  down  by 
section  188. 

Then  it  is  said  that,  whatever  the  case  may  be  as  to  damages, 
the  plaintiffs  are  entitled  to  have  their  costs  of  the  action  paid  in 
full.  All  the  cases  upon  the  point  are  referred  to  by  Mr.  Buckley 
in  his  work  on  the  Companies  Acts  (5th  edit.,  p.  229),  where  they 
are  summed  up  as  follows :  "  The  intention  of  the  Act,  where 
there  is  a  resolution  passed  to  .wind  up  voluntarily,  is  (sect.  138) 
that  all  the  creditors  shall  be  paid  pari  passu,  and  the  Court  will 
therefore  interfere  by  injunction  to  restrain  one  creditor  from 
seizing  an  undue  share  of  the  assets  for  his  own  benefit.  And  if  a 
creditor  commence  or  proceed  with  an  action  for  his  debt  after  the 
winding-up  commences,  he  can,  at  most,  only  add  his  costs  to  his 
debt.'*    Then  the  authorities  are  stated  in  a  note. 
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1889.  That  appears  to  me  to  be  the  rule  I  must  follow  in  this  case — 

In  ioTthb  i^fti^oly)  that  the  plaintiffs  must  add  the  costs  of  action  to  their 
'^"g^'^c^""^  debt.  One  of  the  authorities  cited  to  me  on  behalf  of  the  plaintiffs 
was  Re  The  Great  Ship  Company ^  Limited  (p),  in  which  not  only  was 
the  action  begun  before  the  winding-up,  but  judgment  was  obtained 
in  the  action,  execution  was  issued,  and  the  sheriff  went  into 
possession  and  was  about  to  sell,  all  before  the  presentation  of  the 
petition  to  wind-up ;  and  on  those  grounds  it  was  held  that  the 
execution  creditor  ought  not  to  be  depriyed  of  the  fruits  of  his 
execution,  because,  as  it  was  said,  the  Court,  in  the  exercise  of  its 
discretion,  would  take  the  state  of  circums&nces  into  consideration. 

In  Smith,  Fleming  dk  Co.*8  Case  (q).  Lord  Justice  Turner  said, 
*'  The  main  purpose  of  the  Act,  as  I  understand  it,  is  the  collection 
and  distribution  of  the  assets  of  the  companies  for  the  general 
benefit  of  their  creditors,  and  amongst  the  creditors  pari  passu, 
and  this  discretion  of  the  Court  ought,  therefore,  as  I  think,  to  be 
exercised,  not  for  the  benefit  of  any  particular  creditor  or  creditors, 
but  for  the  benefit  of  the  general  body  of  creditors  interested  under 
the  Act." 

The  case  which  I  find  is  nearest  to  the  present  is  In  re 
Sahlonih'e  Hotel  Company  (r),  before  Vice- Chancellor  Stuart, 
where  a  resolution  was  passed  for  a  voluntary  winding-up,  and  was 
confirmed  on  the  28th  August,  1865,  and  on  the  same  day  a 
creditor  commenced  an  action  against  the  company  to  recover  his 
debt,  and  he  obtained  judgment.  An  application  was  made  to 
restrain  him  from  proceeding  under  that  judgment.  Vice-Chan- 
cellor Stuart  said,  ''  The  question  is  whether,  having  regard  to  the 
fact  that  this  is  only  a  voluntary  winding-up,  the  Court  will,  in  its 
discretion,  interfere.  By  the  188rd  section  of  the  Companies  Act, 
1862,  the  Legislature  declares  that  the  effect  of  a  resolution  to 
wind-up  a  company  voluntarily  shall  be,  that  all  the  creditors 
shall  be  paid  pari  passu.  Therefore,  after  the  resolution  is  passed 
and  confirmed,  each  of  the  creditors  is  entitled  to  a  proportionate 
share  of  the  assets.  But  to  allow  one  creditor  to  seize  the  whole, 
or  an  undue  share  of  the  assets  of  the  company  for  his  own  benefit, 
would  be,  in  effect,  to  render  nugatory  the  provisions  of  the  statuie. 

(2>)  4  D.  G.  J.  &  Sm.  63.  (q)  L.  R.  1  Ch.  538. 

(r)  L.  R.  3  Eq.  74. 
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The  execution  must,  therefore,  be  restrained."    With  every  word       i889. 
of  that  I  entirely  agree,  and  that  statement  of  the  law  has  never   j,^  ^[^hb 
been  dissented  from.    It  appears  to  me  to  express  precisely  what  Thurso  Nei;t 
I  understand  to  be  the  meaning  of  the  statute,  and  it  confirms  the 
opinion  I  form  on  the  case  now  before  me,  and  is  an  authority 
which  I  very  readily  follow* 

Then  with  regard  to  the  other  summons  :  the  summons  by  the 
liquidators  to  restrain  the  plaintiffs  from  proceeding  to  enforce  the 
inhibition  and  arrestment,  and  from  preventing  them,  the  liquida- 
tors, from  getting  in  the  property  and  debts  of  the  company  in 
Scotland — ^that  comes  within  the  188rd  section,  and  the  liquidators 
are  entitled  to  an  injunction  unless  the  plaintiffs  remove  the 
obstacles  they  have  imposed  to  the  winding-up  of  the  company.  I 
think  the  proper  course  is  to  make  one  order  on  both  summonses 
that,  so  far  as  the  orders  and  proceedings  in  the  Scotch  action  do 
interfere  with  the  winding-up,  the  plaintiffs  shall  do  all  in  their 
power  to  enable  the  liquidators  to  get  in  the  assets  of  the  company 
in  Scotland. 

With  regard  to  the  costs  of  these  applications,  the  costs  of  the 
plaintiffs  are  to  be  added  to  their  debt,  and  the  liquidators  will 
take  their  costs  out  of  the  assets.  The  plaintiffs  will  have  liberty 
to  prove  in  the  winding-up  for  their  debt  and  costs.  The  liquida- 
tors will,  of  course,  have  the  carriage  of  the  order* 

Solicitors :  Keeping  d:  Gloag. 
Ridsdule  d  Sons. 
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In  re  dale  and  PLANT,  LIMITED. 

Contract  by  Promoters — Ratificaiion  by  Directors — Articles  of  Association. 

The  promoters  of  a  company,  before  its  registration,  entered  into  an 
agreement  with  one  B.  to  appoint  him  secretary  to  the  intended  company 
for  a  period  of  five  years  on  condition,  of  his  taking  a  certain  number  of 
shares.  B.  did  so.  He  and  all  the  promoters  signed  the  Memorandum 
and  Articles  of  Association,  by  the  latter  of  which  five  of  the  promoters 
were  appointed  directors,  and  power  was  given  to  the  directors  to  enter 
into  an  agreement  with  B.  in  the  terms  of  the  previous  agreement  The 
directors,  after  the  registration  of  the  company,  merely  passed  a  resolution 
confirming  the  previous  agreement.  Before  the  expiration  of  the  period 
of  five  years  the  company  went  into  liquidation. 

Held :  That  the  directors*  resolution  did  not  constitute  a  new  contract, 
but  was  merely  an  attempt  to  ratify  a  contract  made  before  the  formation 
of  the  company,  and  this  the  company  could  not  do ;  that  the  mere  signa- 
ture of  the  articles  by  the  parties  to  the  previous  agreement  did  not  put 
B.  in  any  better  position,  and  that  as  there  was  no  binding  contract  with 
the  company  for  the  appointment  for  five  years,  B.  had  no  claim  in  the 
winding-up  for  damages  for  the  termination  of  his  office  as  secretary,  but 
had  a  claim  by  way  of  quantum  meruit  for  such  work  as  he  had  done. 


T 


HIS  was  a  summons  in  the  winding-up  of  Dale  and  Plant,  a 
company  registered  under  the  Companies  Acts,  by  which  Mr.  A.  J. 
Bloomer,  the  secretary  of  the  company,  claimed  for  arrears  of  salary, 
and  damages  for  breach  of  contract  under  the  following  circum- 
stances. On  October  18,  1886,  three  days  before  the  company  was 
registered,  Mr.  A.  J.  Bloomer  entered  into  an  agreement  with  the 
six  promoters,  but  which  purported  to  be  made  between  himself  of 
the  one  part  and  the  intended  company  of  the  other  part,  by  which 
it  was  provided  that  in  consideration  of  his  subscribing  for  200 
shares  of  £10  each  in  the  company  and  paying  for  them  in  full,  he 
should  be  secretary  of  the  company  at  a  certain  salary  for  a  period 
of  five  years.  The  six  promoters  and  Mr.  Bloomer  signed  this 
agreement,  and  Mr.  Bloomer  paid  for  his  200  shares.  On  October 
16th,  1886,  the  company  was  registered,  the  memorandum  and 
articles  of  association  were  signed  by  Mr.  Bloomer  and  the  six 
promoters.  By  the  articles,  five  of  the  six  promoters  were 
appointed  directors  of  the  company,  and  they  also  provided  that 
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Mr.  Bloomer  should  be  secretary  for  five  years,  and  that  the  directors        isso. 
might  for  that  purpose  adopt  the  terms  of  the  draft  agreement       i7^ 
already  prepared  and  settled  and  identified  by  the  signatures  of  the      ^^^^  & 
subscribers  to  the  memorandum  and  articles,  and  that  the  board  of     Liuitei). 
directors  should  accordingly  and  forthwith  make  binding  upon  the 
company  the  terms  of  such  draft  agreement.     The  articles  also 
empowered  the  directors  to  appoint  a  secretary  and  other  ofiScers. 
At  the  first  meeting  of  the  directors,  a  resolution  was  passed  con- 
firming the  agreement  of  October  ISth,  1886,  between  Mr.  Bloomer 
and  the  company.     The  company  having  passed  resolutions  for  a 
voluntary  winding-up,  the  court,  on  January  12th,  1889,  ordered  it 
to  be  continued  under  its  supervision.     Mr.  Bloomer  took  out  this 
summons  claiming  for  arrears  of  salary  and  damages  for  the  termi- 
nation by  the  winding-up  of  his  engagement  as  secretary  for  five 
years. 

Chadwyck  Healey  for  Mr.  Bloomer : — 

The  contract  was  a  valid  one :  Jones  v.  The  Victoria  Graving 
Dock  Co.  (a),  Howard  v.  Patent  Ivory  Manufacturing  Co.  (t), 
Jelland's  Case  (w),  Browne  v.  Ija  Trinidad  (x),  Logan's  Case  (y). 
The  resolution  of  the  directors  was  not  a  ratification  of  the  previous 
agreement,  but  constituted  an  entirely  new  contract,  the  terms  of 
it  being  identified  by  the  articles. 

Renshaw,  Q.C,  and  Levett,  for  the  liquidator,  were  not  called 
upon. 

Kay,  J. : 

I  do  not  see  how  I  can  help  the  applicant,  though  I  would  do  so 
if  I  were  able.  Mr.  Bloomer  was  the  secretary  of.  this  company, 
and  is  entitled  to  be  paid  for  all  the  work  he  performed,  and  for 
that  he  is  entitled  to  claim.  But  he  is  asking  for  damages  on  the 
ground  that  he  was  in  fact  appointed  secretary  for  five  years,  and 
that  his  appointment  was  summarily  determined  by  the  winding-up 
of  the  company  within  the  five  years.     The  contract  under  which 

(s)  2  Q.  B.  D.  314.  (x)  37  Cb.  D.  1. 

(0  38  Ch.  D.  156.  (y)  L.  R.  9  Eti.  149. 

{u)  L.  B.  4  E<{.  350. 
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1889.  he  claims  is  dated  October  ISth,  1886,  and  was  made  between 
lTm  himself  and  the  promoters  of  the  company,  bnt  before  the  company 
Dale  &  ^as  incorporated.  The  company  was  not  registered  till  the  16th 
Limited,  of  October,  and  it  has  been  settled  by  a  series  of  decisions  of  which 
their  logic  is  perhaps  the  most  satisfactory  part  of  them,  that  it  is 
impossible  for  a  company  to  ratify  anything  that  was  done  or  any 
contract  that  was  made  before  it  came  into  existence.  Here  the 
memorandum  and  articles  of  association  were  signed  by  seven 
persons,  of  whom  Mr.  Bloomer  was  one.  Now  the  draftsman  of 
the  articles  understood  the  law,  but  unfortunately  the  directors  did 
not,  because  instead  of  signing  a  new  agreement  in  the  same  terms 
between  themselves  and  Mr.  Bloomer,  they  contented  themselves 
with  doing  this — they  passed  a  resolution  confirming  the  agree* 
ment  of  the  18th  of  October,  1886,  between  Mr.  Bloomer  and  the 
company.  Now  there  was  no  agreement  between  Mr.  Bloomer  and 
the  company  at  all,  but  only  between  Mr.  Bloomer  and  the  pro- 
moters. The  directors  had  no  power  to  confirm  that  agreement* 
What  they  ought  to  have  done  was  to  have  entered  into  an  agree- 
ment in  the  same  terms,  and,  therefore,  that  resolution  was  an 
invalid  attempt  on  their  part  to  ratify  an  agreement  which  they 
were  incapable  of  ratifying.  Then  it  was  said  that  all  the  signa- 
tories to  the  memorandum  and  articles  were  appointed  directors  by 
the  articles.  That  appointment,  however,  did  not  take  efiect  until 
the  articles  were  signed;  therefore,  in  signing  the  articles,  they  did 
not  contract  with  Mr.  Bloomer  that  he  was  to  be  secretary.  It  was 
a  contract  by  shareholders  inter  se,  and  it  was  not  bettered  by  the 
fact  that  Mr.  Bloomer  was  himself  one  of  the  signatories  to  the 
memorandum  and  articles.  That  is  within  the  principle  of  Eley  v. 
The  Positwe  Government  Security  Life  Assurance  Go.  (z),  a  case 
which  was  followed  by  Braione  v.  La  Trinidad  (a),  accordingly 
there  was  no  appointment  by  the  articles  binding  on  the  company, 
and  the  resolution  passed  afterwards  did  not,  by  attempting  to  con- 
firm,— that  is  to  say,  to  ratify  a  contract  which  the  company  could 
not  ratify — appoint  Mr.  Bloomer  as  secretary.  He  is,  however, 
entitled  to  remuneration  by  way  of  quantum  meruit,  and  I  should  be 
inclined  to  measure  it  by  the  rate  mentioned  in  the  agreement,  but 

{z)  1  Ex.  Div.  20.  (a)  37  Ch.  D.  1. 
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the  claimant  wants  remuneration  as  for  five  years.  To  obtain  that, 
he  mast  show  an  agreement  binding  on  the  company  for  five  years. 
He  has  not  made  out  any  such  binding  agreement,  and,  therefore, 
so  much  of  his  claim  as  relates  to  damages  on  that  account  must  be 
disallowed. 
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1889. 

In  re 
Dale  & 

Plant, 
Limited. 


Solicitors :  Belfrage  d  Co. 

EUiSf  Munday  A  Bartrum. 


In  be  the  MERSINA,  TAESUS  AND  ADANA  EAILWAY 

CONSTRUCTION  COMPANY. 

Memorandum  of  Association — Power  to  Purchase  Company* s  ovm  Shares — 

Surrender  for  Value — Ultra  Vires, 

Company  A.  contracted  with  Company  B.  to  issue  to  the  latter  the 
whole  of  its  share  capital.  Company  B.  arranged  with  a  firm  of  contrac- 
tois  for  the  execution  of  some  works^  and  the  contractors  agreed  to  accept 
in  payment  certain  shares  in  Company  B.,  subject  to  a  condition  that 
Company  B.  would,  at  a  future  date,  accept  a  surrender  of  these  shares 
and  in  exchange  give  to  the  contractors  certain  shares  in  Company  A 
The  Memorandum  of  Association  of  Company  B.  made  special  provision 
for  enabling  such  a  transaction  to  be  carried  out 

Held:  That  a  clause  in  a  Memorandum  of  Association  authorising  a 
company  formed  under  the  Companies  Act,  1862,  to  buy  or  accept 
a  surrender  of  its  shares,-  otherwise  than  for  forfeiture,  is  ultra 
vires;  and  that  the  transa«tion  in  question  being  such  a  surrender 
was  invalid. 


HIGH  COURT 

OP  JUSTICE, 

CHANCERY 

DIVISION. 

Befohb 

Mr.  Justicb 

Sti&lino. 

1889. 

July  Idth. 


T 


HIS  was  a  motion  to  discharge  an  order  which  had  been  made 
in  chambers  for  the  delivery  of  certain  shares  to  the  applicants  on 
the  ground  that  such  delivery  would  involve  the  acceptance  by  The 
Mersinai  Tarsus  and  Adana  Railway  Construction  Company  of  a 
surrender  of  its  own  shares  otherwise  than  on  account  of  forfeiture, 
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1889 ,       add  was  therefore,  notwithstanding  the  existence  in  its  memorandum 
Ix^       of  association  of  a  power  for  this  purpose,  ultra  vires. 
^"x^f '"  &^'      The  Mersina,  Tarsus  and  Adana  Railway  Company  was  a  Turkish 
Adaita      company  formed  to  construct  and  work  a  railway,  and  The  Mersina, 

Kailwat  ^ 

CoNSTKucnox  Tarsus  and  Adana  Railway  Construction  Company  was  an  English 
company  incorporated  under  the  Companies  Act,  1862,  and  formed 
to  undertake  the  construction  of  that  railway*  A  cont^t  was 
made  between  the  railway  company  and  the  construction  company 
for  the  construction  of  the  railway,  and  the  consideratioti  for  the 
construction  to  be  paid  to  the  English  construction  company  by 
the  railway  company  was  to  be  partly  cash  and  partly  shares  in  the 
railway  company.  The  construction  company  thereupon  entered 
into  an  agreement  with  Sir  Thomas  Tancred  &  Co.,  contractors, 
for  the  construction  of  the  railway.  Clause  15  of  that  agreement 
provided  for  the  payment  as  follows :  "  The  construction  company 
will  pay  to  the  contractors  for  the  works  and  equipments,  matters 
and  things  hereby  undertaken  by  them,  the  sum  of  £248,500, 
which  shall  be  paid  and  satisfied  at  the  times  and  in  the  manner 
following,  that  is  to  say,  when  the  railway  company  shall  have  been 
definitely  constituted  and  the  said  concession  shall  have  been  abso- 
lutely vested  in  that  company  ....  the  contractors  shall  receive 
the  sum  of  £40,000,  payable  as  to  £16,500  part  thereof  in  cash, 
and  as  to  £28,500  the  balance  thereof  in  fully  paid  A.  shares  of  the 
construction  company.  The  contractors  shall  be  paid  the  balance 
of  the  said  consideration  by  instalments  as  the  works  proceed.  As 
to  £189,640  part  thereof  in  cash  and  as  to  £68,860  the  balance 
thereof  in  fully  paid  A.  shares  of  the  construction  company.** 
Clause  82  provided  that  **  The  construction  company  shall  so  soon 
as  they  lawfully  can  •  .  •  .  give  to  the  contractors  and  the  con- 
tractors shall  accept  one  fully  paid  £20  share  in  the  railway  com- 
pany in  exchange  for  every  A.  share  in  the  construction  company 
allotted  to  the  contractors  pursuant  to  these  presents."  By  the 
memorandum  of  association  of  the  construction  company,  among 
the  objects  of  the  company  was  the  following,  "  (f.)  To  call  in  and 
exchange  for  fully  paid  shares  in  the  said  Ottoman  Company  of 
equal  nominal  amount,  all  or  any  of  the  A.  shares  of  the  company 
so  soon  as  the  company  shall  be  in  a  position  to  do  so." 

The  railway  was  made,  but  questions  having  arisen  between  the 


HIGH   COUET   OP   JUSTICE.  843 

companies  and  the  contractors,  they  were  referred  to  arbitration,        1889. 
and  by  the  award  it  was  directed  that  the  contractors  should  pny       j^Thr 
£528  to  the  construction  company  and  this  company  should  there-  '^^^^^*^^''*» 
upon  transfer  to  the  contractors,  upon  request,  shares  in  the  con-       Adana 
struction  company  of  the  nominal  value  of  £12,780.     The  construe-  Constbuctiox 
tion  company,  however,  being  now  in  liquidation,  the  contractors  ^* 

took  out  a  summons  in  the  winding-up,  asking  that  instead  of 
shares  in  the  construction  company,  which  were  practically  value- 
less, the  shares  to  which  they  were  entitled  in  this  company  might 
be  treated  as  having  been  allotted  and  issued  to  them,  and  that 
then  in  exchange  for  them  they  should  have  shares  in  the  railway 
company.  The  liquidator  of  the  construction  company  was  willing 
to  give  them  shares  in  that  company,  but  although  he  admitted 
having  as  part  of  the  assets  of  the  construction  company  sufficient 
shares  of  the  railway  company  to  answer  the  claim  of  the  contrac- 
tors, he  objected  that  the  agreement  by  thd  construction  company 
to  give  in  exchange  for  its  A.  shares  the  railway  company's  shares 
which  it  had  received  and  the  provision  to  that  effect  in  the  memo- 
randum of  association  were  idtravireSf  as  the  construction  company 
would  be  accepting  a  surrender  of  its  A.  shares,  giving  for  them 
part  of  its  assets,  i.e.,  the  shares  it  had  itself  received  from'  the 
railway  company.  When  the  summons  was  heard  in  chambers  no 
counsel  appeared  on  behalf  of  the  liquidator,  and  by  arrangement 
the  order  asked  for  was  then  made,  but  without  prejudice  to  the 
liquidator  moving  afterwards  in  Court  to  discharge  it*  The  motion 
being  now  made. 

Bramwell  Davis  appeared  for  the  liquidator. 
W.  B.  Odgers  for  the  contractors. 

SxiBLiNa,  J. : 

This  is  a  motion  to  discharge  an  order  which  was  made  at 
chambers.  [His  lordship  stated  the  facts  and  continued.]  The 
objection  which  is  now  raised  on  behalf  of  the  liquidator,  which 
was  not  brought  before  me  at  chambers  at  all,  is  this,  whether  the 
agreement  which  was  made  is  within  the  powers  of  the  construction 
company.  Now  the  company  was  constituted  with  a  memorandum 
and  articles  of  association  in  the  usual  way,  and  one  of  the  objects 
for  which  the  company  was  established  was  expressly  to  carry  out 
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isso.  the  two  agreements  in  question,  and  the  company  takes  power  to 
t'^^       accept  in  exchange  for  fully  paid  shares  in  the  Ottoman  Company 

The  Meiisixa,  of  the  equal  nominal  amount,  all  or  any  of  the  A.  shares  in  the 
Adana      company  so  soon  as  the  company  shall  be  in  a  position  so  to  do. 

CoxsrarcTioN  ^^®  objection  is  founded  on  a  decision  of  the  House  of  Lords  in 
Co-  Trevor  \.  Whitxcorth  (b).  It  is  admitted  that  that  was  a  case  in 
which  the  company  had  no  power  by  its  memorandum  of  association 
to  accept  a  surrender  of  shares,  but  the  question  was  considered  at 
all  events  by  Lord  Macnaghten  as  to  what  the  result  would  be 
if  the  memorandum  of  the  company  had  taken  power  expressly 
to  accept  surrenders  of  shares,  and  the  conclusion  at  which  that 
noble  Lord  came,  was  expressly  and  distinctly  that  the  circumstance 
of  taking  power  in  the  memorandum  should  make  no  difference. 
He  says  this :  *^  The  third  point  is  one  of  general  importance.  It 
raises  the  question  whether  it  is  competent  for  a  company  formed 
under  the  Act  of  1862,  on  the  principle  of  limited  liability,  to 
purchase  its  own  shares  when  it  is  authorized  by  its  articles  to  do 
so.  The  consideration  of  that  question,  as  it  appears  to  me, 
necessarily  involyes  the  broader  question  whether  it  is  competent 
for  a  limited  company  under  any  circumstances  to  invest  any 
portion  of  its  capital  in  the  purchase  of  a  share  of  its  own  capital 
stock,  or  to  return  any  portion  of  its  capital  to  any  shareholder 
without  following  the  course  which  parliament  has  prescribed.  If 
the  case  were  not  in  some  degree  embarrassed  by  the  decision  in 
In  re  Dronfield  SilksUme  Coal  Company  (o),  and  by  dicta  in  earlier 
cases,  I  should  answer  both  questions  in  the  negative  without  the 
slightest  doubt  or  hesitation.  It  appears  to  me  that  the  notion  of 
a  limited  company  taking  power  to  buy  up  its  own  shares  is 
contrary  to  the  plain  intention  of  the  Act  of  1862,  and  inconsistent 
with  the  conditions  upon  which,  and  upon  which  alone.  Parliament 
has  granted  to  individuals  who  are  desirous  of  trading  in  partner- 
ship the  privilege  of  limiting  their  liability.'*  Then  he  goes  on  to 
discuss  some  of  the  cases,  and  then  at  page  436  he  says  this :  "It 
seems  to  me  that  if  a  power  to  purchase  its  own  shares  were  found 
in  the  memorandum  of  association  of  a  limited  company,  it  would 
necessarily  be  void.    There  are  two  conditions  of  the  memorandum — 

(t)  12  App.  Cas.  409.  (c)  17  Ch.  D.  76. 
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the  condition  defining  the  objects  of  the  company,  and  the  condition  i889. 
defining  its  capital — one  or  both  of  which  would  be  affected  by  such  i^^ 
a  power.     It  must,  therefore,  be  considered  in   connection  with  ThbMmwina, 

*^  '  '  Tarsub  k 

each,"  and  he  goes  on  to  deal  with  it,  and  comes  to  the  conclusion  Adana 
that  if  such  a  clause  was  to  be  found  in  the  memorandum  ot  Q^jf^^^^^o^ 
association,  it  would  be  repugnant  and  contrary  to  itself,  or  at  aU  ««• 
events  it  would  have  the  effect  of  reducing  one  of  the  statutory 
conditions  of  the  memorandum  to  an  empty  form.  Then  at 
page  488  he  deals  with  the  question  of  forfeiture  and  surrender 
of  shareSi  and  he  comes  to  the  conclusion  that  a  forfeiture  being 
contemplated  by  the  Act  itself  is  not  affected  by  the  memorandum. 
^'  There  can  be  no  question  as  to  the  power  of  a  company  in  a 
proper  case  to  forfeit  shares."  Then  he  goes  on :  *'  Surrender  of 
shares  stands  on  a  different  footing.  It  is  not  mentioned  in  the 
Companies  Acts,  but  I  conceive  there  can  be  no  objection  to  the 
surrender  of  shares  which  are  liable  to  forfeiture.  A  surrender 
of  shares  in  return  for  money  paid  by  the  company  is  a  sale,  and 
open  to  the  same  objections  as  a  sale,  whatever  expression  may 
be  used  to  describe  or  disguise  the  transaction."  Lord  Justice 
Lindley  in  the  recent  edition  of  his  book  has  referred  to  that  as 
being  a  binding  authority.  He  says,  "  It  is,  however,  now  settled 
that  a  company  governed  by  the  Companies  Act,  1862,  cannot 
lawfully  apply  its  funds  in  buying  up  its  own  shares  even  if 
empowered  to  do  so  by  its  original  articles  or  by  special  resolution, 
or  even  by  its  memorandum  of  association.  This  last  point  has 
not  been  actually  decided,  but  is  practically  determined  by  the 
decision  of  the  House  of  Lords  in  Trevor  v.  Whitworth  and  the 
judgment  of  Lord  Macnaghten  is  very  clear  upon  the  point." 

In  the  case  of  Lee  v.  Neuchatel  Asphalte  Company,  the  same 
Lord  Justice  says  this :  *'  The  Act  does  not  say  that  dividends  are 
not  to  be  paid  out  of  capital,  but  there  are  general  principles  of  law 
according  to  which  the  capital  of  a  company  can  only  be  applied 
for  the  purpose  mentioned  in  the  memorandum  of  association. 
That  is  a  fundamental  principle  of  law,  and  if  any  of  these  purposes 
are  expressly  or  impliedly  forbidden  by  the  statutes,  the  capital 
cannot  be  applied  for  those  purposes  even  though  there  may  be  a 
clause  in  the  memorandum  that  it  shall.  That  was  pointed  out  by 
the  House  of  Lords  in  Trevor  v.  Whiticorth  and  particularly  in 
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1880.        the  elaborate  judgment  of  Lord  Macnaghten,  in  which  he  expressed 
l^^       an  opinion,  although  the  point  was  not  before  him  for  decision, 

ThbMbbsixa,  that  if  a  company  put  into  the  memorandum  of  association  a  clause 
kDAVK      authorizing  it  to  spend  its  capital  in  buying  up  its  own  shares,  such 

CowsraucnoN  *  contract  would  be  ultra  vires.     That  was  only  an  expression  of 
^^'        opinion  by  the  learned  lord,  but  no  one  who  has  carefully  studied 
the  Acts  of  Parliament  can  entei-tain  any  doubts  as  to  the  sound- 
'  ness  of  the  opinion." 

In  that  state  of  the  authorities  I  must  come  to  the  conclusion 
that  the  clause  in  the  memorandum  of  association  which  authorizes 
the  company  formed  under  the  Act  of  1862  to  buy  or  accept  the 
surrender  otherwise  than  for  forfeiture  of  its  own  shares  is  ultra 
vires.  Then  what  is  the  provision  I  have  got  to  deal  with  here  ? 
It  is  an  agreement  by  the  company  that  in  certain  events  the 
company  will  give,  and  the  contractors  shall  accept,  one  fully  paid 
share  in  the  railway  company  in  exchange  for  every  A.  share  in  the 
Construction  Company,  that  is  to  say  the  English  Company  will 
give  an  A.  share  and  that  thereupon  the  contractor  shall  surrender 
to  the  English  Company  one  of  the  shares  in  that  company — it  is 
an  agreement  for  the  surrender  of  shares  for  value  to  the  company. 
That,  in  accordance  with  what  is  laid  down  in  Trevor  v.  Whitworth, 
appears  to  be  beyond  the  powers  of  the  company,  and  con- 
sequently, so  far  as  the  claim  of  the  contractor  is  founded  upon 
that,  it  appears  to  me  to  be  invalid. 

The  result  of  this  is  that  the  order  must  be  discharged,  because  I 
cannot  treat  that  as  a  binding  contract  which  would  take  priority 
over  the  claims  of  other  creditors  of  the  company,  but  the  articles 
of  association  of  the  company  by  clause  115  contain  a  provision  by 
which,  subject  to  the  other  claims  of  the  creditors,  the  shares  in  the 
railway  company  may  be  dealt  with  for  the  benefit  of  holders  of 
A.  shares  in  the  English  Company.  In  what  I  now  say  I  am  not 
to  be  understood  as  in  any  way  prejudicing  the  claim  which  may  be 
hereafter  made  under  article  115.  Therefore,  all  I  do  on  the 
present  occasion  is  to  discharge  the  order  made  in  chambers  and 
direct  the  summons  to  stand  over  until  after  the  claims  of  other 
creditors  have  been  ascertained. 

Solicitors  :  Linklater  d  Co. 

Warhurton  d-  De  Paula. 
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In  re  MYSORE  WEST  GOLD  MINING  COMPANY.         qk^justicr! 

chancery' 

DIVISION 
Companies  Act,  1862,  Sees.  138,  161  and  162 — Assisting  Compulsory  Arbitration 

— Jurisdiction  of  Court — Judicature  Act,  1873,  Sec,  100,  and  R.  S,  C,  ^j^  Justice 
1883,  0.  XXXVIL,  r.  5.  Chitty. 

1889 

Where  an  Act  of  Parliament  has  made  arbitrators  the  only  tribunal  for         s«^ 
the  determination  of  a  question  (as  in  the  case  of  a  compulsory  arbitration    July  27 tli. 
under  sec.  162  of  the  Companies  Act,  1862,  to  determine  the  price  to  be 
paid  for  the  purchase  of  the  interest  of  any  shareholder  who  dissents  from 
a  scheme  of  reconstruction  under  sec.  161),  the  Court  will  give  its  assistance, 
although  it  will  not  assist  a  mere  domestic  forum. 

Where  a  liquidator  in  a  voluntary  liquidation,  being  a  party  before  such 
a  tribunal,  applied  to  the  Court  for  an  order  directing  a  commission  to  issue 
for  the  examination  of  witnesses  abroad. 

Held :  That  the  application  was  within  sec.  138  of  the  Companies  Act, 
1862,  and  was  made  in  a  "matter"  within  the  meaning  of  the  Judica- 
ture Act,  1873,  sec.  100,  and  Rules  of  the  Supreme  Court,  1883, 
O.  XXXYII.,  r.  5,  and  that  the  Courts  having  jurisdiction,  would  assist 
such  an  arbitration,  and  therefore  made  the  desired  order. 


T 


HIS  was  an  adjourned  summons. 

The  Mysore  West  Gold  Mining  Company  was  incorporated  under 
the  Companies  Acts  in  January,  1886|  with  a  capital  of  £125,000 
in  shares  of  £1  each.  In  November,  1888,  the  company  passed 
resolutions  for  a  voluntary  liquidation,  and  for  a  reconstruction  by 
the  sale  and  transfer  of  its  business  and  assets  to  a  new  company. 
It  was  proposed  by  the  scheme  of  reconstruction  that  the  capital  of 
the  new  company  should  be  £180,000  in  shares  of  £1  each,  and 
that  each  member  of  the  old  company  should  be  entitled  to  an 
allotment  of  three  shares  in  the  new  company  with  IBs.  credited 
as  paid  up  on  each  such  share,  in  exchange  for  every  two  fully  paid 
shares  held  by  him  in  the  old  company.  Among  the  old  company's 
shareholders  was  another  Indian  Gold  Company  who  held  12,000 
shares,  and  who  dissented  from  the  proposed  scheme  of  reconstruc- 
tion, and  therefore  gave  notice  to  the  liquidator  requiring  him 
under  section  161  of  the  Companies  Act,  1862,  either  to  abstain 
from  carrying  the  resolutions  into  effect,  or  to  purchase  its  interest 
in  the  old  company  at  a  price  to  be  determined  by  arbitration  under 
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1889.       section  162.    Arbitrators  having  been  appointed,  the  dissenting 

In^      company  submitted  that  the  valne  of  the  old  company's  shares 

Mtsorb     must  be  158.  each,  as  the  scheme  of  reconstruction  fixed  this  as 

Wbst  Gold 

Mnazro  Co.  the  amount  to  be  deemed  as  paid  up  on  the  new  company's  £1 
shares  agreed  to  be  given  in  exchange.  The  liquidator  objected  to 
the  arbitrators  taking  this  as  the  test  of  the  value  of  the  old  com- 
pany's shares,  and  submitted  that  the  price  to  be  paid  to  the  Indian 
Gold  Company  could  be  ascertained  only  on  the  basis  of  what  the 
shares  would  have  been  worth  in  the  absence  of  any  scheme  of 
reconstruction.  He,  therefore,  with  a  view  to  ascertain  the  value 
of  the  company's  assets  in  India,  now  applied  to  the  Court  for 
liberty  in  the  name  of  the  company  to  sue  out  a  commission,  or 
that  a  letter  of  request  might  be  issued  directed  to  the  judges  of 
the  High  Court  of  Judicature,  Madras  Presidency,  in  the  empire 
of  India,  for  the  examination  of  certain  persons  vivd  voce  as 
witnesses* 

Byrne,  Q.C,  and  Orosvenor  Woods  for  the  liquidators  : — 

The  Court  has  jurisdiction  to  make  the  order.  This  application 
is  made  under  section  188  of  the  Companies  Act,  1862,  and  by 
Order  87,  r.  5,  B.  S.  C.  1888,  the  Court  may  direct  a  commission 
to  issue  for  the  examination  of  witnesses.  This  is  a  compulsory 
arbitration,  and  our  only  mode  of  arriving  at  the  value  of  the  assets 
is  by  examining  the  witnesses  who  are  in  India,  and  the  Court  will 
help  us  to  this :  Thorpe  v.  Macatdey  (d).  The  Brittsh  Empire 
Shipping  Go.  v.  Somes  (e).  [They  also  referred  to  the  Evidence  by 
Commission  Acts,  1859  and  1885.] 

Ernden  for  the  Indian  Gold  Company  : — 

The  Court  cannot  make  the  order.  There  is  no  cause  or  matter 
before  it  in  which  it  can  make  the  order :  Judicature  Act,  1873, 
s.  100.  In  the  cases  cited  there  were  actions  pending  at  common 
law,  and  equity  assisted  the  parties.  But  this  is  merely  a  private 
matter,  and  the  Court  will  not  assist  a  private  forum.  In  any  case 
such  a  commission  cannot  be  necessary,  as  the  value  of  the  shares 
has  been  fixed  by  the  scheme. 

(d)  6  Mad.  218.  (e)  3  £.  &  J.  433. 
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CHITTy,  J. :  1889. 

This  is  an  application  by  the  liquidator  in  a  voluntary  winding-       j^j^ 
up  for  a  commission  to  India^to  examine  certain  named  witnesses.   ^^'^Jf' 
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and  the  first  question  is  whether  the  Court  has  any  jurisdiction  to  Mining  Co. 
make  the  order.  [His  lordship  stated  the  facts  and  continued.] 
Now  it  is  clear  from  the  162nd  section  of  the  Act  of  1862  that  this 
is  a  compulsory  arbitration,  that  is  to  say,  that  the  statute  has 
enacted  that  the  price  is  to  be  determined  in  this  way,  and  it 
cannot  be  determined  in  any  other  way.  The  S7th  Order  of  Bule  5 
of  the  General  Orders  runs  thus :  **  The  Court  or  a  Judge  may 
in  any  cause  or  matter  where  it  shall  appear  necessary  for  the 
purposes  of  justice  make  any  order  for  the  examination/*  and  so 
forth,  that  is,  may  direct  a  commission  to  issue.  The  first  point 
raised  by  Mr.  Emden  is,  that  this  application  is  not  made  in  a 
*' matter" — it  certainly  is  not  made  in  a  "cause" — within  the 
meaning  of  that  term  as  used  in  the  rule,  and  he  refers  to  a 
definition  of  a  ''  matter  "  in  the  100th  section  of  the  Judicature 
Act,  1878.  "  Matter,"  according  to  that  definition,  includes  "  every 
proceeding  in  the  Court,  not  in  a  cause."  Mr.  Emden  says  in 
substance,  that  there  is  no  "  matter  "  within  the  meaning  of  that 
definition.  The  answer  to  that  is  that  this  is  an  application  in  a 
"matter."  The  liquidator  could  not  get  here  unless  he  was 
making  the  application  in  some  "  matter."  He  is  making  it  in 
the  matter  of  the  Companies  Act&  This  being  a  yoluntary 
liquidation,  section  188  gives  the  liquidator  power  to  apply  to  the 
Court  to  determine  any  question  arising  in  the  matter  of  the 
winding-up,  or  to  exercise,  as  regards  the  enforcing  of  calls  or  in 
respect  of  any  other  matter,  all  or  any  of  the  powers  which  the 
Court  might  exercise  if  the  company  were  being  wound  up  by  the 
Court.  Consequently,  it  appears  to  me  plain  that  this  is  a  matter 
within  the  6th  rule  of  the  87th  Order  to  which  I  have  referred. 
Then  I  must  see  within  the  language  of  the  rule,  that  the  purposes 
of  justice  render  it  necessary  that  there  should  be  this  commission. 
Unless  I  am  satisfied  affirmatively  of  that,  I  ought  not  to  grant  a 
commission.  The  subject-matter  of  the  company's  property  is 
altogether  in  India,  and  the  contest  that  has  arisen  before  the 
arbitrators  is  not  one  really  of  a  small  sum  of  money*  The  dis- 
sentient company  claims  no  less  than  £9,000  as  being  the  value  of 
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1889.  the  £12,000  in  shares  which  it  holds.  Upon  the  evidence  before  me 
IiTiLB  ^^  ^^^^  appear  that  the  purposes  of  justice  require  that  there  should 
Myborb  he  an  examination  of  witnesses  in  India  who  can  speak  to  the  yalue 
MiNZNo  Co.  of  the  property.  I  think  Mr.  Emden's  clients  are  entitled  to  make 
use  of  the  argument  as  to  the  terms  of  the  exchange  of  the  shares 
in  the  old  company  for  shares  in  the  new,  as  one  element  before 
the  arbitrators,  and  that  they  may  take  that  into  consideration  and 
give  due  weight,  whatever  the  weight  may  be,  to  it  in  determining 
this  question  of  price,  but  to  say  that  this  agreement  fixes  the 
price,  for  the  purpose  of  the  dissentient  shareholder,  at  15s.  per 
share,  is  to  put  forward  a  proposition  which  I  think  cannot  bo 
maintained.  As  I  pointed  out  during  the  argument,  where  a  new 
company  is  constituted  for  the  purpose  of  buying  the  assets  of  a 
company  winding  up,  and  the  new  company  is  going  to  bring  more 
capital  and  embark  that  in  the  undertaking,  and  to  get  also  share- 
holders who  will  still  be  liable  to  pay  a  sum  upon  the  shares  that 
they  take,  that  forming  part  of  the  capital  with  which  they  will 
conduct  the  undertaking  in  future,  it  does  not  at  all  follow  that  the 
price  per  share  really  forms  the  true  value  which  is  to  be  ascer- 
tained for  the  purposes  of  this  arbitration.  Many  illustrations 
could  be  given  to  show  that  the  new  company  may  be  buying  on 
fair  terms,  but  giving  more  than  the  price  which  the  dissentient 
shareholder  is  entitled  to  for  his  shares.  In  making  these  obser- 
vations I  leave  the  arbitrators  entirely  unprejudiced  as  to  any  con- 
clusion they  may  come  to.  They  may  take  this  matter  into 
consideration  and  give  it  its  due  weight.  It  is  not  the  determining 
element,  as  Mr.  Emden  argued  it  was,  because,  of  course,  if  it  was 
the  determining  element,  there  would  be  no  commission. 

But  then  Mr.  Emden  argued  that  the  Court  would  not  give 
assistance  to  an  arbitration.  That  argument  was  met  by  the  two 
authorities  that  Mr.  Byrne  cited,  the  case  in  Maddock's  Reports 
and  the  case  in  Kay  and  Johnson's  Reports,  and  putting  those  two 
cases  together,  the  result  appears  to  be  this — the  Court  will  not 
assist  a  mere  domestic  forum  by  granting  a  commission,  but  the 
Court  will  give  the  assistance  to  a  forum  which  is  of  that  nature 
where  an  Act  of  Parliament  has  made  that  the  only  tribunal  for 
determining  the  question.  That  is  plainly  the  effect  of  Lord 
Hatherley's  decision  in  the  cape  of  the  British  Empire  Shipping  Co. 
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T.  Sonies  (/)•  I  think  it  would  be  far  too  narrow  a  distinction  to  i889. 
attempt  to  make,  if  I  assented  to  Mr.  Emden*s  proposition,  which  i^p^ 
was  that  Lord  Hatherley  came  to  this  determination  in  a  case  ^^^^^ 

•^  .11  Wb8T  Gold 

where  the  proceedings  had  been  commenced  by  action,  and  there  Mining  Co. 
had  been  a  compulsory  reference  of  the  action.  It  appears  to  me 
that  Lord  Hatherley's  proposition  has  a  much  wider  import;  in 
fact,  I  take  it  as  he  puts  it,  not  being  sure  that  the  word  *'  public  " 
is  the  right  epithet  to  apply  to  ^'  foimm."  But  with  that  criticism, 
which  is  a  mere  verbal  one,  I  think  he  has  stated  the  right  rule. 
He  says  in  his  judgment  in  that  case  (after  stating  Lord  Eldon's 
proposition),  "  If  that  is  the  foundation  of  the  objection  to  this 
Court  giving  discovery,  and  it  is  the  only  one  mentioned  by  Lord 
Eldon  " — in  which  I  understand  him  to  say  it  is  the  only  objection 
that  could  be  raised — '*  it  is  clear  that  it  cannot  be  in  any  way 
applicable  to  a  case  like  the  present,  a  case  of  compulsory  arbitra- 
tion before  a  public  forum  which  the  Legislature  has  provided  for 
the  determination  of  questions  like  the  present ;  not  a  voluntary 
arbitration  before  private  friends,  bat  before  the  tribunal  which  the 
Legislature  has  thought  fit  to  employ,"  I  therefore  make  the 
order  asked  for. 

Byrne,  Q.C. :  The  order  will  be  according  to  the  summons. 

Ghittt,  J. :  Yes.  As  this  is  to  India  yon  must  follow  out  the 
directions.  I  find  this  in  the  chief  clerk's  note.  '^  The  Lord 
Chancellor  has  directed  that  as  to  the  cases  of  requests  for  exami- 
nation of  witnesses  abroad,  their  lordships  have  agreed  that  it  is 
desirable  that  such  requests  shall  not  be  delivered  to  the  solicitors, 
but  that  the  officers  of  the  division  where  the  order  for  a  request  is 
made,  should  obtain  the  signature  of  the  president  of  the  division, 
and  transmit  the  request  direct  to  Her  Majesty's  Secretary  of  State 
for  Foreign  Affairs  to  be  forwarded  abroad."  I  think  that  has 
some  application  to  this  case.  The  Begistrar  will  look  at  it.  The 
costs  of  this  application  will  be  costs  in  the  arbitration. 

Solicitors  :  Snell,  Son  <i  Greenip. 
Trinders  d-  Co. 

(/)  3  K.  &  J.  433. 
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WESTON  V.  THE  NEW  GUSTON  COMPANY. 

Companies  Act,  1362,  Sec,  161 — Special   ResoltUion  giving  option  to  require 
Allotment  of  Sf tares  within  time  fixed — Deed  varying  time — Ultra  Vires. 

A  company,  by  special  resolution,  in  August,  1887,  decided  to  transfer 
its  undertaking  to  a  new  company  on  terms  that  the  shareholders  in  the 
old  should  within  one  month  (subsequently  by  special  resolution  extended 
to  April  6, 1888,)  be  entitled  to  require  an  allotment  to  them  of  certain 
shares  in  the  new  company.  By  agreement  of  May  2,  1888,  between  the 
liquidator  of  the  old  company  and  the  new  company,  it  was  provided  that 
**  every  member  of  the  old  company  shall  be  entitled  to  require  "  the  new 
company  to  allot  to  him  certain  shares.  The  new  company  covenanted  by 
deed-poll  of  May  11, 1888,  with  the  members  of  the  old  company  to  cany 
out  the  agreement  of  May  2.  Some  months  after  this,  the  plaintiff,  who  had 
taken  steps  in  Colorado,  but  unsuccessfully,  to  prevent  the  carrying  out  of 
the  scheme  embodied  in  the  special  resolutions  of  the  old  company,  en- 
deavoured to  exercise  the  option  to  take  shares  in  the  new  company,  con- 
tending that  by  the  deed-poll  of  May  11  the  new  company  had  covenanted 
to  give  every  member  of  the  old  company  such  an  option.  In  aflirming 
the  decision  of  Kay,  J.,  but  on  different  grounds. 

Held  {per  Cotton  and  Lopes,  L.J  J.) :  That  the  words  "  every  member** 
in  the  deed  of  May  2,  did  not  intend  to  extend  the  option  to  those 
members  who  had  not  come  in  within  the  period  fixed  by  the  special 
resolutions  of  the  old  company,  and  that  as  the  plaintiff  had  not  done  so, 
she  was  excluded. 

Held  {per  Fry,  L.J.)  :  That  by  "  every  member"  the  deed  had  intended 
to  extend  the  option  to  every  member  whether  he  had  exercised  the  option 
within  the  time  limited  by  the  special  resolutions  or  not,  but  that  as  such 
variation  of  the  terms  of  the  special  resolutions  was  beyond  the  power  of 
the  liquidator,  the  deed  of  May  2  was  of  no  effect  to  confer  a  new  option 
on  the  plaintiff. 
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HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  Eay  (reported 
ante^  Part  IV.,  p.  225).  The  plaintiff^  Mrs.  Weston,  was  the 
holder  of  8,950  shares  in  the  Guston  Silver  Mine  Company,  a 
company  formed  in  1886  to  work  a  mine  in  Colorado.  In  August, 
1887,  the  company  passed  a  series  of  special  resolutions  under 
section  161  of  the  Companies  Act,  1862,  for  the  voluntary  winding 
up  of  the  company  and  the  transfer  of  its  assets  and  liabilities 
to  a  new  company,  to  be  called  the  New  Guston  Company. 
By  the  4th  of  such  resolutions  it  was  provided  (there  being 
two  classes  of  shares)  that  the  B.  shareholders  should  receive 
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in    exchange  for  their   shares   in  the    old    company  fully  paid       i889. 
shares  in  the  new  company,   but  that    the  A  shareholders  in   'W'BsioKv. 
exchange  for  their  shares  should  get  shares  with  only  lis.  6d.   ^^^  ^^ 

°  ©  J  .GUBTON  Co. 

credited  as  paid  up.  The  7th  resolution  provided  that  "  Eveiy 
shareholder  in  the  old  company  who  may  be  desirous  of  exchanging 
his  shares  in  the  old  company  for  shares  in  the  new  upon  the 
aforesaid  terms,  shall  signify  such  desire  to  the  liquidator  within 
one  calendar  month  of  the  confirmation  of  these  resolutions,  and 
shall  within  the  same  period  satisfy  all  liabilities  in  respect  of  his 
shares  in  the  old  company."  The  8th  resolution  was  as  follows  : 
**  Any  shares  in  the  new  company  which  may  not  be  taken  up  by 
the  shareholders  of  the  old  company  upon  the  aforesaid  terms 
and  within  the  aforesaid  period  of  one  calendar  month,  may  be 
issued  and  allotted  by  the  board  of  the  new  company  to  such 
persons  and  upon  such  terms  in  all  respects  as  they  may  think 
fit."  These  resolutions  were  followed  by  a  deed  of  September  9, 
ISSTy  between  the  liquidator  of  the  old  company  and  a  trustee  on 
behalf  of  the  new  company  which,  after  providing  for  the  handing 
over  all  the  assets,  continued,  ^'  Provided  that  no  member  of  the 
old  company  should  be  entitled  to  require  any  shares  in  the  new 
company  to  be  allotted  to  him  until  he  should  have  complied  with 
the  conditions  specified  in  the  4th  and  7th  of  the  said  special 
resolutions."  In  March,  1888,  the  old  company  passed  new  special 
resolutions  modifying  those  of  August,  1887>  by  providing  that 
every  shareholder  of  the  old  company,  whether  a  holder  of  A  or  B 
shares,  should  alike  be  entitled  to  require  shares  in  the  new 
company  to  be  allotted  to  him  in  exchange,  but  in  either  case 
only  17a.  6d.  should  be  credited  on  the  new  company's  shares 
so  issued;  and  by  providing  that  the  one  month  from  the 
confirmation  of  the  original  resolutions  limited  for  shareholders 
in  the  old  company  to  apply  for  shares  in  the  new  company 
should  be  extended  to  one  month  from  the  confirmation  of 
these  second  special  resolutions.  This  further  period  of  one 
month  expired  on  April  6,  1888.  By  deed  dated  May  2,  1888, 
made  between  the  liquidator  of  the  old  company  and  the  new 
company  virith  a  view  to  carrying  out  the  sale  to  the  new  company 
in  the  terms  of  the  special  resolutions,  after  reciting  the  first  set 
of  resolutions,  the  deed  of  September  9,  1887,  and  the  new  resolu- 
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1889.  tions,  and  proyiding  for  the  transferi  continued,  "  As  the  residue 
Wboton  9.  ^^  *^®  consideration  for  the  said  sale  every  member  of  the  old 
Thb  New  company  shall  in  respect  of  each  share  therein  held  by  him, 
whether  of  the  A  series  or  B  series,  be  entitled  to  require  the  new 
company  to  allot  to  him  or  his  nominee  one  £1  share  in  the  new 
company  to  be  issued  as  paid  up  to  the  extent  of  17«.  6d.  and 
with  a  liability  attached  to  it  of  2«.  6d"  The  new  company 
executed  a  deed  poll  dated  May  11,  1888,  covenanting  with  the 
members  of  the  old  company  to  perform  the  agreement  of  May  2. 
These  deeds  of  May,  1888,  specified  no  time  within  which  the 
holders  of  the  old  company's  shares  were  to  be  '' entitled  to  require" 
the  new  company  to  allot  the  shares  in  exchange.  The  plaintiff  had 
notice  of  the  periods  fixed  by  the  special  resolutions  for  applying 
for  shares  in  the  new  company,  but  instead  of  availing  herself  of 
her  option,  she  took  steps  in  Colorado,  but  unsuccessfully,  to 
prevent  the  carrying  out  the  sale  from  the  old  to  the  new  company. 
In  February,  1888,  she  had  written  to  the  liquidator  expressing 
her  dissent  from  the  scheme.  In  July  and  September,  1888, 
successive  notices  were  issued  by  the  new  company  to  the  share- 
holders in  the  old  company  (but  not  to  Mrs.  Weston)  inviting 
them  to  come  in  and  take  shares,  and  it  was  not  till  October,  1888, 
that  the  new  company  ceased  to  allow  the  exercise  of  the  option. 
When  the  special  resolutions  of  March,  1888,  were  passed,  the 
shares  in  the  new  company  were  unsaleable,  but  by  November, 
1888,  they  had  risen  to  a  premium.  In  this  month  she  thereupon 
attempted  to  exercise  her  option,  claiming  that  under  the  deeds  of 
May  2  and  11,  she  had  such  a  right  even  though  the  periods  limited 
by  the  special  resolutions  had  expired.  The  new  company,  however, 
refused  to  recognise  her  claim,  whereupon  she  brought  an  action 
claiming  from  this  company  an  allotment  of  8,950  shares  with 
178.  6d.  credited  as  paid  up  on  each.  On  April  16,  Mr.  Justice 
EliY  decided  against  her  claim,  and  she  now  appealed. 

Sir  Horace  Davy,  Q.C.^  Marten,  Q.C.,  and  Warrington  for  the 
appellant : — 

The  deed  of  May  2,  1888,  was  the  first  that  established  the 
legal  character  of  vendor  and  purchaser  between  the  two  companies. 
In  pursuance  of  that  deed  the  company  executed  the  deed-poll  of 
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May  11.    The  coyenant  in  this  deed  is  the  one  nnder  which  the        i889. 
plaintiff  sues.    By  that,  "  every  memher  of  the  old  company  .  .  .    wb^gvv. 
shall  be  entitled  to  require "  an  allotment.     This  amounted  to  a  ^^"  ^^ 
covenant  between  the  new  company  and  Mrs.  Weston,  for  breach 
of  which  she  could  sue.     Delay  is  immaterial  as  a  defence  per  se 
to  an  action  for  breach  of  covenant. 

[Fry,  L.J. :  I  presume  you  do  not  dispute  that  ''entitled  to 
require  "  in  the  deed  of  May  2  meant  within  a  reasonable  time  ?] 

The  company  might  after  that  deed  have  .served  her  with  notice 
to  come  in  within  a  reasonable  time.  They  actually  served  the 
other  shareholders  with  notices  in  July  and  August.  She  had  no 
notice  given  her  of  her  rights  under  the  deed-poll,  as  was  done  to 
the  other  shareholders.  When  she  became  aware  of  the  deed-poll 
she  at  once  claimed  her  rights.  Laches  is  not  a  defence  in  a 
court  of  law,  but  lying  by  may,  on  th^  doctrine  of  estoppel,  be  treated 
as  abandonment.  It  is  not  shown  that  notice  of  the  deed-poll  was 
ever  given  to  her. 

[Cotton,  L.J. :  Was  her  action  in  Colorado  taken  as  a  refusal 
by  her  of  her  option  ?] 

That  does  not  seem  to  have  been  set  up  by  the  other  side.  The 
action  in  Colorado  was  begun  before  the  date  of  the  deed.  Her 
notice  to  the  liquidator  in  February,  1888,  was  not  sufficient  to 
make  her  ''  a  dissentient  "  within  section  161  of  the  Act  of  1862, 
as  it  did  not  satisfy  the  requirements  of  that  section.  Hers  is  a 
legal  claim.  That  standing  by  is  no  answer  to  a  legal  claim  is 
shown  by  the  case  of  Three  Towns  Banking  Co.  v.  Maddever  (g). 

[They  also  cited  Prendergast  v.  Twrton  Qi) ;  Clark  v.  Hart  (t)]. 

Bigby^  Q.C.,  and  Chadwyck  Healey  for  the  company : — 

The  plaintiff  was  not  entitled  to  any  notice  from  the  company,  as 
by  the  Articles  the  company  was  only  bound  to  serve  notices  on 

(g)  27  Ch.  D.  623.  (^)  1  Y.  &  Col.  98 

(i)  6  H.  L.  C.  633. 

A  A  2 
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1889.  shareholders  having  registered  addresses  in  the  United  Kingdom. 
Wbstoni?.  ^^®  deeds  of  May  2  and  11,  are  a  purely  formal  carrying  out  of 
The  New  ^^^^at  had  previously  been  resolved  upon.  The  power  of  the 
liquidator  was  only  to  carry  out  these  resolutions.  If  in  the  deed 
of  May  2  he  purported  to  provide  that  "  every  shareholder  "  was  to 
be  entitled  to  require  an  allotment,  he  went  beyond  the  authority 
given  to  him  by  the  special  resolutions,  and  then  the  deed  was 
ultra  vires.  The  resolutions  of  the'*old  company  fixed  the  right  of 
its  shareholders,  and  the  only  right  the  plaintiff  had  was  in 
pursuance  of  those  resolutions.  She  did  not  choose  to  avail  herself 
of  those  rights,  and  her  present  claim  is  unfounded. 

Warrington  replied. 

Cotton,  L.J, : 

The  plaintiff  in  this  case  was,  and  is,  a  shareholder  in  the  old 
company  called  the  Ouston  Company,  Limited,  and  that  company 
was  wound  up  voluntarily  in  order  to  carry  out  an  agreement  which 
was  made  by  the  liquidator  in  order  to  sell,  for  shares  in  the  new 
company,  the  property  of  the  old  company  to  the  new  company. 
And  here,  the  plaintiff  is  suing  under  a  covenant  contained  in  a 
deed  of  covenant  executed  by  the  new  company,  giving  all  the 
shareholders  in  the  old  company  a  right  to  sue  in  order  to  enforce 
as  against  the  new  company  such  rights  as  they  had  under  the 
deed  of  the  2nd  of  May,  1888.  The  question  is  really  whether 
she  is  entitled  now  under  that  covenant  to  sue ;  that  is  to  say, 
whether  she  can  get  anything  by  suing.  It  gives  her  a  direct  right 
of  suit  as  against  the  defendant  company;  but  can  she  get 
anything?  In  order  to  consider  that,  one  must  go  through  the 
history  of  the  case.  She  did  not  come  in  willingly  to  agree  iio  the 
arrangement  which  was  made,  but  took  proceedings  in  America  to 
stop  it  if  she  could.  But,  however,  that  is  past  and  gone. 
Mr.  Justice  Eat  decided  the  question  on  this  ground-^I  think  it 
was  argued  before  him  as  if  it  was  a  case  of  enforcing  specific 
performance  by  granting  to  her  the  shares  in  the  new  company 
which  she  considered  she  was  entitled  to ;  and  he  decided  against 
the  plaintiff  on  the  ground  of  her  delay  (there  was  great  delay)  and 
her  unwillingness  to  come  in  and  take  the  shares  in  the  new 
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company;  but  that  line  has  been  abandoned  now,  and  I  think       i889. 
rightly.      It  all  turns  upon  this — what    is   the  effect  of   this    ^'estonv. 
covenant  ?    No  laches  would  deprive  her  of  that  if  she  is  entitled    The  New 

*  GusTON  Co. 

under  the  covenant.  To  my  mind  the  question  is,  what  is  the 
true  construction  of  this  covenant.  The  covenant  is  this :  The 
new  company  agrees  with  all  the  old  company's  shareholders  duly 
to  perform  and  observe  all  and  singular  the  obligations  imposed 
upon  the  new  company  by  the  agreement  dated  May  2,  1888. 
That  is  the  covenant,  and  that  was  the  fair  object  of  this  deed,  and 
to  my  mind  nothing  turns  on  that.  We  have  to  consider  what  is 
the  true  effect  of  the  deed  between  the  liquidator  and  the  new 
company  of  May  2,  1888.  Now,  the  liquidation  was  simply  to 
enable  this  arrangement  to  be  carried  into  effect,  and  it  was  done 
under  section  161  of  the  Act  of  1862.  The  whole  power  of  the  old 
company  to  enter  into  this  arrangement  and  to  sell  its  property  to 
the  new  company  depends  on  the  terms  of  the  special  arrangement. 
There  were  resolutions  passed  to  carry  out  an  arrangement.  [His 
lordship  then  stated  the  facts,  and  referred  to  the  terms  of  the 
deed  of  May  2,  1888,  vrith  regard  to  which  he  said  :]  Now  there  is 
no  intention  expressed  here  at  all  in  any  way  to  depart  from  the 
provisions  which  already  existed  under  the  two  sets  of  resolutions — 
not  in  any  way  to  release  the  shareholders  in  the  old  company  from 
the  obligation  which  they  were  under  as  regards  coming  in  at  a 
certain  time.  Then,  again,  can  we  think  that  by  this  deed  it  was 
intended  entirely  and  materially  to  alter  the  position  of  the  share- 
holders in  the  old  company,  and  although  they  had  not  complied 
with  the  requisitions  of  either  set  of  resolutions,  yet  that  they  are 
entitled  as  against  the  new  company  to  claim  those  shares  which  as 
against  the  old  company  they  never  could  have  claimed,  not  having 
come  in  within  the  requisite  time.  In  my  opinion,  although  the 
words  here  are  general — "  every  member  " — it  must  be  implied 
that  they  only  apply  to  those  members  who  complied  with  what 
were  the  resolutions  of  the  old  company  being  wound  up,  on  which 
alone,  the  liquidator  obtained  his  power  to  sell,  and  to  give  them 
any  greater  effect  would  be  contrary  to  the  intention  expressed  on 
the  deed,  and  contrary  to  the  true  principles  on  which  one  ought  to 
construe  a  deed  executed  as  this  is. 
Reliance  was  placed  on  this,  that  the  deeds  of  May  2  and  11 
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1889.       were  both  executed  after  the  time  which  had  been  limited  for 

"Wbbton  v.    shareholders  in  the  old  company  coming  in,  and  circulars  were 

The  Nbw    afterwards  sent  by  the  new  company  to  shareholders  in  the  old 

GVSTOX  Co.  '^  '^       ''  .-II- 

company  calling  upon  them,  if  they  wished,  to  come  m  and  claim 
their  shares,  but  the  new  company,  in  my  opinion,  in  no  way  gave 
the  shareholders  of  the  old  company  any  greater  right  than  they 
would  otherwise  have  had  by  sending  them  notices  beyond  the 
time  within  which  the  shareholder  ought  to  have  sent  in  his 
notice  to  the  old  company. 

In  my  opinion,  though  on  different  grounds,  I  think  that  the 
view  taken  by  the  Court  below,  dismissing  this  action,  was  right, 
and  that  the  appeal  must  foil. 

Fey,  L.J. : 

I  am  not  able  to  take  precisely  the  same  view  of  the  facts  of  this 
tangled  case  as  that  taken  by  the  Lord  Justice,  and  therefore  I 
must,  I  fear,  state  the  view  which  I  take  of  the  various  transactions 
which  we  have  to  review.  In  August,  1887,  the  first  set  of  special 
resolutions  was  passed,  and  one  important  question  has  been 
argued  upon  them,  which  is  this :  Is  the  true  construction  of  those 
resolutions  to  give  to  every  shareholder  in  the  old  company  a  right 
to  receive  a  share  in  the  new  company  for  every  share  in  the  old, 
and  is  the  7th  section  which  requires  the  signification  of  the  desire 
within  one  calendar  month  merely  a  directory  clause  ?  or,  on  the 
other  hand,  is  the  right  of  a  shareholder  in  the  old  company 
limited  to  receiving  a  share  in  the  event  of  his  signifying  his  desire 
within  one  calendar  month  ?  Now,  in  my  opinion,  it  is  so  limited. 
It  appears  to  me  that  no  shareholder  in  the  old  company  had  any 
right,  unless  he  notified  his  desire  within  the  calendar  month. 
Now  the  modifying  resolutions  of  March,  1888,  were  followed  by 
the  agreement  of  May  2,  1888,  and  it  is  upon  the  construction  of 
this  instrument  that  I  am  not  able  to  follow  the  Lord  Justice  in 
his  view.  To  my  mind  the  language  is  plain.  It  gives  a  right  to 
**  every  member  of  the  old  company.''  Does  that  mean  every 
member  of  the  old  company  who  had  complied  with  the  obligations 
of  the  resolution  by  satisfying  all  liabilities  to  the  old  company,  and 
making  the  requisition  for  shares  on  or  before  April  6, 1888  ?  I 
cannot  so  read  it.    I  think  the  deed  meant  what  it  seems  to  me  to 
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Bay,  and  gave  the  right  to  every  member  of  the  old  company.       i889. 
And  that  seems  to  me  to  be  still  further  emphasised  by  the  agree-   YTmos  v. 
ment  of  May  11,  upon  which,  in  fact,  the  plaintiflF  is   suing,     Thb  Nbw 
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because  that  is,  m  express  terms,  a  covenant  by  the  new  company 
with  each  of  the  existing  members  of  the  old  company.  I  hardly 
think  more  emphatic  language  could  be  used  to  describe  everybody. 
I  think,  thereforci  upon  the  point  of  construction  the  plaintiff  is 
right. 

But  then  arises  the  question,  was  that  deed  a  valid  contract  ? 
Had  the  old  company  any  power  to  enter  into  this  agreement,  and 
had  the  new  company  any  power  to  enter  into  this  agreement? 
There  I  think  Mr.  Eigby's  argument  succeeds,  and  for  this  reason : 
The  old  company  had  no  power  to  act  in  this  way — ^to  sell  its 
assets  for  shares  in  the  new  company  except  by  force  of  the 
161st  section  of  the  Act  of  1862.  That  gives  a  power  to  the 
liquidator  to  act  under  the  authority  of  a  special  resolution.  Now 
the  special  resolutions  in  this  case  only  justified  the  allotment  of 
shares  to  those  members  who  had  sent  in  their  notices  by  the 
6th  of  April.  Everything  beyond  that  was  therefore  beyond  the 
powers  of  the  liquidator,  and  beyond  the  powers  of  the  old 
company  itself.  In  like  manner,  it  appears  to  me  it  was  beyond 
the  powers  of  the  new  company,  because  it  was  formed  expressly, 
by  its  memorandum,  to  carry  into  effect  the  agreement  of 
September,  1887>  and  March,  1888,  which  only  provided  for  the 
allotment  of  shares  to  those  members  who  had  signified  their 
desire  by  April  the  6th,  and  the  new  company  had  therefore  no 
power  to  buy  upon  any  other  terms.  The  agreement,  therefore, 
of  which  the  covenant  of  May  11th  is  an  integral  part,  was,  in 
my  judgment,  beyond  the  powers  of  the  contracting  parties. 
Therefore,  although  for  a  different  reason,  I  arrive  at  the  same 
conclusion  as  the  Lord  Justice. 

LoFES,  L.J. : 

I  entirely  agree  with  the  judgment  given  by  my  brother,  Lord 
Justice  Cotton. 

Solicitors :  Harwood  d  Stephenson, 

Harries,  WUkmson  dk  Raikes. 
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In  re  union    PLATE    GLASS  CO. 

Companies  Act,  1867,  Sects.  9  and  II— Reduction  of  Capital— Ordinary  and 
Preference  Shares — Reducing  one  Class  only —  UUra  Vires. 

A  company  having  made  losses,  passed  a  special  resolution  for  the 
reduction  of  its  capital  by  writing  off  the  losses  from  the  nominal  value 
of  its  ordinary  shares  which  had  been  paid  up  in  full,  but  without  in  any 
way  reducing  the  nominal  value  of  its  preference  shares. 

Section  9  of  the  Companies  Act,  1867,  is  as  follows  : — **  Any  company 
limited  by  shares,  may,  by  special  resolution  so  far  modify  the  conditions 
contained  in  its  Memorandum  of  Association.  ...  as  to  reduce  its 
capital.    .    .    ." 

Held :  That  '<  to  reduce  its  capital "  there  means  the  nominal  amount 
of  its  whole  capital  irrespective  of  the  classes  of  shares  into  which  that 
capital  may  be  divided,  and  that  therefore  this  company  could  not  reduce 
the  nominal  value  of  its  ordinary  shares,  without  also  reducing  that  of  its 
preference  shares. 

In  re  The  Quabrada  iSaiZiroy,  Land  and  Copper  Co,  (ante,  Fart  I.,  p.  122), 
not  followed. 


T 


HIS  was  a  petition  asking  that  a  special  resolution  which  had 
been  passed  for  the  reduction  of  a  portion  of  its  capital  by  the 
Union  Plate  Glass  Company  should  be  confirmed  by  the  Court. 
The  capital  of  the  company  consisted  of  6879  ordinary  shares  of 
£22  68.  each,  folly  paid,  and  8000  shares  of  £10  each,  with  £1 
paid,  and  with  a  fixed  preferential  dividend  of  6  per  cent. 

On  February  20,  1889,  the  company,  in  consequence  of  losses 
through  depression  in  trade,  passed  a  special  resolution  altering 
the  articles  of  association  by  empowering  the  company  by  special 
resolution  to  reduce  its  capital  by  cancelling  any  lost  capital,  or 
any  capital  not  represented  by  ayailable  assets,  and  to  reduce  the 
paid-up  capital  either  with  or  without  extinguishing  any  liability 
remaining  on  the  company's  shares.  That  resolution  was  confirmed 
at  a  general  meeting  held  on  March  19,  1889,  and  immediately 
afterwards,  on  the  same  day,  another  general  meeting  was  held  at 
which  a  resolution  was  passed  reducing  the  amount  of  the  ordinary 
shares  to  J620  each,  fully  paid,  but  leaving  the  8,000  preference  shares 
of  j610  eacby  with  £1  paid  up,  unreduced.    This  resolution  was 
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confirmed  at  a  general  meeting  held  on  April  6,   1889.     The       i889. 
notices  to  the  shareholders  conyening  these  two  meetings  for      j^ 


BB 


passing  the  resolutions  contained  the  following  'statement : — "  The  ^ion  Platb 
effect  of  the  above  resolution  will  be  to  throw  the  loss  which  it  is 
proposed  shall  be  written  off  upon  the  ordinary  shares  to  the  relief 
of  the  preference  shares."  At  both  meetings  the  resolution  was 
carried  unanimously,  there  being  present  holders,  to  a  large 
amount,  of  both  ordinary  shares  and  preference  shares.  The 
proposed  reduction  of  capital  did  not  involve  either  the  diminution 
of  liability  on  unpaid  capital,  or  the  return  to  any  shareholder  of 
any  paid-up  capital.  The  company  then  presented  this  petition 
under  the  Companies  Acts,  1867  and  1877,  asking  that  the  special 
resolution  for  reduction  and  the  reduction  itself  might  be  confirmed 
by  the  Court. 

E.  S.  Ford,  for  the  petition,  submijited  that  upon  a  reduction  of 
capital  it  was  not  necessary  that  the  reduction  should  be  made 
equally  or  rateably  on  all  the  shares,  and  he  relied  on  In  re 
Barrow  Hamatite  Steel  Co.  (4),  and  In  re  The  Quebrada  Railway, 
Land  and  Copper  Co.  (Q. 


Kay,  J. : 

This  seems  to  me  to  be  a  complete  misapplication  of  the  Act. 
The  Act  in  a  few  sections  gives  the  power  to  the  company  to  reduce 
its  capital.  If  I  take  the  9th  section  I  find  this,  '^  Any  company 
limited  by  shares  may,  by  special  resolution,  so  far  modify  the 
conditions  contained  in  its  memorandum  of  association,  if  authorised 
BO  to  do  by  its  regulations  as  originally  framed,  or  as  altered  by 


{k)  39  Cb.  D.  682. 

\l)  Ante,  Pt  II.,  p.  122 ;  and  40 
Oh.  D.  363.  After  the  decision  of 
Mr.JuBtice  North,  reported  in  Part  II., 
a  circular  was  sent  to  each  of  the 
ehareholdeis  of  the  Qnebiada  Bail  way, 
&c,  Co.,  which  particularly  explained 
the  effect  of  the  decision,  and  asked 
the  assent  of  the  shareholders  (ac- 
cording to  a  printed  form)  to  their 
not  requiring  the  loss  represented  by 
the  redaction  of  capital  to  be  borne 


rateably  by  the  preference  share- 
holders with  the  ordinary  shareholders. 
Of  621  ordinary  shareholders,  514 
assented,  103  did  not  reply,  and  3 
dissented.  Notice  was  served  on  the 
dissentients  that  the  petition  would 
come  on  again  for  hearing  on  the  19th 
of  January,  1889.  None  of  the  dis- 
sentient shareholders  appeared.  Upon 
these  facts  being  proved,  Mr.  Justice 
North  confirmed  the  resolution. 
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1889.  special  resolution,  as  to  reduce  its  capital."  Reducing  its  capital 
IiTu  ^^  reducing  the  nominal  amount  of  its  capital.  If  they  have  a 
^NioN  ft^TB  capital  of  £100,000  they  may  say,  "  Henceforward  it  shall  be  a 
capital  of  £50,000."  The  10th  section  is  that  the  company  is  to 
add  ''  and  reduced  "  to  its  name  for  a  limited  period.  The  11th 
section  says,  **  a  company  which  has  passed  a  special  resolution  for 
reducing  its  capital  may  apply  to  the  Court  by  petition  for  an  order 
confirming  the  reduction,  and  on  the  hearing  of  the  petition,  the 
Court,  if  satisfied  that  with  respect  to  every  creditor  of  the  company 
who  under  the  provisions  of  this  Act  is  entitled  to  object  to  the 
reduction,  either  his  consent  to  the  reduction  has  been  obtained, 
or  his  debt  or  claim  has  been  discharged,  or  has  determined,  or  has 
been  secured  as  hereinafter  provided,  may  make  an  order  confirming 
the  reduction  on  such  terms  and  subject  to  such  conditions  as  it 
deems  fit."  [His  lordship  then  referred  to  sections  12  to  20, 
inclusive,  and  continued]:  I  cannot  find  there  the  smallest 
intimation  that  the  Act  gave  to  a  company  power  to  reduce  certain 
of  its  shares  without  reducing  the  others,  and  I  do  not  know  what 
the  power  which  the  company  has  in  general  meeting  can  possibly 
have  to  do  with  it.  There  is  no  power  given  by  this  Act  to  the 
company  in  general  meeting  to  say,  **"We  will  reduce  the  shares  of 
A.,B.,andC.,  and  nobody  else's  shares."  If  that  were  so,  of  course  the 
company  could  pick  out  half-a-dozen  shareholders  and  say,  *'  We  will 
reduce  their  capital  and  nobody  else's."  In  my  opinion,  any  reduction 
of  that  kind  is  completely  beyond  the  powers  of  the  company.  How 
could  the  company  in  general  meeting,  having  only  a  general  power 
to  reduce  capital,  say,  '^  We  meet  and  agree  that  the  capital  of  all 
the  ordinary  shareholders  shall  be  reduced,  but  the  capital  of  the 
shareholders  who  are  entitled  to  preferential  dividends  " — which, 
observe,  gives  them  no  preference  as  to  capital  in  any  kind  of  way — 
''  shall  not  be  reduced."  I  do  not  know  how  a  majority  could  bind 
a  dissentient  individual  by  a  resolution  of  that  kind.  In  my  opinion 
it  could  not.  I  am  distinctly  of  opinion  that  such  a  resolution 
as  that  would  be  beyond  the  powers  of  the  company.  But 
to  come  to  me  and  ask  me  to  sanction  a  resolution  of  that 
kind,  which  is  the  resolution,  in  fact,  which  has  been  passed 
in  this  case,  that  all  the  ordinary  shareholders'  capital  is  to 
be  reduced,  but  that  the  shares  of  those  who  are  entitled  to  a 
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preferential  diyidend  shall  not  be  rednced,  is  qnite  ont  of  the       1889. 
question.    A  certain  case  has  been  referred  to,  in  which  it  is  said       in  ^^ 
another  Judge  has  taken  a  different  view  of  the  matter ;  but  that  ^qJ|^^^" 
is  my  yiewy  and  without  the  authority  of  a  Court  of  Appeal^  I 
should  neyer  y^iture  to  sanction  a  resolution  of  this  kind. 

Solicitors :  Byrne  d  BlacMston. 


In  be  HENEY  POUND,  SON  &  HUTCHINS,  LIMITED.      court  op 

APPEAL. 
Debentures — Charge  on  the  whole  of  the  Com^ny'e  Property — Winding-up —       Bsfobs 
Official  Liquidator  Appointed — Receiver  subsequently  Appointed  by  Deben-  ^SP^^V  ^•^•» 
twre-holders — Zeow  of  Court  for  him  to  act — Assets  aU  wOMrawn  from   j^pjjg  ^.i. 
lAquidaJtor — Co^ts,  1889. 

A  company  issued  debentures  secured  on  the  whole  of  its  property.  Augud  %(h. 
The  debenture-holders  were  empowered,  in  the  event  of  the  company 
being  wound  up,  to  appoint  a  receiver  with  powers  to  carry  on  the  com- 
pany's business,  to  make  calls,  to  sell  the  property,  and  for  other  pur- 
poses. A  winding-up  order  having  been  made,  and  an  official  liquidator 
appointed,  the  debenture-holders  then  appointed  a  receiver,  and  applied 
for  the  leave  of  the  Court  that  he  might  take  possession  of  the  property 
and  act  as  such  receiver  notwithstanding  the  possession  by  the  liquidator. 

Held  (reversing  the  decision  of  Kat,  J.) :  That  the  Coiurt  had  no  discre- 
tion as  to  who  should  be  appointed  receiver  for  the  debenture-holders. 

The  Court  gave  leave  to  the  receiver  appointed  by  the  debenture- 
holders  to  take  possession  notwithstanding  the  possession  by  the  official 
liquidator,  but  without  prejudice  to  any  question  the  company  might  raise 
as  to  the  powers  of  the  receiver  other  than  the  power  to  ta^e  possession 
and  sell  the  property.  Although  the  effect  of  the  order  was  to  withdraw 
all  assets  from  the  hands  of  the  liquidator,  he  was  ordered  to  pay  the  costs 
of  the  appeal 

X  HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  £ay. 

A  limited  company,  Henry  Pound,  Son  &  Hutchins,  issued  to 
the  Debenture  Corporation  debentures  secured  on  the  whole  of  the 
company's  property,  and  by  the  conditions  it  was  stipulated  that  in 
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1889:       the  event  of  the  company  being  woond  np,  or  a  petition  for  that 
hTva      Purpose  presented,  the  debenture-holders  might  appoint  a  receiver 
PoSd^So     ^^  *^®  property,  with  power  to  carry  on  the  company's  business,  to 
ft  HvTCHiNfl,  sell  all  or  any  part  of  its  property,  to  make  calls,  and  various  other 
powers  which  will  be  fonnd  more  folly  set  forth  in  the  report  of  the 
case  before  Mr.  Justice  Kay,  ante,  Part  V.,  p.  279.    A  winding-up 
order  having  been  made  on  May  4,  1889,  and  an  official  liquidator 
appointed,  the  Debenture   Corporation  on  May   10  appointed  a 
receiver  under  the  power  in  the  debentures,  and  then  applied  that 
this  receiver  might  be  allowed  to  take  possession  of  the  property, 
notwithstanding  the  possession  by  the  liquidator.    Mr.  Justice  Eat, 
in  refusing  the  application,  held  that  the  Court  has  a  discretion  in 
a  case  of  this  kind,  and  appointed  the  official  liquidator  to  be 
receiver  for  the  debenture-holders.    From  this  decision  the  deben- 
ture-holders appealed. 

Rigby,  Q.C.,  Renshaw,  Q.C.,  and  Theobald,  for  the  appellants : — 

In  cases  before  the  Judicature  Acts,  the  prior  incumbrancer  was 
obliged  to  come  before  the  Court  if  there  had  been  a  receiver 
appointed  by  it,  but  on  his  coming  before  the  Court,  it  put  him  as 
a  matter  of  course  into  possession.  Winding-up  does  not  affect 
the  mortgagee's  rights.  But  it  is  said  that  where  an  action  is 
brought  by  debenture-holders  and  there  is  already  a  receiver 
appointed  by  the  Court,  it  would  also  appoint  that  receiver  to  be 
receiver  for  the  debenture-holders.  That  would  apply  if  we  were 
coming  here  to  ask  for  the  appointment  of  a  receiver,  but  we  are 
not  doing  so.  "We  have,  in  fact,  appointed  a  receiver,  and  we  only 
come  to  the  Court  because  we  must  get  its  leave  for  him  to  act,  as 
there  has  been  a  liquidator  appointed  by  the  Court  in  the  winding- 
up,  and  he  is  in  possession  as  the  officer  of  the  Court.  We  rely  on 
David  Lloyd  &  Co.  (m). 

[Cotton,  L.J. :  You  need  not  go  into  cases.] 

Marten,  Q.C.,  and  Chester  for  the  official  liquidator : — 

As  soon  as  the  winding-up  commenced,  what  the  debentures 

(m)  6  Ciu  D.  339. 
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anthorised  could  no  longer  be  done.  The  rights  of  creditors  saper-  ^ggg, 
yened,  and  then  the  powers  of  the  Court  as  to  the  company's  pro-  jp^ 
perty  arose,  and  the  Court  was  forced  to  exercise  its  discretion.      Hbnrt 

L,,      ,,  .111  ..11  n    t       Pound,  Son 

The  debentures  provide  that  the  receiver  is  to  be  the  agent  of  the  &  Hutchins, 
company.     How  can  there  be  such  an  agent  when  the  company  is     ^'^''^' 
being  wound  up  ?    He  is  to  have  power  to  carry  on  the  company's 
business* 

[Cotton,  L.J. :  But  is  the  receiver  not  to  have  possession  of  the 
corporation's  property  simply  because  he  has  certain  powers  which, 
now  that  there  is  a  winding-up,  he  may  no  longer  be  able  to  exer- 
cise ?  He  might  not  be  able  to  do  things  inconsistent  with  the 
winding-up.] 

[Fby,  L.J. :  Is  there  any  case  where  the  Court  has  thrust  a 
receiver  on  a  mortgagee  who  has  not  asked  for  one  ?] 

No,  but  the  Court  has  a  discretion  as  to  the  appointment  of  a 
receiver :  Perry  v.  Oriental  Hotels  Co.  (n) ;  Campbeli  v.  Compagnie 
OeneraU  de  Bellegarde  (o) ;  Browne,  Bayley  dt  Dixon,  Ex  parte 
Roberts  (p).  If  this  contract  is  allowed,  then  it  practically  enables 
the  company  to  provide  that  if  a  winding-up  supervenes,  a  third 
person  shall  have  the  possession  and  take  the  winding-up  out  of  the 
hands  of  the  Court.  Our  point  is  that  the  Court  will  not  allow  the 
mortgagee  to  appoint  a  receiver  of  the  whole  of  the  company's  pro- 
perty, as  that  would  be  equivalent  to  suspending  the  winding-up. 

Cotton,  L.J. : 

Mr.  Bigby,  we  think  there  are  a  good  many  powers  that  this 
proviso  purports  to  give  to  the  receiver  which  cannot  be  exercised 
by  him,  or  at  any  rate  it  is  very  questionable  if  they  can  be,  but 
what  we  propose  (and  if  you  are  satisfied  with  this,  we  need  not 
hear  you  in  reply)  is  this :  Order  that  Mr.  C.  Annam  as  receiver  of 
the  applicants  be  at  liberty  forthwith  to  take  possession  of  all  the 
undertaking  and  property  both  real  and  personal  of  any  kind 

(»)  L.  R.  6  Ch.  420.  (o)  2  Ch.  D.  181. 

{fj  18  Ch.  D.  649. 
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1889.       belonging  to  the  company,  bnt  this  order  is  to  be  without  prejudice 

In^      to  any  question  which  may  be  raised  by  the  company  as  to  the 

Hbnbt      powers  of  the  receiver  other  than  the  power  to  take  possession  of 

&  HvTCHiMs,  the  property  and  to  sell  all  or  any  part  of  it. 
LuaTXD. 

Rig^y  Q'C. :  I  submit  to  what  your  Lordship  proposes. 

Cotton,  L.J. : 

This  is  an  appeal  against  an  order  of  Mr.  Justice  Eat,  and  it  is 
one  of  a  somewhat  extraordinary  nature.  The  debenture-holders 
under  their  debentures  had  by  contract  with  the  company  a  right 
to  appoint  a  receiver,  and  that  receiver  represented  the  debenture- 
holders  for  the  purpose  of  taking  possession  of  the  property  and  for 
the  purpose  of  selling  the  property  if  he  were  so  advised*  It  also 
gave  him  various  other  powers.  Now  I  think  the  fact  that  the 
company  has  been  wound  up  does  prevent  a  good  many  of  those 
powers  being  exercised,  but  that,  to  my  mind,  in  no  way  interferes 
with  the  mortgagees'  receiver  taking  possession.  This  property 
being  on  mortgage,  the  mortgage  not  being  in  any  way  disputed, 
and  the  kind  of  mortgage  it  is  not  being  disputed,  it  comes  to  this, 
that  it  was  a  charge— not  exactly  a  legal  mortgage — on  the  whole 
property  of  the  company ;  and  it  is  not  said  that  such  a  security  as 
that  is  null  and  void.  As  part  of  this  security,  there  was  to  be  a 
receiver  appointed  who  was  to  take  possession  and  sell*  The 
argument  has  been  this,  that  if  this  receiver  is  only  to  have  such 
a  power  as  a  receiver  appointed  by  the  Court  in  an  action  would 
have,  he  must  be  treated  for  the  purposes  of  this  application  as  if 
he  was  a  receiver  appointed  by  the  Court.  That  appears  to  me  to 
be  entirely  missing  the  point.  If  the  Court  appoints  a  receiver  at 
the  instance  of  a  mortgagee,  the  mortgagee  not  having  without  the 
assistance  of  the  Court  power  to  appoint  a  receiver,  then  the  Court 
exercises  its  discretion  as  to  who  shall  be  appointed  a  receiver,  and 
appoints  the  receiver  whom  it  thinks  best  to  appoint  for  the  inte- 
rest of  the  mortgagee  and  of  the  mortgagor,  and  when  the  company 
is  being  wound  up,  whether  there  is  a  winding-up  at  the  time  the 
receiver  is  appointed  by  the  Court  or  afterwards,  then  the  Court 
says  it  is  quite  useless  to  have  the  expense  of  having  two  receivers 
-^the  liquidator,  who  is  in  fact,  in  some  senses,  a  receiver,  and 
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another  receiver  in  the  mortgagee's  action.  Then  the  Court  i889. 
exercises  its  discretion  as  to  who  it  is  to  appoint.  But  those  cases  ^Tiii 
do  not  at  all  apply,  in  my  opinion,  where  a  receiver  who  is  asking  p  Hbnbt  ^ 
to  be  let  into  possession  has  not  been  appointed  by  the  Court,  but  &  Hutohikb, 
is  appointed  by  the  mortgagees  under  the  exercise  of  the  power 
given  them  by  the  mortgage  deed.  In  such  a  case  it  is  not  left  to 
the  Court  to  determine  who  shall  be  the  receiver  best  for  the  inte- 
rest of  all  parties,  but  the  mortgagee  comes  and  says,  ''  My  deed 
enables  me  to  appoint  A.  B.,  and  I  have  appointed  him.  Let  him 
into  possession,  that  is  one  of  the  powers  secured  by  the  deed, 
that  is  to  say,  not  a  receiver  appointed  by  the  Court,  but  I  mean  a 
receiver  appointed  under  the  powers  conferred  by  the  deed  under 
which  I  claim."  Then  it  is  said,  **  If  that  is  so,  why  do  the  deben- 
ture-holders apply  to  the  Court  in  respect  of  their  receiver  at  all  ? 
That  is  an  admission  that  the  Court  has  a  discretion."  No,  it  is 
not  that ;  but  it  is  that  a  person  having  secured  a  property  which 
is  in  the  possession  of  an  officer  of  the  Court,  cannot  take  posses- 
sion without  leave  of  the  Court  so  as  to  dispossess  the  officer  of  the 
Court  who  is  in  possession.  It  has  been  argued  by  Mr.  Chester 
(and  he  wished  to  thrust  that  argument  on  the  other  side)  that  this 
was  an  application  under  section  87  of  the  Act  of  1862,  which  says, 
''  No  suit,  action,  or  other  proceeding,  shall  be  instituted  or  pro- 
ceeded with  or  commenced  without  the  leave  of  the  Court."  That 
is  an  entire  mistake.  If  some  words  which  were  used  in  argument 
on  the  other  side  in  the  Court  below  gave  rise  to  any  such  impres- 
sion, I  think  it  was  a  mistaken  impression.  Certainly  nothing  has 
been  said  by  Mr.  Bigby  or  Mr.  Benshaw  to  lead  to  the  suggestion 
that  they  were  applying  with  reference  to  that  section.  The  reason 
they  apply  is  that  there  would  be  a  contempt  of  Court  if  the  receiver 
appointed  by  this  deed,  after  the  appointment  of  the  liquidator  and 
after  the  liquidator  was  in  possession,  had  taken  possession  of  that 
which  the  liquidator,  the  officer  of  the  Court,  held,  and  they  there- 
fore apply  to  ask  the  Court  to  enable  the  debenture-holders,  not- 
withstanding the  possession  of  the  officer  of  the  Court,  to  exercise 
the  rights  which  they  have  under  their  own  deed.  But  it  is  said 
that  this  will  entirely  put  an  end  to  the  winding-up,  and  that  it  will 
entirely  withdraw  the  winding-up  from  the  control  of  the  Court. 
Well,  to  some  extent  no  doubt  it  would  where  the  company  which 
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.  1889.  18  being  wound  np  has  entirely  parted  with  all  its  property,  and 
IiTm  where  it  has  given  a  simple  mortgage  of  all  its  property.  That 
P  Sm  *So  ^^^^^  paralyze  the  winding-up,  and  would  paralyze  the  action  of 
&  HuTCHiNs,  the  liquidator,  and  would  certainly  take  away  any  proyision  for  the 
costs  of  the  liquidation,  or  anything  with  which  to  deal,  if  the 
property  mortgaged  was  the  entire  property  of  the  company.  But 
I  do  not  think  that  here  the  receiver  appointed  under  this  deed  can 
do  all  the  things  which  are  mentioned  in  this  proviso  and  the 
stipulation  contained  in  the  debenture,  because  he  certainly  cannot 
carry  on  the  business  of  the  company  after  the  winding-up ;  he 
cannot  make  calls,  he  cannot  use  the  company  in  any  proceedings. 
There  are  a  vast  variety  of  things  which  we  do  not  interfere  with 
by  any  exercise  of  discretion  by  the  Court  as  to  allowing  the 
receiver  to  take  possession,  for  this  reason,  that,  so  far  as  my 
present  information  goes,  the  altered  position  of  the  company  is 
such  as  to  prevent  various  things,  which  this  debenture  authorises 
the  receiver  to  do,  from  being  done.  Therefore  I  think  it  is  the 
right  of  the  mortgagees  or  the  debenture-holders  (I  treat  them  as 
mortgagees)  to  take  possession  of  the  mortgaged  property,  the 
winding-up  not  in  any  way  interfering  with  that. 

I  cannot  understand,  I  must  say,  with  great  respect,  how  Mr. 
Justice  Eay  could  appoint  the  liquidator,  receiver,  because  therd 
was  no  action  in  which  any  receiver  could  be  appointed  by  the 
Court,  and  if  he  did  not  give  to  the  receiver  appointed  under  this 
deed  what  I  think  it  was  the  right  of  the  debenture-holders  to  take 
possession  of,  I  cannot  see  how  he  could  appoint  the  liquidator  to 
be  a  receiver  on  behalf  of  the  debenture-holders.  What  I  think  we 
ought  to  do,  will  be  to  discharge  the  order,  and  to  make  an  order 
for  liberty  for  the  receiver  to  take  possession,  adding  that  saving 
clause  which  Lord  Justice  Fbt  has  sketched  out,  and  which  I  have 
already  read. 

Fey,  L.J. : 

Substantially,  this  appears  to  me  to  be  simply  an  application  to 
the  Court  by  a  mortgagee  for  leave  to  take  possession  of  the 
property  which  is  in  the  power  or  custody  of  the  officer  of  the 
Court.     There  is  a  difference  which  I  will  presently  advert  to 
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between  each  an  application  and  the  present,  bnt,  in  substance,  it       1889. 
appears  to  me  an  application  of  this  nature.  t"*^^ 

Now,  where  property  is  in  possession  of  an  officer  of  the  Court,  Hbkbt 
and  there  are  legal  or  equitable  rights  in  that  property  not  vested  &  Hutchinb, 
in  the  parties  to  the  action  or  the  persons  who  are  before  the  ™^™d. 
Court,  then  the  Court  requires  that  the  person  who  claims  to 
enforce  those  rights  shall  apply  for  leave  to  enforce  them.  Those 
rights  may  be  a  right  to  take  possession,  and  a  right  to  bring  an 
action,  and  a  right  to  do  various  other  things;  but  the  Court 
requires  an  application  to  be  made  to  it.  Now,  on  what  principle 
would  the  Court  proceed  in  considering  whether  the  application 
should  be  granted  ?  I  conceive  that  it  proceeds  on  this  principle 
— paying  the  utmost  respect  to  the  legal  or  equitable  rights  of  the 
persons  whose  interests  are  not  being  administered  in  the  pro- 
ceedings before  it.  If  it  were  to  do  otherwise,  this  result  would 
follow : — ^that  the  rights  of  a  stranger  to  the  litigation  would  be 
diminished  by  the  pendency  of  that  litigation,  and  that  the  rights 
of  the  parties  to  the  litigation  would  be  increased  and  improved  by 
the  pendency  of  that  litigation — a  result  which  is  obviously  unjust, 
and  which  the  Court  ought  never  to  arrive  at,  and  a  result  at  which, 
in  my  judgment,  the  Court  never  yet  has  arrived.  Now,  that 
principle  is  expounded  very  fully  by  Lord  Justice  James  in  the 
case  of  David  Lloyd  d  Co.  (^),  which  has  already  been  referred  to. 
There,  as  he  points  out,  and  as  I  have  endeavoured  to  repeat  here, 
the  anxiety  of  the  Court  must  be,  whilst  requiring  the  application, 
not  to  interfere  with  or  diminish  the  rights  of  the  creditors.  Now, 
that  being  the  general  principle,  it  appears  to  me  that  this  was 
primarily  an  application  for  leave  to  take  possession  by  a  person 
who  has  a  right  to  possession,  and  I  do  not  think  that  the  Court 
has  any  ground  for  interfering  with  that  right.  The  discretion 
which  is  exercised  on  an  application  of  this  description  differs 
toto  coelo  from  the  discretion  to  be  exercised  where  the  Court  is 
applied  to  to  appoint  a  receiver.  Where  that  is  the  case,  the 
Court  has  before  it,  assuming  it  to  be  an  application  by  a  mort- 
gagee, both  mortgagee  and  mortgagor,  and  it  has  regard  to  the 
right  of  all  litigant  parties  before  it.    In  that  way,  where  the 

(gr)  6  Ch.  D.  339. 
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1889.       mortgagor  happens  to  be  a  limited  company  which  is  in  course  of 

IiTm       winding-up,  the  Court  has,  on  the  ground  of  convenience,  and  on 

HsNKT      the  ground  of  saying  expense,  frequently  appointed  the  liquidator 

ft  HuTCHnrs,  to  be  the  receiver,  and  in  that  case  there  is  an  application  made  by 

the  mortgagor  to  the  discretion  of  the  Court,  and  he  cannot  object 

to  the  discretion  of  the  Court  being  exercised. 

The  argument  in  this  case  seems  to  me  to  be  based  merely  upon 
confusion  between  two  kinds  of  application,  namely,  between  an 
application  to  enforce  the  right  of  a  stranger,  and  an  application  to 
the  discretion  of  the  Court  by  a  litigant  asking  to  be  appointed  the 
receiver  by  it.  I  have  said  that  this  case  is  not  the  simple  case  of 
a  mortgagee  applying  for  leave  to  take  possession.  It  differs  in 
this  way,  that  in  the  debentures  which  were  issued  under  which 
the  applicants  claim,  power  is  given,  not  to  take  possession  by 
themselves,  but  to  appoint  a  receiver  for  the  purpose  of  taking 
possession.  Probably  that  was  inserted  on  the  ground  of  con- 
venience. It  maybe  because  a  limited  company  would  probably  act 
more  easily  through  the  intervention  of  an  agent  than  by  them- 
selves. In  fact  they  can  only  act  by  an  agent.  Therefore  the 
deed  gives  a  power  to  the  mortgagees  to  appoint  a  receiver  to  take 
possession ;  but  that  receiver  appointed  to  take  possession  is  a 
mere  agent  of  the  mortgagee,  and  I  can  see  no  reason  why  we 
should  not  give  possession  to  the  agent  of  the  mortgagee  as  well  as 
give  possession  to  the  mortgagee  directly. 

But  then  it  is  said  that  the  powers  of  the  receiver  are  very  large, 
and  some  of  those  powers  necessarily  come  to  an  end  in  the  event 
and  on  the  happening  of  a  winding-up  order  being  made.  Well 
that  may  or  may  not  be  the  true  construction  of  the  deed.  With 
the  Lord  Justice,  I  incline  to  take  the  view  that  that  is  so,  and 
that  some  of  the  powers  will  not  continue  after  the  winding-up  of 
the  company,  but  that  point  does  not  appear  to  me  to  require 
decision  now.  There  has  been  no  argument  addressed  to  us  to 
show  that  the  power  to  take  possession  is  one  which  necessarily 
comes  to  an  end  on  the  winding-up  of  the  mortgagor  company,  and 
Mr.  Marten  has,  I  think  very  wisely,  disclaimed  any  intention  to 
impeach  the  whole  deed.  The  deed,  therefore,  stands  as  a  valid 
one,  although  according  to  its  true  construction,  it  may  be  that 
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some  of  the  powers  cannot  be  exercised.    I  think,  therefore,  that        1339. 
the  order  which  the  Lord  Justice  has  suggested  is  the  right  one.  j^^ 

Hbnut 
Pound,  Son 

Lopes,  L.J. :  I  am  of  the  same  opinion.  &  Hutohins, 

Limited. 

mgby,  Q.C. :  What  will  your  lordships  do  in  this  ease — it  is 
a  mortgagee's  application — as  regards  costs  ? 

Cotton,  L.J. :  They  ought  to  have  the  costs  of  the  appeal. 

Marten,  Q,C.:  I  appear  for  the  liquidator.  The  effect  of  the 
order  will  be  that  the  liquidator  will  have  no  assets.  He  is 
respondent  on  this  appeal.     His  costs  below  were  reserved. 

Fry,  L.J. :  The  costs  below,  I  think,  should  be  added  to  their 
security.  The  costs  of  the  appeal  should  be  paid  by  the 
respondent,  as  it  appears  to  me. 

Solicitors  :  Linklater,  Hackwood,  Addison  d  Brown. 
Bonner,  Wright,  Thompson  dt  Co. 
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In  be  the   BRroGWATER  NAVIGATION   COMPANY. 

Winding-up — Surplta  AaeU — Mode  of  Distribution  between  Prrferenee  and 

Ordinary  Shareholders, 

A  corapany  iasued  preference  and  ordinarj  shares,  and,  at  the  date  of 
the  commencement  of  the  volnntary  liqaidation,  the  former  were  follj 
paid,  bnt  the  latter  onlj  partly  paid  up.  The  preference  shares  were 
entitled  to  a  preferential  dividend  of  5  per  cent  per  annum  out  of  the 
profits,  which  were  then  to  belong  to  the  holders  of  the  ordinary  shares. 
By  the  special  resolution  creating  the  preference  shares,  no  provision  was 
made  as  to  any  rights  of  such  shares  in  the  distribution  of  the  assets  of  the 
company  in  the  case  of  a  winding-up.  The  liquidator,  after  paying  all 
claims  against  the  company  and  repaying  to  the  two  classes  of  shareholders 
the  amounts  they  had  paid  up  on  their  shares,  had  a  lai^e  surplus  left 

Held  (reversing  the  decision  of  the  Court  of  Appeal  and  of  North,  J.), 
that  the  surplus  must  be  distributed  among  all  the  shareholders  in  pro- 
portion to  the  shares  held  by  them,  and  not  in  proportion  to  the  amount 
they  had  paid  upon  them. 


T 


HIS  was  an  appeal  from  a  decision  of  the  Conrt  of  Appeal 
which  affirmed  a  decision  of  Mr.  Justice  North, 

The  Bridgwater  Navigation  Company  was  formed  in  1872  for 
the  purpose  of  acquiring  the  Bridgwater  and  other  canals,  with  a 
capital  of  ^6500,000,  diyided  into  600  shares  of  jei,000  each.  By 
resolution  duly  passed  in  September  of  that  year,  it  was  provided 
that  the  capital,  instead  of  being  divided  into  £1,000  shares^ 
should  be  divided  into  50,000  shares  of  j£10  each,  and  should  be 
increased  to  £1,300,000  consisting  of  130,000  shares  of  that 
amount.  Prior  to  April,  1880,  £1,000,000  out  of  the  capital  of 
£1,300,000  had  been  issued  as  ordinary  shares,  upon  which 
£2  10«.  per  share  had  then  heen  paid,  and  on  the  27th  of  that 
month,  it  was  resolved  at  an  extraordinary  meeting  that  the  balance 
of  the  uncreated  capital — viz.,  £800,000 — should  be  created,  and 
that  the  80,000  new  shares  should  be  issued  as  preference  shares, 
entitling  the  holder  to  a  preferential  dividend  of  6  per  cent.  In 
pursuance  of  this  resolution  the  shares  were  issued  accordingly, 
and  the  additional  capital  of  £300,000  was  paid  up.  At  the  same 
time  a  call  of  £1  was  made  on  the  ordinary  shares,  raising  the 
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amount  paid  up  on  them  to  £S   lOs.  per  share.     In  1887  the        i889. 
Manchester  Ship  Canal  Company  purchased  the  undertaking  and       j^T^ 
assets   of  the  Bridgwater  Navigation  Company  for  the   sum   of        Thb 
£1,710,000,  and  it  was  thereupon  resolved  that  the  latter  company  N^yioATioir 
should  be  wound  up  voluntarily.     In  the  September  following  the 
liquidators  repaid  to  the  preference  and  ordinary  shareholders  the 
amount  of  the  capital  paid  up  on  their  shares.     After  making  this 
return  to  the  shareholders,  and  after  discharging  all  the  debts  and 
liabilities  of  the  company,  there  remained  in  the  hands  of  the 
liquidator  a  large  surplus.      The  question  then   arose  how  this 
surplus  should  be  distributed  as  between  the  ordinary  and  the 
preference   shareholders.      The   Court  of  Appeal   (aflSrmihg  the 
decision  of  Mr.  Justice  North)  held  that  it  must  be  distributed  in 
proportion  to  the  amounts  which  each  had  paid  up  on  their  shares 
at  the  time  when  the  liquidation  began.     The-  ordinary  shareholders 
appealed* 

Sir  H.  Davey,  Q.C.,  Cozens-Hardyy  Q.C.,  and  0.  Leigh  Clare, 
appeared  for  the  ordinary  shareholders ;  and  Rigby,  Q.C., 
H.  Burton  Buckleyy  Q.C,  Sampion,  and  Swinfen  Eady  for  the 
preference  shareholders. 

The  judgments  in  the  Court  of  Appeal  will  be  found,  antey 
Part  I.,  p.  1,  and  89  Ch.  D.  1. 

Lord  Hersohell,  after  stating  the  facts  of  the  case  as  above  set 
forth^  said : 

It  is  contended  on  behalf  of  the  appellant,  who  represents  the 
ordinary  shareholders,  that  they  are  entitled  to  the  whole  of  the 
surplus  ;  but  failing  this  contention,  it  is  insisted  that  the  division 
ought  to  be  made  according  to  the  capital  subscribed,  and  not  to 
the  amount  paid  up  on  the  shares.  The  Companies  Act  affords 
very  little  assistance  in  terms  towards  a  decision  of  the  question. 
It  provides  that  in  the  case  of  a  voluntary  winding-up  the  property 
of  the  company  shall  be  applied  in  satisfaction  of  its  liabilities ;  and 
subject  thereto  shall,  unless  it  be  otherwise  provided  by  the  regula- 
tions of  the  company,  be  distributed  amongst  the  members  according 
to  their  rights  and  interests  in  the  company.  But  this  leaves  un- 
defined what  those  rights  and  interests  are.     The  learned  counsel 


^ 
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1889.       for  the  appellant  argne  that  except  in  so  far  as  the  proYisions  of  the 

^^^       Companies  Acts  necessarily  create  a  distinction  between  the  rights 

Thb        of  its  members  and  those  of  partners,  the  principles  of  the  Law  of 

Bbldowatbr 

Navigation  Partnership  are  applicable  and  ought  to  be  applied ;  and  they  nrge 

Co 

that  in  the  case  of  a  partnership,  unless  the  terms  upon  which  it 
is  entered  into  proTide  otherwise,  surplus  assets  are  distributable 
amongst  the  partners  in  the  proportions  in  which  they  are  entitled 
to  share  the  profits.  Even  assuming  that  the  doctrines  laid  down 
with  regard  to  the  division  of  surplus  assets  in  the  case  of  a 
partnership  be  correct  (upon  which  I  pronounce  no  opinion),  I  am 
unable  to  see  how  it  establishes  the  appellant's  claim,  that  the 
ordinary  shareholders  should  receive  the  whole  of  the  assets.  The 
appellant's  argument  appears  to  assume  that  the  preference  share- 
holders are  not  entitled' to  any  share  of  the  profits  of  the  company. 
I  do  not  think  this  is  the  case.  What  they  are  to  receive  is 
indeed  limited  in  its  amount,  but  it  is  none  the  less  a  share  in  the 
profits.  To  treat  them  as  partners  receiving  only  interest  on  their 
capital  and  not  entitled  to  participate  in  the  profits  of  the  concern^ 
or  to  regard  them  as  mere  creditors  whose  only  claim  is  discharged 
when  they  have  received  back  their  loan,  appears  to  me  out  of  the 
question.  They  are  members  of  the  company,  and  it  is  in  respect 
of  their  thus  holding  shares  that  they  receive  a  part  of  the  profits. 
I  think,  therefore,  that  the  first  contention  of  the  appellant  wholly 
fails. 

The  other  point  raised  by  the  appeal  is,  to  my  mind,  one  of 
considerable  difficulty.  There  is  no  decision  bearing  directly  on 
the  point;  and  it  must,  therefore,  be  determined  upon  general 
principles  of  equity:  Some  stress  was  laid  in  the  Court  below 
upon  the  decision  in  the  case  of  Sheppard  v.  The  Scinde,  Punjaub 
dt  Delhi  Railway  Co.  (r),  but  I  do  not  think  that  can  be  relied  on 
as  an  authority  except  where  the  circumstances  are  precisely 
similar.  All  the  noble  and  learned  lords  who  took  part  in  the 
consideration  of  that  case  in  this  house  rested  their  opinions  upon 
the  very  special  facts  of  the  case,  and  intimated  that  they  were  not 
laying  dovm  any  general  principle.  The  view  taken  by  the  Court 
below  has  presented,  to  my  mind,  from  the  outset  some  formidable 

(f)  56  L.  J.  Ch.  866. 
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difficulties.     I  cannot  but  feel  that  it  would  in  some  cases  be  most       i889. 
inequitable  to  take  into  consideration  in  distributing  the  surplus       j^^^ 
assets  only  the  amount  of  capital  paid  up  by  the  several  classes  of  ^    The 
shareholders,  and  to  make  distribution  accordingly.    In  the  Court  Natioation 
of  Appeal  Lords  Justices  Cotton  and  Fry  were  guided  to  their  con- 
clusion by  the  provisions  contained  in  the  articles  of  association 
of  this  particular  company.     With  all  deference,  I  do  not  think 
that  they  really  afford  the  assistance  that  was  supposed.     The  85th 
article  of  association  prescribes  that  the  net  profits  of  each  year 
shall  be  divided  pro  rata  upon  the  whole  paid-up  capital  of  the 
company,  and  that  the  directors  may  declare  a  dividend  to  be  pay- 
able thereout  on  the  shares  in  proportion  to  the  amounts  paid-up 
thereon.    But  this  article  is  clearly  inapplicable  to  the  preference 
shareholders  who  do  not  share  pro  rata  in  the  profits  of  the  year 
Their  rights  are  determined  by  the  resolution  creating  the  new 
capital,  which  provided  that  the  new  shares  were  to  entitle  the 
shareholders  thereof  to  a  dividend  of  5  per  cent,  per  annum,  **  upon 
the  amount  for  the  time  being  called  up  thereon,"  and  taking 
precedence  over  all  dividends  on  the  ordinary  shares.     This  clearly 
by  implication  excludes  in  the  case  of  these  shares  the  operation  of 
Article  85.     It  is  not  the  case  that  when  the  company  was  a  going 
concern  the  profits  earned  were  to  be  divided  in  accordance  with 
the  sum  paid  on  each  share.     The  share  of  the  profits  to  which 
the  preference  shareholders  were  entitled  was  limited  in  amount. 
It  did  not  depend  upon  the  proportion  which  the  profits  bore  to  the 
total  paid-up  capital,  and  the  ordinary  shareholders  were  in  fact 
receiving  a  proportion  of  the  profits  exceeding  that  which  they 
would  have  been  entitled  to  had  such  profits  been  distributed  to 
each  shareholder  in  proportion  to  the  capital  paid  up.     I  do  not 
say  this  indicates  the  mode  in  which  the  surplus  assets  should  be 
distributed,  but  it  does  appear  to  me*  to  show  that  it  does  not  follow 
from  the  method  in  which  the  profits  were  divided  that  the  equit- 
able mode  of  distributing  surplus  is  to  let  all  the  members  share 
alike  in  proportion  to  the  amount  paid-up  on  their  shares.     In  the 
present  case,  too,  it  cannot  be  doubted  that  in  estimating  the  price 
to  be  paid  by  the  Canal  Company,  the  future  prospects  of  the 
Bridgwater  Company,  the  probable  development  of  its  property, 
and  the  increase  in  its  value,  were  taken  into  account.     In  these 
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1889.  fdture  prospects  the  preference  shareholders  had  no  concern,  save 
j^p^  in  so  far  as  they  improved  the  security  for  the  payment  of  their 
Thb  interest.  If  that  security  was  ahready  ample,  the  henefit  arising 
NAYioATioy  from  the  increased  value  of  the  company*s  undertaking  would,  dovm 
to  the  time  of  its  being  wound  up,  enure  entirely  to  the  ordinary 
shareholders,  and  yet,  in  so  far  as  the  price  represented  this 
increased  future  value,  the  result  of  the  decision  is  to  give  to  the 
preference  shareholders  approximately  half  of  it.  Now  I  do  not 
mean  to  say  that  any  principle  can  be  laid  down  which  will  insure 
perfect  equality  in  this  respect,  but  that  which  has  been  adopted 
appears  to  me  to  tend  to  raise  the  inequality  to  a  maximum.  The 
articles  of  association  do  not  appear  to  me  to  afford  the  means  of 
deciding  this  case  upon  any  special  grounds  peculiar  to  this  company. 
Their  provisions  are  such  as  are  commonly  to  be  found  regulating 
the  distribution  of  profits  in  the  case  of  joint- stock  companies.  I 
think  the  determination  of  the  question  at  issue  must  be  arrived 
at  upon  principles  wider,  and  of  more  general  application.  In  my 
opinion  one  consideration  of  essential  importance,  if  the  equitable 
distribution  of  the  assets  is  to  be  attained,  has  been  altogether  lost 
sight  of.  The  payment  of  £Q  lOs,  per  share  was  not  the  only 
contribution  made  by  the  ordinary  shareholders  to  the  assets  of  the 
company.  They  had  each  come  under  liability  to  pay  the  balance 
due  on  the  shares  held  by  them.  Such  a  contribution  might  in 
many  cases  be  just  as  valuable  and  tend  just  as  effectually  to 
the  prosperity  of  the  company  as  if  they  had  actually  paid  the 
amount.  I  cannot  think  that  this  ought  to  be  disregarded  in  so 
estimating  the  respective  rights  and  interests  of  members  in  the 
company  and  its  property.  In  the  case  of  Sheppard  v.  The  Sdnde 
Railway  Co.  (s),  Lord  Justice  Bowen  said  :  **  Was  the  money  pro- 
duced in  any  way  by  the  liability  to  pay  calls  ?  That  is  a  question 
of  fact,  and  I  am  satisfied  that  the  liability  to  pay  calls  was  not  in 
any  way  an  element  in  the  production  of  this  purchase-money." 
I  am  not  by  any  means  prepared  to  say  the  same  of  this  company. 
On  the  contrary,  I  think  it  most  probable,  looking  at  the  large 
sums  of  money  raised  on  loan  at  a  moderate  rate  of  interest,  that 
the  liability  of  the  shareholders  added  very  materially  to  the  ease 

(s)  56  L.  J.  Ch.  866. 
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with  which  these  loans  were  obtained  and  to  the    consequent        i889. 
development  and  prosperity  of  the  undertaking.    In  the  same  case       i^Tkb 
Lord  Justice  Fry  said :  "It  seems  to  me  that  in  this  case distribu-  _    T^" 
tion  must  be  proportionate  to  contribution.   But  it  is  said,  suppose  Natioation 
the  property  to  have  been  produced,  not  by  unequal  contribution, 
but  by  unequal  liabilities  to  pay,  the  proceeds  must  be  distributed 
according  to  the  unequal  liabilities.    I  agree  that  in  that  case  the 
distribution  must  be  guided  by  the  amount  of  the  liabilities.    I 
conclude  that  in  this  case  the  assumption  of  liability  by  the  share- 
holders has  not  in  any  way  produced  the  property  and   that  it 
cannot  be  said  that  the  capital  has  been  in  the  least  increased  by 
the  liability."     In  the  present  case  that  learned  Judge  appears  to 
have  discarded  altogether  this  consideration,  apparently  because 
he  thought  the  matter  settled  by  the  terms  of  the  articles  of  asso- 
ciation ;  but  I  cannot  concur  in  this  view.    I  am  fortified  by  the 
observations  of  the  two  learned  Judges  I  have  quoted  in  the  view 
that  a  scheme  of  distribution  which  overlooks  an  important  part  of 
the  contribution  can  scarcely  be  regarded  as  equitable.    It  would  be 
impossible,  to  my  mind,  to  enter  upon  an  inquiry  in  each  individual 
case  how  much  the  liability  mcurred,  and  the  money  provided,  had 
respectively  contributed  to  the  prosperity  of  the  company  or  the 
value  of  its  property.     Some  general  rule  must  be  laid  down.    I 
quite  admit  that  it  may  be  urged  with  force  that  if  the  distribution 
is  to  follow,  not  the  paid-up,  but  the  subscribed  capital,  the  liability 
would  always  be  treated  as  of  as  much  value  as  actual  money. 
But  if  there  must  be  a  general  rule^  and  I  have  to  choose  between 
so  regarding  it,  or  treating  it  as  valueless,  I  believe  the  former  on 
the  whole  will  be  the  more  equitable  course.     I,  of  course,  exclude 
such  a  case  as  that  of  the  Scinde  Bailway,  where  the  constitution 
of  the  company  determined  the  amount  of  purchase-money  to  be 
given  for  the  undertaking^  and,  by  the  mode  in  which  it  was  to  be 
ascertained,  indicated  what  was  the  equitable  mode  of  distributing 
it.      In  making  these  observations  in  reference  to  the  unpaid 
liability  upon  shares,  I  do  not  desire  to  be  understood  as  indicating 
that  they  are  decisive  of  the  question  how  surplus  assets  are  to  be 
divided ;  but  only  as  explaining  why  I  cannot  feel  satisfied  that  the 
principle  which  has  been  adopted  in  the  Court  below  is  the  correct 
one.    Let  me  put  an  illustration  which  occurred  to  me  while  the 
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1889.        appeal  was  nnder  argument.     Take  the  case  of  a  company  whose 

jT  entire  paid-np  capital  was  obtained  by  the  issue  of  preference  shares 

The        bearing  a  limited   rate  of   interest,  nothing  being  paid  on  the 

Bbidowatsb  _ 

Natioatioic  ordinary  shares.  The  prosperity  of  such  a  company  might  be  yery 
largely  due  to  the  liability  of  the  ordinary  shareholders  which 
might  be  just  as  valuable  to  the  company  as  if  they  had  paid  a 
large  sum  on  their  shares ;  yet,  in  such  a  case,  if  the  undertaking 
were  sold,  the  whole  of  the  surplus,  after  discharging  the  liabilities 
of  the  company  and  returning  their  capital  to  the  preference  share- 
holders, would,  on  the  principle  adopted  by  the  Court  below,  have 
been  the  property  of  such  shareholders,  and  it  must  have  been 
declared  that  the  ordinary  shareholders  had  no  title  to  it,  or  to 
share  in  its  distribution,  and  that,  though  members,  they  had  no 
''  rights  or  interests  "  in  the  company.  I  admit  that  the  case  I 
have  put  is  an  extreme,  though  it  is  not  an  impossible,  one ;  but  I 
think  it  may  well  be  put  to  test  the  equity  of  the  principle  laid 
down.  It  may  be  said  that  in  the  case  I  have  put  the  profits  could 
not  be  payable  according  to  the  amount  paid-up  on  the  shares,  and 
that  in  that  case  some  other  principle  must  be  applied,  and  the 
amount  subscribed,  or  some  other  test  must  be  taken.  But  if  this 
be  so,  the  principle  upon  which  assets  were  to  be  distributed  would 
be  altered,  it  may  be  in  a  manner  most  detrimental  to  the  ordinary 
shareholders  as  soon  as  any  call,  however  small,  was  made  on  the 
shares. 

I  turn  now  to  the  considerations  which  have  led  me  to  the 
conclusion  that  the  surplus  .  ought  to  be  divided  amongst  the 
shareholders  according  to  the  shares  which  they  hold  in  the 
company. 

The  present  company  has  been  prosperous,  and  the  result  of  the 
winding-up  is  to  leave  a  considerable  surplus  of  assets  over  liabili- 
ties after  returning  all  the  capital.  But  I  think  we  are  naturally 
led  to  inquire  how  the  different  classes  of  shareholders  would  have 
been  dealt  with  if  the  reverse  had  been  the  case  and  a  loss  had 
resulted.  This  has  been  the  subject  of  decision.  It  has  been 
held,  and  I  think  rightly,  that  in  such  a  case,  where  there  is  no 
provision  to  the  contrary  in  the  articles  of  the  company,  the  loss  is 
not  to  be  borne  in  the  proportion  in  which  it  has  been  declared  in 
the  present  case  that  the  surplus,  has  to  be  distributed.    In  the 
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case  of  the  Anglesey  Colliery  Co.  {t),  it  was  held  by  Lord  Hatherley  i889. 
when  Vice-Chancellor,  and  his  judgment  was  aflBnned  on  appeal,  j[JJ^ 
that  the  liquidators  were  entitled  to  make  a  call  for  the  purpose  of  ^^^^^^ 
adjusting  the  rights  of  the  members  so  that  the  losses  should  fall  NAvioATioif 
equally  on  all,  without  regard  to  the  amount  which  they  had  paid-up 
on  their  shares.  And  in  the  case  of  Ex  parte  Maude  {u)^  where 
some  of  the  shareholders  had  paid  ^£20  and  others  £25  a  share,  and 
a  suiT)lns  was  left  after  discharging  the  liabilities  of  the  company; 
the  liquidators  were  held  to  be  bound  to  pay,  out  of  the  assets,  £6 
to  each  shareholder  who  had  paid  £25  before  distributing  the 
surplus  rateably.  One  of  the  articles  of  that  company  provided 
that  the  directors  might  declare  a  dividend  to  be  paid  to  the  share- 
holders in  proportion  to  the  number  of  their  respective  shares, 
"  and  the  amount  paid-up  thereon  respectively,"  and  this  was  relied 
on  as  showing  that  the  loss  ought  to  be  proportioned  to  the  amount 
paid-up.  Lord  Justice  Mellish,  however,  said:  "  In  my  opinion  we 
cannot  draw  any  inference  from  Article  114  beyond  that  which  it 
states  and  we  cannot  infer  that  the  shareholders  meant  to  make 
such  an  important  alteration  as  that  in  the  case  of  a  company  being 
wound-up,  the  losses  should  be  divided  in  proportion  to  the  amount 
paid-up  and  not  to  the  amount  subscribed."  And  he  held  that  the 
true  view  of  the  Companies  Act  was,  that  the  losses  were  to  be 
borne,  not  in  proportion  to  the  amount  paid-up,  but  to  the  sub- 
scribed capital.  Where  the  articles  are  silent  on  the  subject,  why 
should  a  diflferent  rule  prevail  as  regards  surplus  assets  ?  When 
there  is  no  agreement  as  to  either,  it  would  seem  only  natural  and 
equitable  that  loss  should  be  borne,  and  benefits  shared  in  the 
same  proportion.  And  in  my  opinion  this  is  the  true  principle  to 
apply.  In  the  course  of  the  argument  I  put  the  case  of  a  company 
being  wound-up  having  a  large  asset  of  doubtful  value  and  not 
capable  of  immediate  realization.  In  such  a  case  it  might  be 
necessary  or  prudent  to  call  up  the  unpaid  capital  in  order  to 
discharge  the  liabilities  of  the  concern,  even  though  it  turned 
out  this  asset  was  more  than  sufficient  to  meet  them.  If  the 
capital  were  thus  called-up,  the  surplus  would  be  distributed 
rateably  amongst    all  the  shareholders,  whereas,  supposing  the 

(t)  L.  B.  2  Eq.  379 ;  and  1  Ch.  566.  (w)  L.  K.  6  Ch.  61. 
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In  re  the   BRIDGWATER  NAVIGATION   COMPANY. 

Winding-up — Surplus  Assets — Mode  of  Distribution  between  Preference  and 

Ordinary  Shareholders. 

A  company  isBued  preference  and  ordinary  shares,  and^  at  the  date  of 
the  commencement  of  the  voluntary  liquidation,  the  former  were  fully 
paid,  but  the  latter  only  partly  paid  up.  The  preference  shares  were 
entitled  to  a  preferential  dividend  of  6  per  cent  per  annum  out  of  the 
profits,  which  were  then  to  belong  to  the  holders  of  the  ordinary  shares. 
By  the  special  resolution  creating  the  preference  shares,  no  provision  was 
made  as  to  any  rights  of  such  shares  in  the  distribution  of  the  assets  of  the 
company  in  the  case  of  a  winding-up.  The  liquidator,  after  paying  all 
claims  against  the  company  and  repaying  to  the  two  classes  of  shareholders 
the  amounts  they  had  paid  up  on  their  shares,  had  a  large  surplus  left. 

Held  (reversing  the  decision  of  the  Court  of  Appeal  and  of  North,  J.), 
that  the  surplus  must  be  distributed  among  all  the  shareholders  in  pro- 
portion to  the  shares  held  by  them,  and  not  in  proportion  to  the  amount 
they  had  paid  upon  them. 


T 


HIS  was  an  appeal  from  a  decision  of  the  Court  of  Appeal 
which  aflSrmed  a  decision  of  Mr.  Justice  North, 

The  Bridgwater  Navigation  Company  was  formed  in  1872  for 
the  purpose  of  acquiring  the  Bridgwater  and  other  canals,  with  a 
capital  of  £600,000,  divided  into  500  shares  of  £1,000  each.  By 
resolution  duly  passed  in  September  of  that  year,  it  was  provided 
that  the  capital,  instead  of  being  divided  into  £1,000  shares, 
should  be  divided  into  50,000  shares  of  £10  each,  and  should  be 
increased  to  £1,300,000  consisting  of  180,000  shares  of  that 
amount.  Prior  to  April,  1880,  £1,000,000  out  of  the  capital  of 
£1,800,000  had  been  issued  as  ordinary  shares,  upon  which 
£2  10a.  per  share  had  then  been  paid,  and  on  the  27th  of  that 
month,  it  was  resolved  at  an  extraordinary  meeting  that  the  balance 
of  the  uncreated  capital — ^viz.,  £800,000 — should  be  created,  and 
that  the  80,000  new  shares  should  be  issued  as  preference  shares, 
entitling  the  holder  to  a  preferential  dividend  of  5  per  cent.  In 
pursuance  of  this  resolution  the  shares  were  issued  accordingly, 
and  the  additional  capital  of  £800,000  was  paid  up.  At  the  same 
time  a  call  of  £1  was  made  on  the  ordinary  shares,  raising  the 
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amount  paid  up  on  them  to  £Q   10«.  per  share.    In  1887  the       i889. 
Manchester  Ship  Canal  Company  purchased  the  undertaking  and       i^Trb 
assets  of  the  Bridgwater  Navigation  Company  for  the   sum   of        Thi 
£1,710,000,  and  it  was  thereupon  resolved  that  the  latter  company  Nayigatiok 
should  be  wound  up  voluntarily.     In  the  September  following  the 
liquidators  repaid  to  the  preference  and  ordinary  shareholders  the 
amount  of  the  capital  paid  up  on  their  shares.     After  making  this 
return  to  the  shareholders,  and  after  discharging  all  the  debts  and 
liabilities  of  the  company,  there  remained  in  the  hands  of  the 
liquidator  a  large  surplus.      The  question  then   arose  how  this 
surplus  should  be  distributed  as  between  the  ordinary  and  the 
preference   shareholders.      The   Court  of  Appeal   (affirming  the 
decision  of  Mr.  Justice  North)  held  that  it  must  be  distributed  in 
proportion  to  the  amounts  which  each  had  paid  up  on  their  shares 
at  the  time  when  the  liquidation  began.     The-  ordinary  shareholders 
appealed. 

Sir  H.  Davey,  Q.G.,  Cozens-Hardy,  Q.C.,  and  O.  Leigh  Clares 
appeared  for  the  ordinary  shareholders ;  and  Rigby,  Q.C., 
H.  Burton  Buckley y  Q.C.,  Sampson,  and  Swinfen  Eady  for  the 
preference  shareholders. 

The  judgments  in  the  Court  of  Appeal  will  be  found,  ante, 
Part  I.,  p.  1,  and  89  Ch.  D.  1. 

Lord  Hebsohell,  after  stating  the  facts  of  the  case  as  above  set 
forth,  said : 

It  is  contended  on  behalf  of  the  appellant,  who  represents  the 
ordinary  shareholders,  that  they  are  entitled  to  the  whole  of  the 
surplus  ;  but  failing  this  contention,  it  is  insisted  that  the  division 
ought  to  be  made  according  to  the  capital  subscribed,  and  not  to 
the  amount  paid  up  on  the  shares.  The  Companies  Act  affi)rds 
very  little  assistance  in  terms  towards  a  decision  of  the  question. 
It  provides  that  in  the  case  of  a  voluntary  winding-up  the  property 
of  the  company  shaU  be  applied  in  satisfaction  of  its  liabilities ;  and 
subject  thereto  shall,  unless  it  be  otherwise  provided  by  the  regula- 
tions of  the  company,  be  distributed  amongst  the  members  according 
to  their  rights  and  interests  in  the  company.  But  this  leaves  un- 
defined what  those  rights  and  interests  are.     The  learned  counsel 
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1889.        LoBD  Maonaohten  : 

In  xb  My  lords,  the  question  inTolTed  in  this  appeal  appears  to  be 

BKiDowATni  i^OYel.  No  direct  authority  on  the  point  was  cited.  Nor  am  I 
Natiqatiov  a^are  of  any,  except  a  decision  of  Mr.  Justice  Stirling,  In  re 
London  d  Brighton  Stock  Exchange^  Limited^  12th  of  August, 
1887,  which  is  only  to  be  found  in  the  Times  Reports  {y).  The 
question  before  your  lordships  is  this.  In  the  liquidation  of  a 
company  limited  by  shares,  what  is  the  proper  mode  of  distributing 
assets  not  required  for  payment  of  debts  and  liabilities,  or  for  the 
costs  of  the  winding-up,  or  for  the  adjustment  of  the  rights  of  the 
contributories  amongst  themselves,  so  far,  at  any  rate,  as  such  rights 
have  hitherto  been  understood  and  recognised?  As  incidental  to 
that  question,  your  lordships  have  to  consider  whether  the  mode  of 
distribution  can  be  in  any  way  affected  by  one  or  more  of  the  follow- 
ing circumstances ;  1st,  that  the  shares  of  the  company  were  paid 
up  unequally ;  2nd,  that  the  fully  paid-up  shares  were  issued  sepa- 
rately as  preference  shares,  carrying  a  preferential  dividend  of  5 
per  cent,  without  any  farther  right  to  participate  in  the  profits  of 
the  business ;  8rd,  that  the  resolution  of  the  company  as  to  divi- 
dends was  that  they  were  payable  in  proportion  to  the  amounts 
paid-up  on  the  company's  shares.  The  answer,  as  it  seems  to  me, 
must  depend  on  the  principles  applicable  to  companies  limited  by 
shares  and  on  the  provisions  contained  in  the  Companies  Act, 
1862.  It  is  perhaps  rather  beside  the  mark  to  discuss  the  general 
doctrines  of  partnership.  Every  person  who  becomes  a  member  of 
a  company  limited  by  shares  of  equal  amount  becomes  entitled  to 
a  proportionate  part  in  the  capital  of  the  company,  and  unless  it  be 
otherwise  provided  for  by  the  regulations  of  the  company,  is 
entitled,  as  a  necessary  consequence,  to  the  same  proportionate 
part  in  aU  the  property  of  the  company,  including  its  uncalled 
capital.  He  is  liable,  in  respect  of  all  moneys  unpaid  on  his 
shares,  to  pay  up  every  call  that  is  duly  made  upon  him.  But  he 
does  not,  by  such  payment  acquire  any  further  or  other  interest  in 
the  capital  of  the  company.  His  share  in  the  capital  is  just  what 
it  was  before.  When  the  company  is  wound  up,  new  rights  and 
liabilities  arise.     The  power  of  the  directors  to  make  calls  is  at  an 

{y)  4  Times  Law  Reports,  p.  2. 
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end,  bat  every  present  member,  bo  far  as  his  shares  are  nnpaid,  is        i889. 
liable  to  contribute  to  the  assets  of  the  company  to  an  amount       j^^ 
«  sufficient  for  the  payment  of  its  debts  and  liabilities,  the  costs  of  ^    '^^^ 

*  Bridowatbr 

winding-up,  and  such  sums  as  may  be  required  for  the  adjustment  Kayigation 
of  the  rights  of  the  contributories  amongst  themselyes.  The 
language  of  sections  109  and  183  in  the  cases  of  a  compulsory  and 
voluntary  winding-up  respectively  are  not  quite  the  same.  But  as 
Lord  Cairns  said  in  Webb  v.  Whiffin(z),  "It  was  naturally  thought 
important  in  the  case  of  a  voluntary  winding-up  to  make  specific 
provision  and  give  specific  directions  as  to  matters  that  were  sup- 
posed to  be  so  plain  and  so  necessarily  consequential  upon  the 
general  scheme  of  the  Act,  that  in  a  winding-up  under  an  order  of 
the  Court,  it  was  not  thought  necessary  to  give  expression  to  these 
matters  of  detail/'  I  cannot  therefore  agree  with  Lord  Justice 
Cotton  that  sections  109  and  183  are  to  be  read  together  with  the 
result  that  the  more  general  language  of  section  109  is  to  neutralise 
or  obscure  iiie  primd  facie  meaning  of  the  more  specific  directions 
given  in  the  case  of  a  voluntary  winding-up.  Among  the  liquida- 
tors' powers  in  section  138,  we  find  that  they  "  shall  pay  the  debts 
of  the  company  and  adjust  the  rights  of  the  contributories  amongst 
themselves."  In  the  absence  of  any  special  regulation,  amongst 
the  rights  to  be  adjusted,  the  most  important  are  those  which 
arise  when  there  is  a  difference  between  the  shareholders  in  the 
amount  of  calls  paid  in  respect  of  their  shares.  The  rights  arising 
from  unequal  contributions  on  shares  of  equal  amounts  must  be 
adjusted,  and  the  property  of  the  company,  including  its  uncalled 
capital  not  required  to  satisfy  prior  claims,  must  be  applied  for 
that  purpose.  But  when  those  rights  are  adjusted,  when  the 
.  capital  is  equalised,  what  equity  founded  on  inequality  of  contribu- 
tions can  possibly  remain  ?  The  rights  and  interests  of  the  con- 
tributories must  be  simply  in  proportion  to  their  shares.  This 
was  the  view  of  Mr.  Justice  Stirling  in  the  case  I  have  referred  to. 
The  preference  shareholders  here  must  be  treated  as  having  all  the 
rights  of  shareholders,  except  so  feur  as  they  renounced  those  rights 
on  their  admission  to  the  company.  There  was  an  express  bargain 
made  as  to  their  rights  in  respect  of  profits  arising  from  the 

{»)  L.  R.  6  H.  L,  736. 
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is$9.       biuiiieM  of  the  company.    Bnt  there  was  no  bargain^  no  proTimon 

^p^      of  ai^  sort  affecting  their  rights  as  shareholders  in  the  capital  of 

^^^        the  company.    Bnt  the  preference  shareholders  say  to  the  ordinary 

KATiaATunr  shareholders  that  at  the  date  of  the  winding-up  their  payments 

Co 

were  in  excess  of  those  of  the  ordinary  shareholders,  and  that  the 
surplus  assets  must  be  divided  in  proportion  to  the  amounts  paid 
up  on  the  shares.  That  their  payments  were  then  in  excess  is  a 
mere  accident.  But  when  the  ordinary  shareholders  and  the  pre- 
ference shareholders  are  once  placed  on  exactly  the  same  footing  in 
regard  to  the  amounts  paid-up  on  their  shares,  what  is  there  to  alter 
rights  which  were  the  subject  of  express  contract  ?  Then  it  was 
said  on  behalf  of  the  preference  shareholders  that  the  provision  for 
payment  of  dividends  in  proportion  to  the  amounts  paid-up  on  the 
shares  leads  to  an  inference  that  the  distribution  of  surplus  assets 
was  to  be  made  in  the  same  proportion.  I  do  not  think  it  leads  to 
any  inference  of  the  kind. 

Judgment  appealed  from  reversed. 

Solicitors :  Cunliffes  <k  Davenport,  agents  for  T.  E.  Sampson, 

Liverpool. 
Burgess  <k  Cosens,  agents  for  A.  Buckley,  Manchester. 
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SWABEY  V.  PORT  DARWIN  GOLD  MINING  COMPANY.  W^T  OF 

APFKAXi. 
Directors^  Eemtmeration — Providoru  in  Articles  of  Association — Altered  by  Bbpobb 

Special  Resolution.  Hals^t, 

A  company,  whose  Articles  of  Association  provided  that  the  directors'  _     ^'^' 
remuneration  should  be  at  a  certain  rate,  altered  these  articles  by  special        M.R. 
resolution,  which  purported  to  make  the  altered  rate  of  remuneration  Liin>LBY,  L.J. 
effective  from  a  date  prior  to  the  special  resolution.  1889. 

Held  (reversing  the  decision  of  Stephen,  J.)  :  That  though  the  articles  •  ,*^ 'Z^^ 
did  not  constitute  a  contract  between  the  company  and  the  directors  but 
only  pointed  out  the  terms  on  which  the  directors  were  serving,  and 
though  these  terms  could  be  altered  by  a  special  resolution  altering  the 
articles,  still  the  alteration  could  have  effect  only  for  the  future,  and  the 
directors  were  entitled  to  remuneration  at  the  old  rate  until  the  articles 
were  altered. 


T 


HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  Stephen. 

By  the  Articles  of  Association  of  the  Port  Darwin  Gold  Mining 
Company,  a  company  incorporated  nnder  the  Companies  Act,  the 
remuneration  to  be  paid  to  the  directors  was  to  be  at  the  rate  of 
200Z.  per  annum.  The  plaintiff  was  one  of  the  directors  and 
remained  such  down  to  1888.  In  June  and  July  of  that  year  the 
company  passed  a  special  resolution  altering  the  articles  relating  to 
directors'  fees,  and  by  the  articles  as  altered  the  directors  were  to 
receive  £5  per  month,  and  it  was  attempted  by  the  resolution 
to  make  this  reduced  rate  of  remuneration  take  effect  as  from 
December  81,  1887*  The  plaintiff  declining  to  assent  to  this,  gave 
notice  in  pursuance  of  the  articles,  resigning  his  directorship,  and 
claimed  dE50  in  respect  of  fees  for  three  months  at  the  rate  of  £200 
per  annum.  Mr.  Justice  Stephen,  who  tried  the  case,  decided  in 
fayour  of  the  company.    From  this  decision  the  plaintiff  appealed. 

Buckley f  Q.C.^  and  G^a^gri^ir  appeared  for  the  appellant; 
WxTich^  Q.C.,  and  Abrahams  for  the  company. 

LoBD  HalbbubTi  L.C. : 
I  am  unable  to  agree  with  the  conclusion  at  which  Mr.  Justice 

0.0. — lOh.  I.  CO 
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1889.  Stephen  has  arriTed.  The  argoment  which  has  been  addressed  to 
SwABBY  V  ^^  proceeds  npon  the  erroneous  basis  of  treating  the  articles  as  a 
Port  Dahwdt  contract,  and  that  as  there  is  a  power  given  by  the  Act  to  alter  the 
Co.  articles,  the  contract  they  contained  conld  be  pat  an  end  to  and 
Taried  by  the  altering  resolution.  The  articles  do  not  themselves 
constitute  a  contract,  they  are  merely  the  regulations  by  which 
provision  is  made  for  the  way  the  business  of  the  company  is  to  be 
carried  on.  A  person  who  acts  as  director  with  those  articles 
before  him  enters  into  a  contract  with  the  company  to  serve  as  a 
director,  the  remuneration  to  be  at  the  rate  contemplated  by  the 
articles.  The  person  who  does  this  has  before  him,  as  one  of  the 
stipulations  of  the  contract,  that  it  shall  be  possible  for  his  employer 
to  alter  the  terms  upon  which  he  is  to  serve,  in  which  case  he  would 
have  the  option  of  continuing  to  serve,  if  he  thought  proper,  at  the 
reduced  rate  of  remuneration.  Those  terms,  however,  could  be 
altered  only  as  to  the  future.  In  so  far  as  the  contract  on  those 
terms  had  already  been  carried  into  effect,  it  is  incapable  of  altera- 
tion by  the  company. 

As  to  the  point  of  the  service  being  determined  in  the  middle 
and  not  at  the  end  of  the  year,  disentitling  the  plaintiff  to  anything 
because  the  service  was  for  a  year,  the  judgment  of  Mr.  Justice 
Stephen  was  right,  but  upon  the  articles  there  were  two  cases  in 
which  the  service  could  be  brought  to  an  earlier  termination  than 
the  year,  viz.,  if  the  directors  give  a  month's  notice  of  resignation ; 
the  resignation  must  be  accepted  by  the  company,  but  if  this  were 
done,  then  both  the  parties  contemplated  an  earlier  determination 
of  the  service  than  a  full  year.  On  the  other  hand,  the  company 
could,  if  it  thought  fit,  by  special  resolution,  determine  the  service 
between  it  and  its  servants.  There  was,  therefore,  a  reciprocal 
right  to  put  an  end  to  the  service  at  an  earlier  period  than  the  end 
of  the  year.  It  follows  from  that  as  a  necessary  consequence,  that 
both  parties  must  have  contemplated  that  as  this  was  a  service  for 
hire  and  reward,  a  proportionate  part  of  the  remuneration  agreed 
upon  should  be  paid  if  the  service  was  determined  at  an  earlier 
period  than  the  fall  year.  This  covers  the  whole  ground  of  the 
case,  and  in  my  opinion  the  judgment  of  the  Court  below  must  be 
reversed. 
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I  am  of  the  same  opinion.     The  articles  do  not  themselves  form    Swabet  v. 
a  contract,  but  from  them  you  get  the  terms  upon  which  the  q^^J  m^^ 
directors  are  serving.     It  would  be  absurd  to  hold  that  one  of  the         ^^' 
parties  to  a  contract  could  alter  it  as  to  service  already  performed 
under  it.     The  company  has  power  to  alter  the  articles,  but  the 
directors  would  be  entitled  to  their  salary  at  the  rate  originally 
stated  in  the  articles  up  to  the  time  the  articles  were  altered. 

LiNDLET,  L.J.,  concurred. 

Solicitors :  GreshaiUf  Davies  <t  Dallas. 

Michael  Abrahams,  Son  &  Co, 
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AENISON   V.    SMITH. 

Prospeetus-'MiirepreaerUaHon^Circvlar  ineiderUaUy  ea^ining  truefacU-- 

Action  cf  deceiL 

DiiectoTS  issued  a  pTospectus  inyiting  applications  for  debenture  stock 
and  stating  that  it  would  rank  in  priority  to  £300,000  share  capital, 
"  £200,000  of  which  has  been  subscribed.'*  This  £200,000  was,  in  fac^ 
allotted  to  the  contractors  in  fully-paid  sharea  After  allotment  of  the 
stock,  the  directors  issued  a  circular-letter  to  all  the  allottees  which  men- 
tioned, but  only  incidentally,  the  real  fieu^ts  as  to  the  £200,000,  but  did  not 
inform  them  that  the  statement  in  the  prospectus  was  a  misrepresentation, 
or  that  they  were  in  consequence  entitled  to  a  return  of  the  money  already 
paid-up  by  them.  Some  of  the  applicants  for  stock  had  previously  paid- 
up  in  full,  but  others  continued,  even  after  receipt  of  the  circidar,  to  pay 
up  the  instalments  on  the  stock.  Some  of  the  allottees  required  and 
obtained  repayment  of  their  money.  The  evidence  showed  that  all  the 
plaintiffs  had  been  induced  to  take  the  stock  on  the  fedth  of  the  prospec- 
tus, some  being  influenced  most  by  one  part  of  it^  others  by  other  parts. 

Held  (affirming  the  judgment  of  Eekewich,  J.) :  That  the  use  of  the 
word  ^*  subscribed,"  as  applied  to  the  transaction  in  question,  was  a  delibe- 
rate untruth ;  that  persons  who  have  been  induced  to  enter  into  a  contract 
on  the  faiih  of  a  prospectus  which  contains  a  material  misstatement  need 
not  analyse  how  fax  that  misstatement  contributed  to  induce  them ;  but 
that  if  the  Court  sees  on  the  face  of  the  statement  that  it  is  of  such  a 
nature  as  would  induce  a  person  to  enter  into  the  contract^  or  would  tend 
to  induce  him  to  do  so,  or  that  it  would  be  part  of  the  inducement  to  do  so, 
the  inference  is,  if  he  entered  into  the  contract,  that  he  acted  on  the  in- 
ducement so  held  out,  unless  it  is  shown  that  he  knew  the  facts,  or  that 
he  avowedly  did  not  rely  on  the  statement,  whether  he  knew  the  facta  or 
not  And  that  here  the  misstatement  must  be  taken  to  have  induced 
the  plaintiffs  to  apply  for  the  stock,  and  entitled  them  to  damages.  That 
this  effect  was  not  done  away  with  by  the  circular,  and  that  the  allottees 
who  went  on  to  pay  up  in  full  after  receiving  the  circular  could  recover 
damages  for  the  loss  of  the  money  paid  by  them  after  receiving  it^  as 
well  as  in  respect  of  what  they  had  paid  at  first 


T 


HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  Kekewieh. 
The  action  was  brought  by  Mr.  Joseph  Amison  and  fifty-three 
other  plaintiffs,  debenture  stockholders  in  the  City  of  Genoa  Water- 
works Company,  Limited,  against  Mr.  Gordon  Smith,  the  promoter 
of  the  company,  and  the  eight  original  directors.  The  plaintiffs 
alleged  that  they  had  been  induced  to  apply  for  and  became  holders 
of  debenture  stock,  amounting  in  the  whole  to  over  £80,000,  on 
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the  faith  of  a  statement  in  a  prospeotnB,  issued  soon  after  the  i889. 
incorporation  of  the  company.  The  company  was  incorporated  ab^^^,,. 
by  registration  on  the  1st  of  November,  1886  ;  the  prospectus  was  Smith. 
dated  the  80th  of  November,  1886,  and  was  signed  by  the  secretary. 
The  company  was  formed  for  the  purpose  of  acquiring  and  carrying 
out  a  concession  granted  by  the  Government  of  Italy  for  the  con- 
struction of  waterworks  for  the  supply  of  water  to  the  City  of 
Genoa.  The  prospectus  was  headed  "  Issue  of  dE150,000  Six  per 
Cent.  Debenture  Stock,  ranking  in  priority  to  ^£800,000  share 
capital  (j£200,000  of  which  has  been  subscribed),  secured  as  a 
first  charge  upon  the  entire  assets  and  property  of  the  company, 
and  the  concession  granted  by  his  Majesty  the  King  of  Italy, 
herein  described."  The  prospectus  went  on  to  state  that  the 
share  capital  was  ^£800,000,  "in  60,000  shares  of  £5  each,  of 
which  40,000  shares,  representing  dE200,000,  have  been  already 
subscribed."  £5  was  to  be  paid  on  application,  £15  more 
on  allotment,  £80  more  on  the  6th  of  January,  1887,  and  the 
remaining  £60  on  the  26th  of  February,  1887^  but  liberty  was 
given  to  pay  up  in  full  on  allotment  at  a  discx>unt.  At  the  time 
when  the  prospectus  was  issued,  the  seven  persons  who  had  sub- 
scribed the  memorandum  of  association  had  each  taken  one  share, 
but  no  other  shares  had  been  subscribed  for  in  the  ordinary  way. 
There  was,  however,  a  construction  contract  between  the  company 
and  Gordon  Smith  for  £800,000,  of  which  sum  £100,000  was  to 
be  paid  by  means  of  an  allotment  of  fully  paid-up  shares,  and  there 
was  a  purchase  contract  with  Smith  for  £100,000,  which  sum  also 
was  to  be  paid  by  an  allotment  of  fully  paid-up  shares.  The 
plaintiffs  all,  as  was  practically  admitted,  applied  for,  and  received 
allotments  of,  debenture  stock  on  the  faith  of  the  statements  con- 
tained in  this  prospectus.  By  their  statement  of  claim  in  this 
action  they  alleged  that  the  representation  in  the  prospectus  that 
£200,000  of  the  share  capital  had  been  subscribed  was  untrue  in 
fact,  and  that  the  defendants  made  it  knowing  it  to  be  untrue,  or 
else  so  recklessly  and  carelessly  that  they  must  be  taken  to  have 
known  the  fedsehood  thereof.  The  plaintiffs  claimed  damages  for 
the  deceit  and  misrepresentation  contained  in  the  prospectus.  By 
their  statement  of  defence  the  defendants  said  that  after  the  issue 
of  the  prospectus,  and  after  applications  for  debenture  stock  had 
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1S89.       been  receiyed  from  the  plaintifb  and  otherB,  the  diieetors  in 

Amwmf  V.  Becember,  1886,  sent  to  the  applicants  (inclnding  the  plaintiffs). 

Smith.       fj^^  following  circular :  '^  I  am  instracted  by  the  directors  to  send 

yon  proyisional  certificate,  No. ,  being  for  £ 6  per  cent. 

debenture  stock  of  this  company  £ paid,  duly  registered  in 

your  name,  and  to  request  that  an  acknowledgment  of  the  same  be 
forwarded  to  me  by  return  of  post.    I  also  send  you  herewith  a 

cheque  for  £ ,  the  discount  to  which  you  are  entitled  on  pre* 

payment. 

**  The  directors  instruct  me  to  take  this  opportunity  of  informing 
you  that  a  question  has  been  asked  as  to  the  statements  contained 
in  the  first  paragraph  of  page  3  of  the  prospectus.  I  am  to  say 
that  the  CBusts,  more  fully  stated,  are,  that  the  concession  does  not 
compel  the  company  to  supply  anyone,  not  even  public  institutions, 
with  water,  but  that  the  disposal  thereof  is  entirely  in  the  discre- 
tion of  the  company,  and  there  is  no  restriction  in  any  manner  as 
to  the  rates  which  the  company  may  think  fit  to  charge,  while  the 
directors  are  adyised  and  believe  that  the  concession  amounts  to  a 
complete  monopoly  of  the  only  practical  sources  of  supply.  I  am 
further  to  state  that  the  Italian  Goyemment  have  reserved  no  right 
whatever  to  enter  into  or  claim  possession  of  the  works  at  the 
expiration  of  the  time  granted  by  the  concession. 

''  My  directors  now  instruct  me  to  inform  you,  that  the  unsub- 
scribed balance  of  share  capital,  namely  £100,000  in  £5  shares,  is 
now  offered  to  the  present  debenture-holders.  The  £200,000 
share  capital  mentioned  in  the  prospectus  as  having  already  been 
subscribed  is  an  amount  which  has  been  appropriated  to  the  con- 
tractors, to  be  issued  to  them  in  folly  paid-up  shares  in  payment 
for  the  concession,  and  in  part  payment  of  the  contract  price  for 
the  construction  and  completion  of  the  works,  and  maintenance  of 
the  same  for  twelve  months  after. 

"  If  you  are  desirous  of  subscribing  at  par  for  any  portion  of  the 
£100,000  unallotted,  please  fill  up  and  return  to  me  the  accompany- 
ing application  form. 

"  You  will  oblige  me  by  filling  up  and  returning  to  me  by  the 
next  post  the  form  at  the  foot  hereof." 

This  form  contained  the  following :  "  I  beg  to  acknowledge  the 
receipt  of  your  circular  letter  of  the inst.,  and  also  certificate 
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for  £ 6  per  cent,  debenture  stock,  dnly  registered  in  my  name.        i889. 

I  also  acknowledge  receipt  for  cheque  for  £ ,  the  discount  to    j^bhtson  v. 

which  I  am  entitled  upon  prepayment."  Smith. 

Each  of  the  plaintiffs  received  this  circular.  On  the  receipt  of 
the  circular  some  of  the  applicants  for  debenture  stock  (but  not  any 
of  the  plaintiffs)  demanded  repayment  of  the  money  which  they 
had  paid  on  application,  and  their  money  was  repaid  to  them. 
Some  of  the  plaintiffs  had  paid  up  the  amount  of  the  stock  which 
they  applied  for  in  full,  and  to  them  the  directors  sent  with  the 
circular  a  cheque  for  a  discount  of  6  per  cent.,  which  had  been 
offered  to  applicants  who  should  pay  up  at  once  in  full.  The 
remainder  of  the  plaintiffs,  after  they  had  received  the  circular, 
paid  up  the  balance  due  on  the  amount  of  the  debenture  stock  for 
which  they  had  subscribed,  and  all  the  plaintiffs  afterwards  on  two 
occasions  received  a  half-yearly  payment  of  interest  on  their  stock. 
The  present  action  was  commenced  in  October,  1887.  There  was 
evidence  at  the  trial  that  the  question  whether  the  word  "  sub- 
scribed ''  was  a  proper  one  to  use  in  the  prospectus  was  considered 
and  discussed  by  the  directors,  and  that  after  this  discussion  they 
decided  to  use  it.  The  chairman  of  the  company  said  in  the 
course  of  his  examination,  that  he  believed  the  word  ^'  subscribed  " 
to  be  a  truthful  word.  As  regards  the  circular  the  plaintiffs 
differed  in  their  evidence.  Some  had  not  understood  it;  others 
thought  they  had  lost  their  money,  but  took  no  steps  at  all ;  and 
all  had  let  matters  go  on  without  taking  steps  to  have  their  con- 
tracts set  aside,  and  they  received  interest  even  after  the  commence- 
ment of  the  action.  Mr.  Justice  Kekewich  having  given  judgment 
in  favour  of  the  plaintiffs,  the  defendants  appealed. 

Rigby,  Q-C,  and  FarweU  for  the  appellants : — 

The  prospectus  was  the  result  of  careful  discussion  by  the 
directors,  and  it  was  only  after  they  had  had  legal  advice  that  the 
use  of  the  word  **  subscribed  "  would  be  appropriate  to  the  trans- 
action with  the  contractors  that  they  inserted  it,  and  they  believed 
it  to  be  true.  They  showed  by  their  action  that  they  meant  to 
avoid  stating  an  untruth,  and  their  bona  Jides  in  their  statement 
relieves  them  from  an  action  of  deceit.  At  all  events  the  circular 
put  the  plaintiffs  in  ftdl  possession  of  the  facts,  and  as  they  chose 
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1889.       to  continue  after  knowledge,  they  must  be  taken  to  haye  decided 

Abwibow  V.   to -go  on  with  a  knowledge  of  the  real  facts.     There  is  no' case 

Smith.      reported  in  which  an  action  for  deceit  has  been  successful  where 

the  plaintiff  knew  the  real  state  of  things  before  completion. 

Some  of  the  plaintiffs  had  receiyed  the  circular  before  they  had 

paid  up. 

[They  referred  to  Leggott  y.  Barrett  («)  and  EeyneU  y.  Sprye  (t).] 

Neville,  Q.C.,  and  Osward  were  called  upon  only  on  the  point 
of  those  plaintiffs  who  had  not  paid  up  in  full  on  allotment : — 

We  had  an  option  to  rescind  or  to  affirm  the  contract  and  sue 
for  damages.  We  elected  to  affirm,  and  haying  done  so,  the 
contract  obliged  us  to  pay  up;  but  the  mere  fact  of  so  paying  does 
not  depriye  us  of  the  right  to  damages  for  the  fraudulent  mis- 
representation, and  what  we  haye  been  forced  to  pay  under  the 
contract  must  be  included. 

Dodd  appeared  for  other  parties. 

Bigby  replied. 

LoBD  Halsbuby,  L.G. : 

I  am  of  opinion  that  this  appeal  must  be  dismissed.  The  action 
is  one  in  which  the  plaintiffs  complain  that  they  have  been  deceiyed 
by  the  defendants,  and  haye  by  reason  of  that  deceit  lost  certain 
sums  of  money,  and  so  sustained  damage.  In  an  action  of  this 
character,  speaking  for  myself,  I  adopt  the  language  of  Earl  Selbome 
in  Smith  y.  Chadwich  {v)  :  ''  I  conceiye  that  in  an  action  of  deceit 
like  the  present,  it  is  the  duty  of  the  plaintiff  to  establish  two 
things ;  first,  actual  fraud,  which  is  to  be  judged  of  by  the  nature 
and  character  of  the  representations  made,  considered  with  refer- 
ence to  the  objects  for  which  they  were  made,  the  knowledge  or 
means  of  knowledge  of  the  person  making  them,  and  the  intention 
which  the  law  justly  imputes  to  eyery  man  to  produce  those 
consequences  which  are  the  natural  results  of  his  acts;    and, 

0 

(«)  16  Cli.  D.  306.  (0  1  D.  M.  &  G.  660. 

(u)  9  App.  Cas.  187. 
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secondly,  he  must  establish  that  this  fraud  was  an  inducing  cause       i889. 

to  the  contract ;  for  which  purpose  it  must  be  material  and  it  must   j^jJ^JI^  ^, 

have  produced  in  his  mind  an  erroneous  beUef,  influencing  his      Smith.  ' 

conduct.*'    I  am  of  opinion  that  in  the  present  case  the  existence 

of  all  those  elements  is  established,  and,  speaking  for  myself,  I 

cannot  concur  with  some  of  the  language  of  Mr.  Justice  Eekewich, 

as  I  cannot  reconcile  a  deliberate  statement  of  what  is  untrue  with 

an  intention  to  avoid  deceit.    If  men  make  a  statement  which  is 

intended  to  be  believed,  and  which,  when  they  make  it,  they  know 

to  be  untrue,  I  cannot  agree  that  they  may  have  no  intention  to 

deceive.    Mr.  Justice  Eekewich  speaks  of  the  defendants  as  having 

been  *^  misled."    If  that  means  tempted  to  go  in  a  wrong  way, 

I  agree ;  but  if  it  means  deceived  by  others,  I  think  the  decision 

ought  to  have  been  in  fj&vour  of  the  defendants.    A  deliberate 

statement  was  made,  and  the  defendants  cannot  be  heard  to  say 

that  they  did  not  know  the  popular  meaning  of  the  words  they 

used.    If  they  had  said  ''We  did  not  know  what  was  in  the 

prospectus,  and  hastily  put  our  names  to  it  without  reading  it," 

the  case  would  be  open  to  dififerent  considerations,  but  the  fact  is 

that  they  had  discussed  the  matter,  and  had  been  advised  that  they 

might  use  the  words  as  being  appropriate,  but  every  one  of  them 

must  have  known  that  the  statement  was,  taking  the  words  in  their 

ordinary  sense,  untrue.    I  think,  therefore,  that  they  were  guilty  of 

fraud.    I  am  unwilling  to  use  language  which  causes  unnecessary 

pain,  but  I  cannot  help  thinking  that  confusion  has  been  introduced 

into  the  law  by  reluctance  to  give  conduct  its  proper  name,  and  in 

many  cases,  mild  terms  have  been  used  before  a  jury  in  order  to 

coax  them  iato  a  verdict  which  they  might  be  averse  from  giving 

if  a  stronger  and  more  correct  term  were  used.    If  men  tell  for 

business  purposes  what  in  plain  English  is  called  a  lie,  they  are 

guilty  of  fraud,  and  to  talk  about  their  having  had  no  intention 

to  deceive  is  no  more  a  defence  than  it  would  be  a  defence  to  a 

prosecution  for  forging  a  bill  of  exchange  to  say  that  the  forger 

meant  to  pay  it  when  it  became  due.    In  my  judgment  then,  the 

plaintififs  have  established  the  first  requisite,  actual  fraud. 

The  second  requisite  is  that  the  fraud  was  an  inducing  cause 
to  the  contract.  It  is  an  old  expedient  [to  cross-examine  a  person 
who  says  he  has  been  induced  by  a  prospectus  to  take  shares  in  a 
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1889.  company,  and  to  go  through  the  prospectns  and  to  require  him  to 
j^^i^i^Tu  9,  Bay  which  particular  part  of  it  actually  influenced  him.  The  names 
Smith.  ^f  ^j^^  directors  might  induce  one  person  to  apply  for  shares. 
Another  might  be  induced  by  something  entirely  different.  This 
is  a  quite  fallacious  system.  It  assumes  that  a  person  who  reads 
a  prospectus  and  determines  to  take  shares  on  the  faith  of  it  can 
appropriate  among  the  different  parts  of  it  the  effect  produced  by 
the  whole.  This  can  rarely  be  done  even  at  the  time,  and  for  a 
shareholder  thus  to  analyse  his  mental  impressions  after  an  interval 
of  several  years,  so  as  to  say  which  representation  in  particular 
induced  him  to  take  shares,  is  a  thing  all  but  impossible.  A  person 
reading  the  prospectus  looks  at  it  as  a  whole,  he  thinks  the  under- 
taking is  a  fine  commercial  speculation,  he  sees  good  names 
attached  to  it,  he  observes  other  points  which  he  thinks  favourable, 
and  on  the  whole  he  forms  his  conclusions.  You  cannot  weigh 
the  elements  by  ounces.  It  was  said,  and  I  think  justly,  by 
Sir  G.  Jessel  in  Smith  v.  Chadwick  (x),  that  if  the  Court  sees  on 
the  face  of  the  statement  that  it  is  of  such  a  nature  as  would 
induce  a  person  to  enter  into  the  contract,  or  would  tend,  to  induce 
him  to  do  so,  or  that  it  would  be  a  part  of  the  inducement  to  enter 
into  the  contract,  the  inference  is,  if  he  entered  into  the  contract, 
that  he  acted  on  the  inducement  so  held  out,  unless  it  is  shown 
that  he  knew  the  facts  or  that  he  avowedly  did  not  rely  on  the 
statement,  whether  he  knew  the  facts  or  not.  I  think,  therefore, 
that  the  second  proposition  is  proved,  namely,  that  the  plaintiffs 
were  induced  to  take  stock  by  the  misrepresentation. 

I  have  so  £ar  dealt  only  with  the  prospectus,  but  we  have  also  to 
deal  with  the  correction  by  the  circular.  It  has  been  contended 
that  the  misrepresentation  in  the  prospectus  was  undone  by  a  clear 
and  correct  explanation  in  the  circular.  I  do  not  wish  to  commit 
myself  to  a  concluded  opinion  upon  anything  which  does  not  arise 
in  the  present  case.  If  the  directors  had  sent  to  each  of  the 
plaintiffs  a  notice  to  this  effect :  "We  have  deceived  you,  and,  if 
you  like,  you  can  have  your  money  back,"  the  case  would  have 
stood  very  differently,  and  I  reserve  my  opinion  as  to  what  would 
then  have  been  the  right  course  for  the  Court  to  take.    It  may  be 

(aj)  20  Oh.  D.  27. 
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that  in  such  a  case  it  would  be  held  not  reasonable  for  the  plaintiffs  i889. 
to  go  on  with  their  eyes  open  and  incur  further  damage.  It  is  j^^^^j^  ^^ 
needless  to  give  an  opinion  on  that,  because  in  my  opinion  that  Smith 
state  of  things  does  not  exist.  I  do  not  agree  that  the  circular  put 
any  one  in  the  position  of  knowing  the  true  facts  of  the  case. 
Before  referring  to  the  document  I  will  observe  that  assuming  a 
fraud  to  have  been  committed,  it  obviously  lies  on  those  who  rely 
on  a  subsequent  explanation  to  show  that  such  explanation  was 
clear.  If  the  directors  had  repented  of  what  they  had  done,  and 
had  been  desirous  of  making  reparation,  they  would  have  called 
the  attention  of  the  plaintiffs  to  the  fact  that  there  was  a  serious 
error  in  the  prospectus.  I  will  illustrate  what  I  am  saying  by 
stating  the  effect  on  my  own  mind.  I  did  not  at  first  see  the 
whole  circular,  but  only  an  extract  from  it.  ''  The  £200,000  share 
capital  mentioned  in  the  prospectus  as  having  already  been  sub- 
scribed is  an  amount  which  has  been  appropriated  to  the  contractors 
to  be  issued  to  them  as  fully  paid-up  shares  in  payment  for  the 
concession,  and  in  part  payment  of  the  contract  price  for  the 
construction  and  completion  of  the  works,  and  maintenance  of 
the  same  for  twelve  months  after."  This  appeared  to  me  to  be  a 
clear  statement  of  the  truth.  But  look  at  the  circular  as  a  whole. 
This  statement  does  not  come  till  the  latter  part  of  the  third 
paragraph.  No  admission  of  mistake  is  made,  but  the  information 
is  given,  so  to  say,  incidentally  in  the  midst  of  a  number  of  other 
matters.  I  am  not  surprised  at  die  difference  of  the  views  taken 
of  it  by  the  plaintiffs  who  have  given  evidence,  hardly  any  two 
agreed  as  to  what  they  understood  it  to  mean.  Is  that  the  way  in 
which  the  effect  of  a  fraudulent  misstatement  is  to  be  got  rid  of  ? 
The  prospectus  appears  to  me  to  have  been  drawn  up  with  the  aim 
of  conveying  a  wrong  impression  under  words  sufficiently  near  the 
truth  to  escape  being  treated  as  a  misrepresentation,  and  I  think 
that  the  circular  was  framed  with  a  similar  view,  to  avoid  bringing 
to  the  minds  of  the  plaintiffs  the  real  facts  of  the  case,  while  stating 
enough  to  enable  the  defendants  to  say  that  the  plaintiffs  were 
informed  of  those  facts.  I  think  therefore  that  the  circular  does 
not  alter  the  case,  and  that  the  appeal  must  be  dismissed. 

Cotton,  L.J. : 
I  have  come  to  the  same  conclusion,  but  on  somewhat  different 
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1889.  grounds.  [His  lordship  then  stated  his  opinion  that  a  man  who 
Aiunsoir  v.  ^^^^  ^  statement  to  another  person  with  a  view  to  their  being 
Smith,  acted  on  undertakes  the  dnty  of  seeing  that  his  statements  are 
correct  and  is  liable  if  he  does  not  take  dae  care  to  see  that  they 
are  correct^  and  he  then  said:  ]  As  to  the  circnlar^  I  qnite  agree 
with  the  Lord  Chancellor,  and  hardly  think  it  necessary  to  add  any- 
thing to  what  he  has  said.  It  was  contended  that  going  on  after 
receiving  the  circular  was  an  affirmance  of  the  contract,  with 
knowledge  of  the  real  facts,  and  that  snch  affirmance  is  inconsistent 
with  this  action.  Bnt  a  man  may  affirm  a  contract  and  yet  sue  the 
person  who  by  firand  induced  him  to  enter  into  it.  Mr.  Rigby 
admitted  this,  but  contended  that  the  plaintiffs  could  not  recover 
damages  for  the  loss  of  the  money  which  they  advanced  after  they 
knew  the  facts.  Like  the  Lord  Chancellor,  I  reserve  my  opinion 
as  to  what  ought  to  be  done  in  such  a  case  as  that  supposed  by 
him,  a  case  where  the  persons  who  had  made  the  representation 
admitted  the  misrepresentation,  and  offered  to  repay  the  money 
paid.  I  leave  the  question  open  whether,  in  such  a  case,  the 
parties  defrauded  could  aggravate  the  damages  by  going  on  and 
making  further  advances.  The  defendants  are  not  in  that  position. 
The  passage  in  the  circular  is  merely  introduced  as  an  explanation, 
not  admitting  any  misrepresentation,  and  not  informing  the  parties 
that  they  were  at  liberty  to  retire  and  have  their  money  back  again ; 
and  I  think  that  this  does  not  do  away  with  the  effect  of  the  previous 
misrepresentation. 

LiNDLEY,  L.J. : 

I  am  of  the  same  opinion.  Whether  the  directors  in  the  high 
moral  point  of  view  were  guilty  of  fraud  I  do  not  say,  but  the  facts 
in  my  mind  leave  no  doubt  of  their  legal  liability.  They  made  a 
statement  which  was  untrue,  and  which  they  knew  to  be  untrue,  and 
whatever  were  their  motives,  they  are  liable.  The  case  is  not  like 
one  where  the  persons  making  the  representation  have  not  full 
knowledge  of  the  facts.  The  directors  here  knew  the  real  state  of 
things,  and  thought  that  '^  subscribed  "  was  a  proper  word  for  them 
to  put  into  the  prospectus.  They  flattered  themselves  that  they 
had  found  a  word  which  was  near  enough  to  the  truth  not  to  be 
treated  as  a  misrepresentation,  but  it  was  not  the  right  word  for 
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informing  the  pnblic  that  these  shares  had  been  appropriated  as       1889. 
fully  paid-np  shares  to  the  contractors.     The  statement  then  being   Abnis^  v. 
nntme,  and  known  to  be  ontrne^  an  action  for  damages  lies.  Smith, 

The  plaintiffs  fall  into  two  classes.  One  class  paid  np  in  full  on 
allotment.  What  was  their  position  ?  They  had  parted  with  their 
money.  It  is  said  that  they  would  have  had  it  back  again  if  they 
had  asked  for  it,  but  I  am  not  clear  that  they  would.  Haying  been 
induced  to  part  with  it  by  misrepresentation  they  had  a  right  of 
action,  and  I  cannot  see  that  they  have  ever  lost  it. 

The  other  class  paid  £20  per  cent,  before  they  received  the 
circular,  and  paid  up  the  rest  afterwards.  If  the  circular  had 
stated  that  there  had  been  a  misrepresentation  in  the  prospectus 
and  that  those  allottees  who  wished  could  have  their  money  back, 
I  think  the  directors  would  have  gone  a  long  way  towards  doing 
away  with  the  effect  of  the  misrepresentation.  I  am  not,  however, 
prepared  to  decide  what  would  have  been  the  effect  of  such  a 
circular,  for  the  fj&cts  do  not  raise  the  question.  The  issuing  the 
circular  was  not  the  voluntary  act  of  the  directors  ;  it  was  forced 
upon  them  by  an  honest  trustee  for  the  debenture  stockholders.  It 
does  not  distinctly  point  out  that  there  has  been  a  misrepresentation 
in  the  prospectus,  and  it  contains  no  offer  to  refund.  I  do  not  say 
that  it  does  not  make  it  clear  to  the  mind  of  a  lawyer  what  the 
misrepresentation  was,  but  it  was  not  calculated  to  make  plain 
business  people  understand  that  there  had  been  a  misrepresentation 
entitling  them  to  a  return  of  their  money,  and  it  does  not  appear 
that  any  one  of  them  understood  that  he  could  have  his  money 
back.  I  think,  therefore,  that  this  class  of  claimants  were  justified 
in  paying  np  the  remaining  £80  per  cent,  and  then  claiming 
damages. 

Solicitors:  Kimier. 

Bwm  <t  Berridge. 
Seeley  d  Son. 
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COURT  OP   In  RE  THE  COMBINED  WEIGHING  AND  ADVERTISING 
APPEAL.  MACHINE   COMPANY. 

Bbporb 
Cotton,  L.J.,       Companies  Acty  1862,  Sec,  82—"  Creditor**— Judgment  Creditor— Garnishee 
F^'lJ.  Order—Eight  to  PetUim—O,  46,  R,  S.  C.  1883. 

]^^  A  garnishee  order  is  no  assignmeiit  to  any  extent  of  the  debt  due  by 

October  2Sth,  ^^^   garnishee  to  the  debtor  of  the  garnishor.    It  merely  gives  the 

garnishor  an  attachment  upon  that  debt 

Where  a  person  had  obtained  a  garnishee  order  directing  a  limited 
company  to  pay  to  him  a  debt  due  by  it  to  another  person,  and  having 
issaed  execution  against  the  company,  and  a  return  of  nvMa  bona  having 
been  made  he  presented  a  petition  to  wind  up  the  company. 

Held :  That  the  garnishee  order  did  not  make  him  a  creditor  of  the 
company  so  as  to  entitle  him  to  petition. 


T: 


HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  North. 

The  Combined  Weighing  and  Advertising  Machine  Company,  a 
company  incorporated  nnder  the  Companies  Acts,  was  indebted  to 
one  Wright  in  a  sum  of  £88.  The  petitioner  had  recovered  a 
judgment  against  Wright,  and  had  then  obtained  a  garnishee  order 
absolute  directing  the  company  to  pay  the  £98  to  him.  Under 
this  order  the  petitioner  had  issued  execution  against  the  company, 
but  the  sherifif  had  made  a  return  of  nuUa  bona.  The  petitioner 
then  presented  a  petition  for  the  winding-up  of  the  company,  and 
claimed  to  be  entitled  to  do  so  as  a  creditor  by  virtue  of  the 
garnishee  order.  Mr.  Justice  North  held  that  although  possibly 
Wright  might  by  reason  of  the  garnishee  order  have  lost  the  right 
he  would  otherwise  have  had  to  petition  to  wind  up  the  company, 
still  that  right  was  not  transferred  to  the  petitioner.  The  petitioner 
appealed. 

Eve  appeared  for  the  petitioner;  Firminger  for  the  company; 
and  George  White  for  shareholders. 

Cotton,  L.J. : 

When  this  case  was  opened,  from  the  way  in  which  it  was 
presented  to  us^  we  thought  it  turned  on  the  question  whether  the 
petitioner  had  a  case  under  section  80>  subsection  2 ;  but  really  we 
do  not  come  to  that  question  at  all,  because  the  question  in  the 


OOTJET  OP   APPEAL.  899 

first  inBtance  is  not  only  whether  the  petitioner  has  made  a  case  i8B9. 
for  winding  up  the  company  (which  I  very  much  douht),  hut  ^^  ^Tthe 
whether  he  is  the  person  entitled  to  present  the  petition.  That  Combinbd 
turns  on  section  82.  He  says,  ^'  Yes,  I  am  entitled  to  present  a  and 
petition.  I  am  not  a  contrihutory.  I  am  a  creditor."  Well,  is  he  ?  Maohins  Co. 
He  is  no  creditor  of  the  company  unless  and  except  so  far  as  the 
garnishee  order  which  he  obtained  made  him  a  creditor.  Mr. 
Wright  owed  him  money.  He  got  a  judgment  against  Mr.  Wright, 
and  haying  done  that,  he  attached  a  debt  due  from  the  company  to 
Wright,  and  that  is  made  absolute.  What  does  the  garnishee 
order  do  ?  It  is  no  assignment  to  any  extent  of  the  debt  due  by 
the  garnishee  to  the  debtor  of  the  garnishor ;  it  merely  gives  the 
garnishor  an  attachment  upon  that  debt.  That  was  laid  down  by 
the  Master  of  the  Soils  confirming  the  view  taken  by  myself  in  a 
case  in  which  I  think  all  I  need  refer  to  is  the  judgment  of  the 
Master  of  the  Soils.  Sir  George  Jessel  says  in  Chatterton  v. 
Watney  (y),  "  I  quite  agree  with  the  view  of  the  Lord  Justice 
Cotton  that  a  garnishee  order  does  not  operate  as  a  transfer  of  the 
debt."  *'  Transfer "  does  not  mean  necessarily  absolute  transfer, 
but  a  transfer  of  the  debt  by  way  of  assignment,  security,  or  other- 
wise. Here,  if  that  is  so,  even  although  if  there  was  a  transfer  or 
assignment  of  the  debt  so  as  to  constitute  the  petitioner  an  assignee 
either  in  law  or  equity  of  this  debt,  then  he  might  say,  '^I  am  a 
creditor  under  section  82  and  entitled  to  present  a  petition,"  still 
we  should  have  to  consider  whether  he  had  made  out  a  case  for 
winding  up  this  company.  But  on  the  ground  that  he  is  not 
entitled  to  present  the  petition,  I  think  it  unnecessary  to  go  into 
the  question  as  to  section  80,  subsection  2.  I  would  say  here  that 
the  gentleman  is  not  in  any  way  a  creditor  of  the  company,  and  not 
in  any  way  entitled  to  present  a  petition. 

I  ought  to  mention  the  question  as  to  whether  this  is  an 
equitable  assignment  of  the  debt.  Of  course,  if  there  had  been  an 
order  by  the  person  to  whom  the  debt  was  owing  to  pay  to  the 
petitioner,  that  would  have  been  a  good  equitable  assignment. 
But,  in  my  opinion,  a  mere  order  in  the  nature  of  a  garnishee 
order  made  by  a  competent  body  putting  a  hold  upon  the  fund  and 

(y)  17  Ch.  D.  862. 
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1889.  enabling  the  person  who  has  obtained  the  garnishee  order  to  give  a 

-    "^  good  discharge,  would  not  come  within  the  principle  of  equitable 

OoMBiNBD  assignment)  and  therefore  the  petitioner  cannot  under  the  doctrine 

Aia>  of  equitable  assignment  claim  to  be  a  creditor  in  this  case. 

ADTEBTisnra 
Hjlchikb  Co. 

BowEN,  L.J. : 

I  am  of  the  same  opinion.  The  real  point  is  whether  the 
appellant  is  a  creditor  or  not,  within  section  82  of  the  Act.  I 
think  in  all  probability,  having  regard  to  the  language  of  the 
preceding  section  (though  it  is  not  necessary  to  decide  it,  I  will 
assume  it  in  conformity  with  the  language  of  the  previous  sections), 
that  a  creditor  under  section  82  includes  a  creditor  in  equity  as 
well  as  in  law.  It  is  not  necessary  to  decide  it,  and  I  believe  it 
was  left  undecided  in  some  case  before  one  of  the  Vice-chancellors. 
I  should  think  it  would  include  it.  In  any  case,  I  cannot  see  here 
that  this  statutory  position,  which  is  created  originally  by  the 
Common  Law  Procedure  Act  of  1854,  and  perpetuated  in  the  rules 
xmder  the  Judicature  Act — this  position  between  the  judgment 
creditor  and  the  garnishee — is  really  a  position  which  involves  the 
creation  of  a  creditor.  There  cannot  be  said  to  be  any  equitable 
debt.  There  is  no  assignment  in  equity,  and  I  cannot  see  that 
there  is  any  legal  debt.  There  is  an  order  of  a  Court  of  Common 
Law  that  a  sum  equal  to  the  original  debt  shall  be  paid  by  the 
garnishee  to  the  judgment  creditor,  or  as  an  alternative,  that 
judgment  may  issue.  But  I  think  that  the  relation  which  is 
created  by  that  section  and  the  orders  under  it  does  not  create  a 
debt  at  all ;  it  creates  an  attachment  of  a  portion  of  the  debt,  and, 
in  case  of  non-payment,  it  confers  the  right  of  issuing  execution 
and  nothing  more.  I  think  that  was  a  fair  argument  that  was 
pressed  upon  us,  and  one  must  remember  that  these  winding-up 
sections  cannot  be  extended  lightly  or  loosely,  because  they  are 
procedure  in  the  nature  of  execution  against  the  company,  and 
involve  considerable  results  against  property. 

Fry,  L.J. : 

I  am  of  the  same  opinion.  The  second  rule  of  the  45th  order 
provides  that  the  service  of  the  garnishee  order  on  the  garnishee 
shall  bind  the  debt  in  his  hands.     The  question,  I  take  it,  is,  what 
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is  the  meaning  of  the  words  ''  bind  the  debt  in  his  hands  "  ?    Now        1889. 

it  has  been  argned.that  it  amounts  to  a  transfer  of  the  debt.     It  is  j,,  „  xki 

remarkable,  if  that  was  the  meaning  of  the  words,  that  those  words  ^^^^q^," 

were  not  nsed,  and  that  the  order  does  not  say  "  transfer  "  the  ^     and 

111  i.1  -1  -,  •,  1      1  ^  i.1  I-       AdVBRTISINO 

debt ;  bat,  farther  than  that,  the  whole  scheme  of  the  order  is  Machini  Co. 

inconsistent  with  its  being  a  transfer  of  the  debt.     It  is  plain  to 

my  mind  that  there  is  no  transfer  of  the  debt.     It  is  equally  plain 

to  my  mind  that  the  garnishee  order  therefore  does  not  make  the 

garnishor  a  creditor  of  the  garnishee.     What  the  order  does  is 

this.     It  gives  the  garnishor  certain  statutory  rights ;  it  enables 

the  garnishor  to  say  to  the  garnishee,  '*  You  shall  not  pay  the 

money  which  you  owe  to  your  judgment  creditor  to  your  judgment 

creditor."     It  enables  him  to  give  a  valid  receipt  and  discharge  for 

the  money.     It  enables  him  in  the  event  of  the  money  not  being 

paid  to  obtain  execution.     He  has  all  those  rights,  but  there  is  no 

transfer  of  the  debt,  and  he  is  not  created  a  creditor.     The  appeal 

will  therefore  be  dismissed  with  costs. 

Solicitors  :  Norris,  Aliens  <t  Chapman. 
Perkins  d  Sawyer. 


0.0. — ^VOL.  I.  i>  f> 
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NICHOLL  V.  THE  EBERHAKDT  COMPANY. 

fFinding-'Up — SthemiB  of  neondruction'^ampaniei  Aet^  1862,  see,  161 — 
Compromise  with  a  class  of  creditors  hosed  on  scheme^  and  sanctioned  by 
Court  wider  Joint  Stock  Companies  Arrangement  Act,  1870,  sec  2 — 
Validity  of  scheme  questioned  after  sanctMm  of  compromise. 

A  company  having,  with  a  view  to  leconstruction,  gone  into  voluntary 
liquidation,  passed  special  resolutions  sanctioning  a  scheme  under  section 
161  of  the  Companies  Act,  1862,  for  the  transfer  of  its  assets  to  a  new 
company,  which  was  to  pay  for  them  by  an  allotment  of  certain  of  its 
shares,  to  be  credited  as  partly  paid  up,  in  exchange  to  the  holders  of  fully- 
paid  shares  in  the  old  company,  provided  these  shareholders  applied  for 
them  within  a  time  to  be  fixed  by  the  directors  of  the  new  company,  and 
the  scheme  contained  a  provision  that  any  shares  to  which  the  old  com- 
'panj'a  shareholders  should  be  entitled  to  apply,  but  for  which  they  should 
not  have  made  application,  should  then  be  at  the  disposal  of  the  new 
company.  It  further  provided  for  the  issue  of  the  new  company's  shares 
to  the  holders  of  debentures  in  the  old  company  in  satisfaction  of  this 
company's  liability  to  them.  Shortly  after  the  sanctioning  of  this  scheme 
and  before  the  formation  of  the  new  company,  a  meeting  of  the  debenture- 
holders  was  held,  at  which  the  compromise  of  their  claims  against  the  old 
company  on  the  terms  of  the  scheme  was  agreed  to  under  section  2  of  the 
Joint  Stock  Companies  Arrangement  Act,  1870,  and  the  Court  sanctioned 
this  compromise.  The  new  company  was  then  formed  and  adopted  the 
scheme  by  an  agreement  with  the  liquidator  which  embodied  its  terms. 
The  new  company's  directors  fixed  what  was  held  to  be  a  reasonable  time 
for  the  application  for  its  shares  by  the  old  shareholders.  The  plaintiffio, 
who  were  the  executors  of  one  of  the  old  shareholders  who  died  shortly 
after  the  commencement  of  the  liquidation,  brought  an  action  some  time 
after  the  expiration  of  the  application-time  fixed  by  the  new  company 
(but,  as  was  held,  without  laches  on  their  part),  and  sought  to  have  the 
whole  of  the  scheme  set  aside  as  ultra  vires. 

Held  (affirming  the  decision  of  Kekewich,  J.)  :  that  the  plaintiffii  were 
not  in  a  position  to  question  the  validity  of  the  scheme  under  section 
161  of  the  Companies  Act,  1862,  owing  to  the  sanction  given  by  the 
Court  under  section  2  of  the  Joint  Stock  Companies  Arrangement  Act, 
1870,  to  the  compromise  with  the  debenture-holders  which  was  based  on 
the  terms  of  carrying  out  the  scheme. 

QuMre  whether,  if  the  validity  of  the  scheme  could  have  been  questioned, 
the  Court  would  have  upheld  it,  having  regard  especially  to  the  clause 
placing  the  shares  not  applied  for  within  the  fixed  time  at  the  disposal  of 
the  new  company. 


HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  Eexewich. 
The  Eberbardt  Company  was  incorporated  in  1881  >  under  the 
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Companies  Acts,  with  a  nominal  capital  of  £210,000,  divided  into  i889. 
210,000  shares  of  £1  each,  of  which  208,000  were  issued  and  allotted,  nicholl  v. 
Of  these,  20,000  were  preference  shares,  and  188,000  ordinary  ^  ^^ 
shares.  The  company  had,  hy  means  of  debentures  forming  a  first  Co. 
charge  on  the  assets  of  the  company,  raised  a  sum  of  £11,481.  In 
October,  1885,  the  company,  with  a  view  to  a  reconstruction,  passed 
a  special  resolution  to  wind  up  voluntarily,  and  appointed  S.  Slater 
and  "W.  R.  Wright  liquidators.  In  October  and  November,  1885, 
at  general  meetings  of  the  company,  the  following  special  resolu- 
tions were  passed:  "(1.)  That  the  liquidators  be,  and  they  are 
hereby  authorised  to  sell  and  transfer  all  the  estate  property  and 
effects  of  the  company  upon  the  terms  of  a  draft  agreement  now 
submitted  and  read  to  the  meeting,  and  made  between  the  liquida- 
tors of  the  company,  of  the  one  part,  and  Osmund  Gibson,  as  a 
trustee  for  and  on  behalf  of  a  company  intended  to  be  forthwith 
incorporated  by  registration  under  the  provisions  of  the  Companies 
Acts,  1862  to  1888,  as  a  company,  limited  by  shares,  under  the 
the  name  of  '  The  Eberhardt  and  Monitor  Company,  Limited  '  (or 
such  other  name  as  may  be  hereafter  agreed  upon),  of  the  other 
part,  and  that  the  said  agreement,  which  is  identified  by  the  signa- 
ture of  the  chairman  at  the  foot  thereof  be,  and  the  same  is 
hereby  authorised  and  directed  to  enter  into  such  agreement  on 
behalf  of  the  company  on  the  terms  thereof  or  with  variations  not 
being  substantial  variations  therefrom  as  may  appear  to  the  liquida- 
tors to  be  advisable.  (2.)  That  the  liquidators  be  and  they  are 
hereby  authorised  and  directed  to  can*y  out  the  sale  and  transfer 
of  the  property  of  this  company  upon  the  terms  mentioned  in  this 
agreement,  either  udQer  the  provisions  of  Section  161  of  the 
Companies  Act,  1862,  or  otherwise  as  may  be  deemed  advisable." 

On  November  18, 1885,  the  agreement  referred  to  in  these  resolu- 
tions was  executed,  and  was  as  follows :  ''1.  The  old  company,  by 
the  liquidators  thereof,  shall  sell  and  transfer,  and  the  said  Osmund 
Gibson  as  the  trustee  for  the  new  company  shall  purchase  and  take 
over  (without  investigation  of  the  title  of  the  old  company  thereto) 
all  and  singular  the  property  moveable  and  immoveable,  undertaking, 
works,  goodwill,  business  and  effects  of  the  old  company  as  a  going 
concern,  together  with  all  contracts,  agreements,  and  debts,  both 
secured  and  unsecured,  and  the  benefit  of  all  securities  which  the 
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1889.  old  company  has  entered  into  or  is  entitled  to,  and  all  other  the  real 
KicHou.  «.  *^^  personal  property  of  the  old  company  whatsoever  and  whereso- 
Thb  ever,  inclading  shares  in  other  companies  (if  any)  now  held  by  it 
Co.  or  on  its  behalf,  bat  snbject  nevertheless  as  to  all  the  said  premises 
to  any  mortgages,  charges,  liens  and  encmnbrances  affecting  the 
same  or  any  part  thereof  now  subsisting.  2.  The  consideration 
for  sach  sale  and  transfer  shall  be  as  follows : — (a.)  The  new  com- 
pany shall  issne  to  the  shareholders  in  the  old  company,  npon 
their  applying  for  the  same  and  paying  the  sum  of  Is.  per  share 
npon  such  application,  one  share  in  the  new  company  credited  with 
158.  as  paid-up  thereon  for  each  share  folly  paid-ap  held  by  snch 
shareholder  in  the  old  company,  (b.)  As  farther  part  of  the  con- 
sideration thereof  the  said  new  company  shall  issue  to  the  holders 
of  preference  shares  in  the  old  company,  upon  their  applying  for 
the  same  and  paying  the  sum  of  Is.  per  share  on  such  application, 
one  share  credited  with  15s.  as  paid-up  thereon,  and  one  share  fully 
paid-up  for  every  preference  share  held  by  such  shareholder  in  the 
old  company,  (c.)  The  new  company  shall  take  over  and  indemnify 
the  old  company  and  the  liquidators  thereof  from  and  against  all 
claims  and  liabilities  which  may  now  or  at  any  time  hereafter  until 
the  close  of  the  liquidation  thereof  be  made  upon  and  attach  to 
such  old  company  and  its  liquidators,  and  in  particular  shall  allot 
to  the  directors  of  the  old  company  400  fully  paid-up  shares  in  the 
new  company  in  respect  of  their  fees  for  the  year  1885 ;  and  for  the 
purpose  of  carrying  out  certain  proposed  arrangements  with  the  de- 
benture-holders of  the  old  company  shall  provide  shares  to  be  issued 
as  fully  paid-up  in  payment  of  the  interest  now  owing  to  the  debenture- 
holders  in  the  old  company,  and  also  the  interest  to  become  due  on 
the  15th  of  April,  1886,  at  the  rate  of  four  fiilly  paid-up  shares 
for  every  £1  interest  due,  and  shall  also  pay  the  costs,  charges  and 
expenses  of  and  incident  to  the  liquidation  of  the  old  company,  the 
formation  and  incorporation  of  the  new  company,  and  the  carrying 
the  scheme  of  reconstruction  hereinbefore  referred  to  into  effect. 
4.  The  liquidators  shall  on  or  before  the  Ist  of  December,  1885, 
make  out  and  hand  to  the  new  company  a  list  or  lists  of  the  fully 
paid-up  shareholders  in  the  old  company  (both  preference  and 
ordinary)  who  are  entitled  to  apply  for  and  receive  shares  in  the  new 
company  in  pursuance  of  the  terms  of  this  agreement,  and  there- 
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upon  the  new  company  shall  allot  shares  to  such  holders  in  manner  1539. 
hereinbefore  provided  npon  receiving  application  for  the  same.  All  j^j^,^*^ 
shares  in  the  new  company  not  applied  for  by  shareholders  in  the        Thb 

£bbrh  abdt 

old  company  within  such  time  as  may  be  determined  on  by  the  Co. 
directors  of  the  new  company  shall  be  at  the  disposal  of  the  new 
company,  and  may  be  issued  by  the  directors  thereof  at  such  price 
or  prices  and  credited  with  such  amount  paid  up  upon  each  share 
as  and  when  the  directors  of  the  new  company  shall  think  fit. 
5.  Before  the  issue  of  any  such  shares  as  aforesaid,  all  proper 
agreements  shall  from  time  to  time  be  filed  at  the  Joint  Stock 
Companies  Registration  Office,  to  provide  for  the  same  being  duly 
credited  in  the  books  of  the  company  with  the  amount  of  15«. 
paid-up  thereon,  or  as  fully  paid-up,  as  the  case  may  be.  6.  In  the 
•event  of  any  shareholder  or  creditor  refusing  to  concur  in  this  sale, 
and  duly  serving  a  notice  thereof  in  accordance  with  the  Companies 
Acts,  and  in  case  the  liquidator  of  the  old  company  shall,  in  order 
to  carry  the  sale  into  effect,  have  occasion  to  purchase  the  interest  of 
any  such  dissenting  shareholder  or  creditor  of  the  old  company,  then 
and  in  every  such  case  the  new  company  shall  provide  the  sum  or 
sums  which,  in  accordance  with  the  said  Acts,  shall  be  determined 
to  be  the  price  payable  in  respect  of  such  purchase.  7.  The  old 
company  by  its  liquidators  shall  as  soon  as  conveniently  may  be 
(without  prejudice  to  Clause  11  hereof)  execute  and  do,  at  the 
expense  of  the  new  company,  all  such  assurances  and  things  as 
shall  be  reasonably  required  by  the  new  company  for  vesting  in  it 
the  said  property  agreed  to  be  hereby  transferred  and  conveyed  or 
any  part  thereof,  and  giving  to  it  the  full  benefit  of  this  agreement, 
and  in  the  meantime  (subject  as  aforesaid)  the  old  company  shall 
stand  possessed  of  the  property  agreed  to  be  hereby  sold  in  trust 
for  the  new  company.  In  particular  the  old  company  and  its 
liquidators  shall  forthwith  get  in  and  vest  in  the  new  company,  or 
as  the  new  company  shall  direct,  all  the  property  of  and  rights  and 
interest  of  the  old  company  in  the  Eberhardt  and  Aurora  Mining 
Company,  Limited,  and  the  White  Pine  Waterworks  Company, 
Limited,  respectively,  and  their  respective  shares  and  estates,  and 
it  shall  be  lawful  for  the  new  company  in  the  name  or  names  of  the 
old  company  or  its  liquidators,  but  keeping  them  indemnified 
against  all  costs  and  damages  which  might  arise  thereby,  to  bring, 
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1889.  take  and  defend  actions  and  proceedings^  and  to  do  all  other  things 
NicHOLL  V.  u^  ^6  name  of  such  company  or  the  liquidators  thereof  which  may 
EBBBHiLRDT  ^  necessary  or  expedient  for  obtaining  the  fall  benefit  of  the  said 
Go-  sale.  8.  Provided  always,  that  the  old  company  shall  have  a  lien 
upon  the  whole  property  agreed  to  be  hereby  transferred  for  all 
moneys  and  shares  (if  any)  payable  by  the  new  company  nnder 
this  agreement,  and  until  the  same  shall  have  been  paid  the  said 
liquidators  shall  be  at  liberty  to  retain  the  possession  of  all  or  any 
part  of  the  said  property,  and  thereout  at  their  discretion  to  raise 
and  pay  such  moneys  or  any  part  thereof.  9.  The  undertaking, 
business  and  works  of  the  old  company  shall  be  deemed  as  and 
from  the  day  of  the  date  hereof  to  have  been  carried  on  by  or  at 
the  risk  and  for  the  account  of  the  new  company.  10.  If  any 
dispute  or  difference  shall  arise  between  the  parties  hereto  touching 
the  subject-matter  of  this  agreement  or  the  construction  thereof  or 
anything  connected  therewith,  the  same  shall  be  referred  to  two 
arbitrators  or  an  umpire  pursuant  to  the  provisions  contained  in 
the  Common  Law  Procedure  Act,  1854,  or  any  then  subsisting 
statutory  modifications  thereof.  11.  This  agreement  is  conditional 
upon  the  new  company  being  incorporated,  and  adopting  and 
becoming  bound  by  this  agreement  on  or  before  the  1st  day  of 
January,  1886.  12.  The  said  Osmund  Oibson  being  a  formal  party 
hereto  shall  incur  no  liability  thereunder  except  such  as  may  arise 
from  his  own  wilful  neglect  or  default." 

A  meeting  of  the  debenture-holders  was  held,  at  which  a  compro- 
mise of  their  claims  against  the  company  on  the  terms  of  the  scheme 
was  approved  by  the  statutory  majority  of  three-fourths,  and  the 
sanction  of  the  Court  was  given  to  this  compromise  by  an  order 
made  under  the  Joint  Stock  Companies  Arrangement  Act,  1870 
on  November  18,  1885,  in  a  summons  taken  out  by  one  debenture 
holder,  and  entitled  ''  In  the  matter  of  the  winding-up,  of  the  Com 
panics  Acts  and  of  the  Joint  Stock  Companies  Arrangement  Act 
1870."     The  new  company  was  duly  incorporated  on  November  25 
1885,  under  the  name  of  *'  The  Eberhardt  and  Monitor  Company 
Limited."     Among  the  objects  for  which  the  company  was  estab 
lished,  the  memorandum  provided  for  the  adoption  and  carrying 
into  effect  of  the  above  agreements,  and  by  Article  2  of  the  Articles 
of  Association,  the  company  adopted  the  agreement.     This  action 
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was  brought  in  May,  1887,  by  the  execntors  of  a  shareholder  in        i889. 
the  Eberhardt  Company  (who  had  died  shortly  after  that  company  js^^^^  9. 
had  gone  into  volnntary  liquidation),  on  behalf  of  all  the  share-   ^BmHULBJw 
holders  in  that  company,  against  that  company,  the  liquidators        Co. 
thereof  and  the  Eberhardt  and  Monitor  Company,  claiming  to  have 
the  above  agreement  set  aside  as  being  ultra  vires.    At  the  trial 
before  Mr.  Justice  Eeeewioh,  his  lordship  held  that  there  had  been 
no  laches  on  the  plaintififs'  part,  but  that  the  question  of  the 
validity  of  the  scheme  under  section  161  of  the  Companies  Act,  1862, 
could  not  now  be  raised,  owing  to  the  sanction  to  the  compromise 
founded  on  the  scheme  given  by  the  Court  under  the  Joint  Stock 
Companies  Arrangement  Act,  1870,  sec.  2,  in  the  debenture-holders' 
summons  in  November,  1885.    From  this  decision  the  plaintiffs 
appealed. 

8.  Holly  Q.C.  {Boome  with  him),  for  the  appellants: — 

This  agreement  is  vltra  vires.  It  gave  the  new  company  the 
power  of  fixing  the  time  within  which  the  old  company's  share- 
holders  should  apply  for  an  exchange  of  shares.  A  reasonable 
time  ought  to  have  been  fixed  by  the  liquidator.  The  majority  of 
the  shareholders  cannot  bind  the  minority  to  accept  the  scheme. 
It  also  provides  that  after  the  new  company  has  fixed  the  time  for 
applying  under  the  scheme,  then  any  shares  for  which  old  share- 
holders shall  not  have  applied  shall  belong  to  this  new  company. 
[He  cited  Clinch  v.  Financial  Corporation  (z),  Imperial  Ba/nk  of 
China,  etc.  v.  Bank  of  Hindustan,  etc.  (a),  Griffith  v.  Paget  (&)]• 

Warmington,  Q.C.,  and  A.  Rowden  for  the  Eberhardt  Company 
and  its  liquidators ;  and  W.  Barber,  Q.C.,  and  Orogvenor  Woods 
for  the  Eberhardt  and  Monitor  Company  were  not  called  upon. 

LoBD  EsHEB,  M.B. : 

In  this  case  it  has  been  urged  before  us  strongly  that  this  agree- 
ment for  the  sale  of  shares  is  ultra  vires,  and  that,  therefore,  the 
whole  transaction  has  become  void.    It  is  said  that  that  agreement 

(s)  L.  B.  4.  CK  1X7.  (a)  L.  B.  6  £q.  91. 

(6)  5  Ch.  D.  894. 
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1889.  is  void  on  two  accounts :  first,  on  the  ground  that  the  transaction 
NicHOLL  V.  *®  ^  ^^^  ^®  shares  in  the  new  company  not  applied  for  by  share- 
^  The  *  holders  in  the  old  company  within  such  time  as  may  be  determined 
Co.  on  by  the  directors  of  the  new  company  is  ultra  vires  because  it 
gives  the  new  company  the  power  of  determining  the  time.  Then 
there  was  another  objection,  which  was  that  even  supposing  that 
objection  could  not  be  maintained,  there  is  a  stipulation  that  all 
shares  not  applied  for  within  that  time  shall  be  at  the  disposal 
of  the  new  company,  and  may  be  issued  by  the  directors  thereof 
at  such  price  or  prices,  and  so  on,  as  to  the  company  may  seem 
fit.  It  is  not  necessary  that  we  should  give  a  binding  judgment 
upon  those  objections.  With  regard  to  the  first  one  I  have  some 
doubt.  With  regard  to  the  second  one,  I  think  it  is  a  very  for- 
midable objection  ;  but  as  the  point  has  not  been  argued  on  both 
sides,  I  shall  not  say  more  than  this — that  I  shall  assume  for 
the  purpose  of  my  judgment  that  it  is  wrong,  and  that  it  goes 
further  than  the  Act  of  Parliament  by  section  161  would  allow. 
I  shall  assume  that,  without  determining  it  judicially.  But  as- 
suming that  that  is  so,  then  we  have  it  that  the  compromise  or 
arrangement  was  proposed  between  the  company  and  a  class  of 
creditors  of  the  company,  namely,  the  bondholders.  An  arrange- 
ment and  agreement  was  come  to  between  the  liquidator  of  the 
(company  and  that  class  of  creditors ;  and  three  years  ago  that 
compromise   or   arrangement  was   brought   before    the  Court  as 

r 

between  the  liquidator  and  that  class  of  creditors,  namely,  the 
bondholders,  and  that  arrangement  was  based  upon,  and  is  really, 
practically,  the  arrangement  which  it  is  now  sought  to  say  is 
idtra  vires  and  void.  But  that  arrangement  was  sanctioned  by  an 
order  of  the  Court.  If  it  were  not  for  the  Joint  Stock  Companies 
Arrangement  Act  of  1870,  that  arrangement  would  not  be  binding 
upon  people  who  were  not  parties  to  it,  and  in  one  sense  were  not 
before  the  Court ;  but  by  the  very  plain  terms  of  the  second  sec- 
tion of  that  Act,  it  is  enacted  that  where  such  an  arrangement 
is  before  the  Court,  as  between  the  liquidator  and  that  class  of 
creditors,  not  only  can  the  majority  of  those  creditors  bind  the 
minority  of  those  creditors,  but  the  sanction  of  the  Court  makes 
that  arrsA'^'-TTiA'iti  binding  also  on  the  liquidator  and  the  contri- 
butories  $t  tho  '•^cmpany.     Words  more  plain  I  cannot  conceive. 
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It  is  not  possible  to  avoid  them ;  and  it  is  obvions  that  they  are        i889. 
distinctly  applicable  to  the  case  before  us.     We  cannot  therefore    ^^^^j^  ^; 
avoid  them  without  striking   out  these  words  at  the  end  of  the   ^    '^^^ 

^  Ebbrha&dt 

clause,  **  and  also  on  the  liquidator  and  contributories  of  the  Co. 
said  company."  We  have  not  authority  to  strike  out  these  words, 
and  therefore  that  section  of  the  Act  is  plainly  applicable  to  this 
case,  and  whether  this  agreement  is  within  section  161,  or  not,  it 
is  now  binding  on  the  present  plaintiffs ;  and  if  it  is  binding  on  the 
present  plaintiffs,  there  is  nothing  more  than  to  see  whether  they 
are  not  prevented  from  maintaining  this  action  by  the  very  reason 
of  that  section  being  binding  upon  them.  There  is  no  doubt 
that  after  a  time,  which  on  the  whole  was  not  an  unreasonable 
time  to  be  given  to  them,  and  a  time  which  was  fixed  by  the 
directors  of  the  new  company,  they  did  not  elect  to  take  the  shares. 
In  my  opinion  they  are  distinctly  within  the  terms  of  the  Act,  and 
cannot  now  claim  these  shares.  I  think  that  the  decision  of  the 
learned  judge,  as  applicable  to  this  point,  must  be  affirmed. 

Cotton,  L.J. : 

This  action  was  commenced  in  May,  1887,  with  the  object 
of  setting  aside  an  agreement  which  was  entered  into,  under 
section  161,  by  the  liquidators  of  the  Eberhardt  Company, 
the  defendant  company,  under  which  all  its  assets  were  trans- 
ferred to  another  company  which,  for  shortness,  I  may  call  the 
Monitor  Company.  There  were  certain  objections  raised  to  the 
validity  of  the  agreement,  one  of  which,  at  least  in  my  opinion, 
would  deserve  serious  consideration,  if  it  were  open  to  these 
plaintiffs  now  to  call  in  question,  under  the  circumstances,  the 
validity  of  that  agreement  But  is  it  so  open  ?  There  is  this 
difficulty.  There  were  debenture-holders  of  the  company  of  which 
the  plaintiffs'  testator  was  a  member ;  and  under  the  Act  of  1870 
an  agreement  was  made  to  compromise  with  those  debenture- 
holders.  They  gave  up  their  claim  as  against  the  Eberhardt 
Company,  but  taking  in  substitution  a  claim  against  the  Monitor 
Company  on  the  footing  that  all  the  assets  of  the  Eberhardt  Com- 
pany were  to  be  transferred  to  the  Monitor  Company  under  the 
terms  of  the  agreement  made  in  November,  1885  ;  that  is  to  say, 
although  the  Monitor  Company  was  not  then  in  existence,  it  was 
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1889.  on  the  terms  of  an  agreement  being  made  in  accordance  with  a 
KicHoil  V.  inomorandam  which  had  been  drawn  up.  The  agreement  not  only 
Thb  i^  i}^Q  sanction  of  the  Court,  but  had  its  force  and  effect  by 
Co.  section  2  of  the  Act  of  1870,  which  says  that  if  the  agreement 
with  the  debenture-holders  or  any  class  of  creditors  is  sanctioned 
by  the  Court,  that  is  to  be  binding  not  only  on  all  the  debenture- 
holders  or  creditors  although  some  only  may  actually  assent  to  it, 
but  also  on  the  liquidator  and  contributories  of  the  company.  We 
cannot,  in  my  opinion,  get  out  of  those  words.  This  Act  of  Par- 
liament seems  to  expressly  provide  for  the  case,  and  such  an 
agreement  will  be  binding  on  creditors  who  agree  to  take  certain 
things  in  lieu  of  their  original  rights,  and  binding  on  the  company — 
that  is,  speaking  of  the  company  in  the  form  of  liquidator  and  con- 
tritntories — where  rights  which  they  would  have  independently  of 
the  compromise  are  interfered  with.  This  agreement  was  sanc- 
tioned by  an  order  of  the  Court,  and,  that  being  so,  this  part  of 
the  clause  takes  effect.  The  order  was  made  in  November,  1885, 
and,  so  long  as  that  order  stands,  I  do  not  see  how  it  is  possible  to 
set  aside  the  agreement  on  which  that  compromise  and  order  were 
based.  So  it  appears  to  me  that  the  first  step  is  to  set  that  aside, 
but,  in  my  opinion,  it  would  be  wrong  for  the  Court  of  Appeal  now 
to  give  leave  to  appeal  against  that  order,  even  if  we  thought  that, 
on  the  matter  being  reconsidered,  the  Court  would  not  sanction 
that  compromise  with  the  creditors  on  the  ground  that  the  agree- 
ment proposed  to  be  made  under  section  161  was  one  that  ought 
not  to  have  been  made  or  is  not  valid.  Unfortunately  for  the 
plaintiffs  they  have  been  ill-advised  in  the  course  they  have  taken, 
and  in  my  opinion  Mr.  Justice  Kekewich  was  right  in  saying  that 
in  consequence  of  the  agreement  of  compromise  with  the  debenture- 
holders,  which  in  substance  recites  the  terms  under  which  the 
assets  were  handed  over  to  the  new  company,  the  plaintiffs  can  get 
no  relief.  We  are  precluded  from  entering  into  the  question,  and 
I  give  no  opinion  upon  it,  as  regards  the  validity  or  invaUdity  of 
this  arrangement  made  under  section  161.  The  appeal  therefore 
fails. 

Fry,  L.J. : 

I  am  entirely  of  the  same  opinion ;  and  have  nothing  to  add. 
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except  to  point  oat  one  thing,  namely,  that  the  agreement  of  com-        i889. 
promise  between  the  company  and  the  debenture-holders  does  not   njcholl  v. 
merely,  in  point  of  fact,  rest  upon  the  agreement  entered  into        ^^^ 

£1  BE  AzI  A  &DT 

between  the  new  company  and  the  old,  but  in  point  of  form  and  Co. 
expression  it  is  made  to  depend  upon  it,  because  the  second  of  the 
terms  of  the  compromise  with  the  debenture-holders  states  the 
formation  of  the  new  company,  the  sale  by  the  old  company  to  the 
new  of  their  assets  ''  upon  the  provisions  of  the  scheme  and  in 
consideration  of  the  issue  of  shares  to  the  shareholders  therein  as 
follows."  Then  it  sets  out  the  proportions  of  shares  to  be  allotted, 
and  the  shares  are  to  be  allotted  on  the  terms  of  an  agreement 
there  specifically  referred  to.  Everybody  reading  that  agreement 
knows  exactly,  or  has  the  means  of  knowing,  the  terms  come  to 
between  the  old  company  and  the  new  company,  and  sees  that  the 
arrangement  with  the  debenture-holders  was  in  fact  based  upon  the 
earlier  agreement.  I  think,  therefore,  it  is  impossible  to  allow  this 
appeal. 

Solicitors :  A.  Ptdbrook. 

H,  Kimhety  Elliott  <t  Co, 
SneU,  Son  <t  Greenip. 
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In  re  BARTON-UPON-HUMBER  AND  DISTRICT 

WATER  COMPANY. 

Winding-up — Company  formed  for  a  piiblic  purpose — Power  of  Court  to 
make  order, 

A  company  was  formed  for  a  public  purpose  and  incorporated  under 
the  Companies  Acts,  1862  to  1883.  By  a  Provisional  Order  under  the 
Gas  and  Waterworks  Facilities  Act,  1870,  which  order  was  confirmed  by 
Act  of  Parliament  after  the  incorporation  of  the  company,  the  company 
was  recognised  as  *'  the  undertakers  "  for  cartying  out  the  works.  Circum- 
stances had  arisen  making  it  in  the  opinion  of  the  Court  just  and  equit* 
able  that  the  company  should  be  wound  up. 

Held,  that  the  Court  had  power  to  wind  up  the  company  under  the 
Companies  Act,  1862,  although  it  had  been  formed  to  carry  out  a  public 
purpose,  and  although  it  might  therefore  be  necessary  to  obtain  an  Act  of 
Parliament  to  enable  the  undertaking  and  property  of  the  company  to  be 
sold. 

Blaker  v.  Herts  db  Essex  Waterworks  Company  {ante,  Pt  lY.,  p.  217) 
distinguished. 


T 


HIS  was  a  petition  for  an  order  to  wind  np  the  Barton-npon- 
Hamber  and  District  Water  Company. 

In  May,  1885,  this  company  was  incorporated  under  the  Com- 
panies Acts,  1862  to  1888,  with  a  nominal  capital  of  £25,000, 
diyided  into  2,500  shares  of  £10  each. 

The  objects  for  which  the  company  was  established  were  ''  to 
construct  and  maintain  waterworks,  with  all  necessary  wells,  shafts, 
pumping  stations,  service  and  other  reserroirs,  filtering  beds, 
pumps,  engines,  machinery,  and  works,  and  to  supplj-  water  to  the 
parishes  or  places  of  Barton-upon-Humber,  Barrow,  otherwise 
Barrow-upon-Humber,  New  Holland,  and  Goxhill,  in  the  county  of 
Lincoln  .  •  •  •  and  to  carry  on  the  business  of  a  waterworks  com- 
pany in  all  its  branches." 

Of  the  2,500  shares  into  which  the  capital  of  the  company  was 
divided,  919  had  been  issued,  and  on  these  £1,586  had  been  paid 
up,  leaving  £7,654  unpaid.  The  petitioner  was  the  original 
allottee  of  twenty  of  these  shares,  and  he  had  paid  up  £40  on 
them. 


i 
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The  petition  contained  the  following  : — **  Par.  6.  At  the  time  of  i889. 
the  registration  [of  the  company]  application  was  being  made  to  i^Trb 
Parliament  by  the  signatories  to  the  memorandum  of  association  of     Bauton- 

*'  ^  ^    ^  UPON- 

the  company  for  an  Act  to  confirm  a  Provisional  Order  made  by  Humrzm  and 

D I STKI CT 

the  Board  of  Trade  nnder  the  Gas  and  Waterworks  Facilities  Act,  Watbb  Co. 
1870,  and  such  Act  was  passed  on  the  16th  July,  1885.  The  said 
Provisional  Order  so  confii^ned  as  aforesaid,  designates  the  company 
as  the  undertakers  for  the  purposes  of  the  said  order.  Par.  7. 
By  an  agreement  dated  the  80th  of  December,  1886,  and  made 
between  the  company  of  the  one  part,  and  the  Atkins  Filter  and 
Engineering  Company,  Limited,  of  the  other  part,  it  was  agreed 
that  in  consideration  of  the  sum  of  £10,000  in  cash  and  JG8,750  in 
fally  paid-up  shares  of  the  company  to  be  allotted  to  the  said 
Filter  Company,  such  company  should  carry  out  the  works  autho- 
rised by  the  said  Act  of  Parliament.  Par.  8.  Francis  Atkins  and 
Walter  Atkins  are  now  the  only  directors  of  the  company* 
Article  65  of  the  Articles  of  Association  of  the  company  provides 
that  the  number  of  directors  shall  (subject  to  alteration  by  general 
meeting)  be  not  less  than  three  nor  more  than  four  in  number. 
Par.  9.  The  borrowing  powers  of  the  company  are  limited  to  the 
sum  of  £6,250.  Debentures  to  the  full  extent  have  been  issued  ; 
but,  in  addition,  duplicate  debentures  have  been  issued  as  herein- 
after mentioned.  Par.  10.  The  said  works  were  commenced  in 
September,  1887,  and  are  now  stated  to  be  finished,  with  the 
exception  of  the  softening  of  the  water  and  connecting  the  works  to 
the  town  of  Barton.  In  order  to  complete  these  works  the  sum  of 
about  £2,000  will  have  to  be  expended." 

Paragraph  11  stated  that  the  company's  two  directors,  Messrs. 
Atkins,  had  appropriated  to  the  Atkins  Filter  Company  the  sum  of 
£10,000  out  of  the  amounts  received  by  the  company. 

The  petition  further  set  forth  that  Messrs.  Atkins,  with  the 
assistance  of  a  firm  of  stockbrokers,  were  believed  to  have  entered 
into  some  arrangement  by  which  84  shareholders  had  purported  to 
transfer  their  shares  to  them  for  a  nominal  consideration,  that 
Francis  Atkins  was  believed  to  be  a  man  without  means,  that  the 
Atkins  Filter  and  Engineering  Company  was  in  liquidation,  and  that 
these  transfers  had  not  been  registered  and  were  believed  not  to  be 
bond  Jide,  but  that  if  the  original  applicants  could  be  made  liable 
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1889.  to  pay  up  the  amount  still  uncalled  on  their  shares  there  would  be 
IiTrii  TBkore  than  enough  capital  ayailable  to  complete  the  works. 
BAB.TOW.  Paragraph  13.  *'  The  undertaking  is  believed  to  be  a  valuable 
HuMBBB  AND  ouOy  but  tho  wofks  have  now  been  at  a  standstill  for  upwards  of  nine 
Watu  Co.  i^onths.  In  the  meantime,  Messrs.  Atkins  have  without  authority 
fraudulently  caused  to  be  issued  duplicate  debentures  of  the  com- 
pany to  the  extent  of  JG1,500,  and  these  [are  believed  to]  have  been 
dealt  with  as  a  security  for  money  which  has  not  been  applied  for 
the  purposes  of  the  company."  The  petition  also  averred  that  a 
shareholder  had  taken  out  a  summons  to  have  his  name  removed 
from  the  register  of  shareholders  on  grounds  which  would  apply  to 
the  whole  of  the  919  shares  the  company  had  allotted.  Paragraph 
16.  **  By  the  Water  Orders  Confirmation  Act,  1885,  the  said 
Provisional  Order  was  confirmed.  [The  date  of  the  said  order  was 
not  known  to  the  petitioner.]  By  the  order  it  is  provided  that  the 
said  works  were  to  be  completed  within  the  time  prescribed  by 
section  11  of  the  Gas  and  Water  Facilities  Act,  1870,  which  enacts 
iSiat  if  within  three  years  from  the  date  of  the  Provisional  Order  the 
undertakers  do  not  complete  the  work,  the  powers  given  by  such 
order  shall  cease  to  be  exercised,  and  a  question  arises  as  to 
whether  the  company  is  now  in  a  legal  position  to  go  on  with  the 
said  works  and  complete  them  in  a  way  to  make  the  property  of 
the  company  of  any  use.'*  Paragraph  22.  *'  In  the  circumstances 
it  is  just  and  equitable  in  the  interest  of  the  shareholders  that  the 
company  should  be  wound  up  under  the  direction  of  the  Court." 

Emden  appeared  for  the  petitioner : — 

The  grounds  alleged  in  the  petition  are  sufficient  to  warrant  the 
Court  in  making  a  winding-up  order.  This  the  Court  can  do, 
although  the  company  was  formed  and  was  authorised  to  carry  out 
works  for  a  public  purpose.  All  that  Mr.  Justice  Ejlt  decided  in 
Blaker  v.  Herts  and  Essex  Waterworks  Co,  (c),  was  that  he  would 
not  make  an  order  for  the  sale  of  such  an  undertaking  or  appoint  a 
manager.  But  in  In  re  Bradford  Navigation  Co.  (d)  the  Court 
ordered  a  winding-up  under  the  Companies  Act,  1862,  of  a  canal 
company.  It  may  well  be  that  an  Act  of  Parliament  will  be  neces- 
sary before  the  undertaking  of  this  company  can  be  sold  in  the 

(c)  Ante,  Pt  IV.,  p.  217.  (rf)  L,  R  10  Eq.  331. 
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liquidation,  but  ibis  cannot  prevent  tbe  Court  in  tbe  first  instance        i^^^* 

making  a  winding-up  order.     In  the  liquidation  means  may  be       In  bb 

found  for  enabling  the  works  authorised  to  be  completed  for  public       upon-' 

use,  which  at  present  they  cannot  be.  ^  Dwmcr  " 

Watbb  Co. 

North,  J. : 

I  feel  no  difficulty  about  making  the  order  asked  for.  The 
petition  alleges  that  the  works  are  not  completed,  and  cannot  at 
present  be  completed,  because  there  are  no  funds  for  the  purpose. 
The  petition  also  alleges  that  if  certain  transfers,  which  are  alleged 
not  to  have  been  made  band  fide,  are  set  aside,  funds  may  and 
probably  will  be  forthcoming  by  means  of  which  the  undertaking 
may  have  effect  given  to  it.  The  counsel  for  the  petitioner 
suggests  that  there  may  be  a  difficulty  in  working  out  the  order, 
because  the  company  is  a  company  established  for  a  public  purpose 
and  nothing  else,  and  that,  as  such  an  undertaking  cannot  be  sold, 
the  company,  if  it  appeared  by  counsel,  would  probably  contend,  on 
the  authority  oi  Blaker's  Case  («),  that  no  good  would  result  from 
making  a  winding-up  order,  as  the  undertaking  and  property  of 
the  company  could  not  be  sold  without  the  authority  of  a  special 
Act  of  Parliament.  Now,  in  that  case,  Mr.  Justice  Kay  gave 
judgment  for  the  plaintiffs,  declaring  that  they  were  entitled  to  a 
charge  upon  the  undertaking.  He  did  not  direct  a  sale  of  the 
undertaking,  or  appoint  a  manager,  on  the  grounds  laid  down  by 
the  Lords  Justices  in  Oardner  v.  London,  Chatham  <t  Dover 
Railway  Co,  (/) ;  but  he  did  not  dismiss  the  action,  although  he 
thought  that  the  Court  ought  not  to  direct  a  sale.  Here,  in  my 
opinion,  the  order  asked  for  should  certainly  be  made,  and  the  fact 
that  the  undertaking  is  for  a  public  purpose  will  not  make  the 
order  improper.  If  I  make  no  order,  all  the  expenditure  which 
has  been  already  made  will  be  wasted,  nothing  can  be  done  to  com- 
plete the  works,  and  the  directors  who  are  alleged  to  have  acted 
improperly  will  not  be  made  accountable.  I  am  not  now  consider- 
ing whether  I  can  make  an  order  for  the  sale  of  the  property.  It 
may  be  that  I  cannot  do  so.  It  may  or  may  not  be  necessary  to 
obtain  an  Act  of  Parliament  to  authorise  a  sale  of  the  undertaking, 

(e)  AfUe,  Pt  IV.,  p.  217.  (/)  L.  B.  2  Ch.  201. 
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1889.        and  if  it  should  be  found  to  be  necessary,  I  do  not  apprehend  that 

In  r£       there  will  be  any  difficulty  in  obtaining  it.     A  winding-up  order 

^upoN^"     ^*^  made   by   Vice-Chancellor  Malins  in   In  re   The  Bradford 

HuMBBRAND  Navigatiou  Co.  (a),  but  in  that  case,  and  also  in  a  later  case  before 

District 

Water  Co.  me,  it  was  found  necessary  to  obtain  an  Act  of  Parliament  in  order 
to  carry  out  the  sale.  I  find  that  in  Blaker*8  Case  {h),  Mr.  Justice 
Kat  gave  judgment  for  the  plaintiffs,  but  felt  a  difficulty  about  making 
an  order  to  sell  the  undertaking.  Now  here  I  am  asked  to  do 
what  would  be  equivalent  to  the  judgment  he  gave  in  that  case. 
By  appointing  an  official  liquidator  I  shall  not  be  taking  the 
management  out  of  the  hands  of  the  company ;  I  shall  be  appoint- 
ing an  officer  of  the  Court  to  carry  it  on  in  the  interests  of  the 
shareholders,  and  in  so  doing,  I  am  not  doing  anything  contrary  to 
what  Mr.  Justice  Eat  decided  in  Blaker's  Case  (h).  I  see  no 
difficulty  in  making  the  order  asked  for  on  the  ground  suggested, 
that  is,  that  I  may  not  be  able  to  make  an  order  for  the  sale  of  the 
undertaking  and  property  of  the  company.  A  winding-up  order 
was  made  in  the  cases  of  In  re  The  Bradford  Navigation  Co.  (t), 
in  In  re  The  Wey  and  Arun  Junction  Canal  Co.  {k),  and  in  other 
similar  cases.  I  do  not  forget  the  decision  in  In  re  The  Company 
of  Free  Fishermen  of  Faversham  (0,  in  which  the  Court  of  Appeal 
refused  to  make  a  winding-up  ordar,  but  the  circumstances  of  that 
company  were  peculiar,  and  no  good  could  be  obtained  from  making 
an  order  in  that  case,  because  the  right  of  fishing  was  one  which 
could  not  be  sold.  There  were  certain  observations  by  Lord  Justice 
Fry  in  that  case  as  to  the  fishery  being  for  the  public  benefit.  His 
Lordship  said:  ''  One  word  only  with  regard  to  the  last  point  to 
which  I  adverted,  which  was  the  recital  in  the  Act  that  this  fishery 
is  for  the  public  benefit.  I  am  bound  to  say  that  I  should  pause 
long  before  I  was  a  party  to  the  destruction,  by  winding-up,  of  an 
undertaking  which  the  legislature  had  solemnly  declared  to  be  of 
great  benefit  to  the  public  as  well  as  to  the  company  itself.  I  will 
make  this  further  observation,  that  the  statute  in  which  that  recital 
is  contained  seems  to  me  to  carry  evidence  of  the  anxiety  of  the 
legislature  that  this  corporation  should  not  be  put  an  end  to.*' 

{g)  L.  R.  5  Ch.  600.  {h)  L.  R  4  Eq.  197. 

(h)  Ante,  Pt.  IV.,  p.  217.  (0  36  Ch.  D.  329. 

(i)  L.  R.  10  Eq.  331. 
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And  a  little  further  on  his  Lordship  said  :  "  There  was  therefore        iggo. 
no  charge  given  for  the  corpus  of  the  moneys  advanced  on  the       i^Tiui 
fishery.     The  mode  in  which  the  right  of  the  debenture-holders     Barton- 
was  worked  out,  was  by  their  obtaining  a  receiver  of  the  profits  of  Humbbr  akd 
the  fishery.     That  looks  to  me  very  much  as  though  the  legislature  Watbb  Co. 
whilst  authorising  the  corporation  to  borrow  for  its  purposes,  at 
the  same  time  was  desirous  that  the  corporate  property  should 
never  cease  to  be  vested  in  the  corporation  :  for  although  the  profits 
might  be  received  by  a  receiver  and   distributed   amongst  the 
debenture-holders  so  long  as  there  was  default  in  payment,   yet 
there  was  no  power  of  sale  given,  no  right  to  sell  the  fishery,  no 
right  against  the  fishery  in  any  other  way  than  by  obtaining  a 
receiver  of  profits.     I  doubt,  therefore,  whether  the  legislature  ever 
intended  that  the  property  so  vested  in  the  corporation  should  be 
put  an  end  to  by  the  claims  of  creditors.'*     Assuming  this  water- 
works company  to  be  a  company  formed  for  the  public  benefit,  the 
public  can  get  no  benefit  whatever  from  it  as  things  now  stand.     I 
consider  it  most  for  the  public  benefit  that  this  company  should  be 
wound  up,  with  a  view  to  having  its  business  carried  on  hereafter 
for  the  benefit  of  the  public  either  by  itself  or  by  some  other 
company.     In  making  the  order  I  am  not  going  contrary  to  the 
view  of  Mr.  Justice   Kay  in  Blaker  v.  Herts  <t  Essex  Water- 
works Co,  (n). 

Solicitors :  Hughes,  Hooker  dt  Co. 


(n)  Ante,  Pt.  IV.,  p.  217. 


0.0. — ^VOL.  I.  E  E 
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GLASIER  V.  ROLLS. 

Actim  of  deceit— St^Uement  in  pro9pectu»—No  evidence  of  fraud, 

R.,  the  owner  of  a  business,  with  a  view  to  its  being  taken  over  by  a 
company  to  be  formed,  sold  it  to  an  existing  company,  who  resold  it  to 
the  new  company.  This  new  company  issued  a  prospectus  which  stated 
that  "the  business  at  the  present  time  returns  a  net  profit  of  over  17  per 
cent,  on  the  capital  employed."  At  the  trial  Mr.  Justice  Kekewich  held 
that  R.  was  in  the  position  of  a  promoter  of  the  new  company,  that  the 
statement  in  the  prospectus  was  false,  and  that  R.  was  liable  for  it.  Since 
that  decision,  the  House  of  Lords  had  decided  the  case  of  Deny  v.  Peek 
(ante,  Part  V.,  p.  292),  and  thereupon  this  appeal  was  brought. 

Held  (reversing  the  decision  of  Kekewich,  J.),  that  there  was  no  evidence 
that  the  statement,  even  if  false,  was  made  fraudulently  by  the  defendant 
and  tlierefore  that  he  was  not  liable. 

Derry  v.  Peek  considered. 


T 


HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  Kekewich 
(reported  antey  Pt.  lY.,  p.  196),  which  held  the  defendant  liable  for 
a  misrepresentation  contained  in  a  prospectus  of  a  company  called 
J.  Bolls  &  Sons  (Limited),  by  which  the  plaintiff  had  been  induced 
to  take  shares  in  the  company.     In  1885  the  defendant,  G.  Bolls, 
was  owner  of  a  linoleum  business,  and  in  that  year  he  admitted  his 
two  sons  into  partnership,  and  for  the  purposes  of  the  partnership- 
deed  he  then  estimated  his  capital  at  £14,000.    In  1886,  with  a 
view  to  its  conversion  into  a  limited  liability  company,  the  business 
was  sold  to  a  corporation  called  the  Universal  Contract  Corporation 
(Limited).     The  corporation  then  resold  it  to  a  company  called  J. 
Bolls  &  Sons  (Limited),  and  this  company  caused  an  investigation 
of  the  firm's  books  to  be  made  by  Messrs.  Harding  &  Whinney, 
accountants,  who  reported  that  the  partners'  capital  was  j£18,867 
and  that  the  last  eighteen  months'  profit  amounted  to  j£8709. 
The  company  then  issued  a  prospectus  which  contained  the  following 
statements : — 

**  The  annual  sales  are  already  very  large,  and  the  business  at 
the  present  time  returns  a  net  profit  of  over  17  per  cent,  on  the 
capital  employed.    From  a  careful  calculation  based  on  the  present 
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resaltSy  and  also  taking  into  consideration  the  increased  trade  and        i889. 
saying  in  the  cost  of  production,  %hich  must  occur  so  soon  as  the    g2.^^^^bii  v. 
necessary  additions  and  improTements  are  completed,  the  directors      ^ollb, 
feel  confident  that  the  shareholders  will  within  a  short  time  receive 
dividends  of  £20  per  cent.  .  .  .  The  business  has  been  established 
and  carried  on  with  great  success  for  the  past  ninety-four  years. 
The.  annual  net  profits  are  equal  to  17  per  cent,  on  the  capital 
employed  in  the  business.'' 

Belying  on  these  statements  the  plaintiff  took  200  shares  of  £6 
each  in  the  company,  and  paid  £1000  for  them.  The  defendant 
did  not  see  the  actual  prospectus  issued  before  its  issue,  but  he 
corrected  two  drafts  of  it  and  upon  these,  the  prospectus  actually 
issued  was  based.  He  had  not  seen  Messrs.  Harding  &  Whinney's 
report,  but  he  had  been  told  the  books  showed  a  profit  of  £8709. 
His  name  as  a  director  was  on  the  prospectus,  but  with  a  note 
stating  that  he  would  not  join  the  board  until  after  completion  of 
the  purchase  by  the  company. 

The  plaintiff  brought  this  action  contending  that  on  the  true 
meaning  of  ''  capital  employed  "  the  business  did  not  show  a  profit 
of  over  17  per  cent. ;  and  also  that  the  defendant  was  liable  for 
this  misrepresentation  in  the  prospectus  on  the  faith  of  which  he 
had  taken  his  shares.  Mr.  Justice  Keeewich  gave  judgment  in 
favour  of  the  plaintiff  on  the  ground  that  the  defendant  was  in  fact 
a  principal  in  the  contract  between  the  company  and  the  plaintiff, 
that  the  statement  in  the  prospectus  was  untrue,  and  therefore  that 
the  defendant  was  liable.  Since  this  judgment  the  case  of  Derry 
V.  Peek  (p)  had  been  decided  in  the  House  of  Lords,  and  Mr.  Bolls 
now  brought  this  appeal. 

MouUcfif  Q,C.,  and  Muir  Mackenzie  for  the  appellant : — ^We 
submit  that  Mr.  Justice  Keeewich  should  have  found  that  Mr. 
Bolls  dishonestly  adopted  the  statement  in  the  prospectus,  and 
that  it  was  not  enough  for  him  to  hold  that  on  investigating  the 
accounts  the  statement  as  to  profits  was  found  to  be  untrue. 
The  evidence  shows  that  whether  the  statement  was  true  or  not, 
Mr.  Bolls  at  all  events  honestly  believed  it  to  be  true,  and  this 

(o)  Ante,  Pt.  v.,  p.  292. 
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1889.        relieves  him  from  liability:   Derry  v.  Peek{p).    But  we  farther 
GLAfm  V.    ^^^^^  ^^^^  ^^^  statement  was  substantially  correct  according  to 
RoLzs.       f]^Q  YfQ;y  y[j[^  Bolls  understood  the  meaning  of  the  words  "  capital 
employed." 

[Fry,  L.J. :  But  do  you  say  it  was  correct  in  truth  ?] 

Yes.  The  capital  employed  is  the  balance  of  assets  over 
liabilities,  and,  according  to  that,  the  statement  was  correct. 
Even  if  this  is  not  so,  still  we  submit  Mr.  Bolls  is  not  liable, 
as  he  had  reasonable  grounds  for  believing  the  statement  to  be 
correct. 

Warmington,  Q.C.,  and  Solomon  for  the  plaintiff: — 
We  say  that  the  defendant  cannot  have  had  an  honest  belief  in 
the  truth  of  the  statements  in  the  prospectus.  **  Capital  em- 
ployed "  means  the  amount  which  has  been  spent  in  the  acqui- 
sition of  that  which  is  sold,  subject  to  this,  that  if  any  part  of 
that  has  been  lost,  that  must  be  deducted.  There  is  a  different 
meaning  between  ''capital  employed"  and  ''working  capital," 
and  the  latter  might  be  much  smaller  than  the  former,  but  it 
is  the  former  that  anyone  reading  the  prospectus  would  take  to 
have  been  meant.  In  Smith  v.  Chadrvick{q)  the  words  "turn- 
over "  were  held  to  be  capable  of  two  meanings,  in  one  of  which 
the  statement  complained  of  became  true  and  in  the  other  false, 
and  the  plaintiff  would  not  say  in  which  way  he  understood 
them,  and  he  therefore  failed  in  his  case.  But  here  the  plaintiff 
tells  us  what  he  understood  by  the  words. 

[Lopes,  L.J. :  If  a  statement  in  a  prospectus  were  such  that 
ninety-nine  persons  out  of  a  hundred  would  understand  it  in  a 
sense  which  would  be  false,  but  the  person  who  made  it  honestly 
believed  it  in  the  sense  in  which  it  would  be  accurate,  would 
not  this,  according  to  Derry  v.  Peek  (p),  relieve  him?] 

Yes,  I  think  that  does  follow  from  that  case. 

(p)  Ante,  Pt.  v.,  p.  292.  {q)  20  Ch.  D.  27. 
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[Lopes,  L.J. :  What  have  we  to  show  that  Mr.  Bolls  did  not       i889. 
honestly  believe  the  statement  in  the  sense  in  which  he  nsed    Gi,j^g„K  v. 
it?] 

He  had  the  means  at  hand  of  knowing  the  truth,  and  knowing 
what  his  ''  capital  employed  "  really  was. 

[Cotton,  L.J. :  Yes,  his  '*  capital  employed  "  according  to  your 
construction  of  the  words.  But  he  says  he  took  the  words  in 
another  sense,  which  is  shown  by  the  way  he  estimated  his  capital 
for  the  purposes  of  the  partnership  in  1886.] 

[Lopes,  L.J. :  Derry  y.  Peek  («)  seems  to  me  to  establish  that  a 
statement  however  unreasonable  and  inaccurate  is  not  actionable  if 
honestly  made.  You  therefore  must  put  your  case  that  this  state- 
ment could  not  have  been  honest.] 

The  question  whether  Mr.  Bolls  honestly  made  the  statement 
was  not  argued  in  the  Court  below,  because  we  did  not  think  it 
necessary  as  the  law  was  then  understood  before  the  decision  of  the 
House  of  Lords  in  Derry  v.  Peek  («). 

[Fbt,  L.J. :  I  will  not  say  that  at  present  I  am  not  satisfied 
that  the  statement  was  literally  true.] 

In  Weir  v.  Bell  (0  it  was  held  that  a  principal  must  be  taken  to 
guarantee  that  his  agents  are  not  fraudulent. 

[Cotton,  L.J. :  But  can  a  man  now  be  taken  to  warrant  the 
truthfulness  of  his  agent,  when  he  does  not  warrant  his  own  ?] 

[Fry,  L.J. :  You  are  asking  us  to  hold  on  appeal  that  Mr.  Bolls 
was  guilty  of  fraud  when  the  question  was  never  tried  in  the  Court 
below.] 

As  the  law  then  stood  it  was  not  necessary  for  us  to  raise  a  case 

(*)  Ante,  Pt  v.,  p.  292.  {t)  3  Ex.  D.  238. 
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1869.       of  frand.    Bat  as  the  law  has  been  declared  to  be  different  from 
Qlaruk  v.    ^^^^  ^  parties  took  it  to  be  when  the  case  was  tried^  we  ask  to 
Bolls.      htLYB  the  case  sent  back  so  as  to  raise  the  case  which  the  law  now 
declares  to  be  necessary. 

[They  also  cited  Banvick  y.  English  Joint  Stock  Bank  (u)]. 

* 

Moulton,  Q>C.,  replied. 

Cotton,  L, J. : 

This  is  an  appeal  by  the  defendant  against  the  judgment  of  Mr. 
Jnstice  Keeewich,  who  fomid  the  defendant  liable  in  an  action  of 
deceit.  The  plaintiff  relied  upon  this,  that  the  defendant  Bolls 
was  party  to  bringing  oat  a  company,  and  although  he  did  not 
write  the  prospectus  on  the  &ith  of  which  the  plaintiff  was  in- 
duced to  take  shares,  still  he  was  cognisant  of  it,  and  that  that 
prospectus  contained  fiEdse  statements  of  fact  for  which  the 
defendant  is  responsible. 

The  real  question  turned  upon  one  paragraph  in  the  prospec- 
.  tus,  which  was  this  :  "  The  business  at  the  present  time  returns 
a  net  profit  of  over  17  per  cent,  on  the  capital  employed.'^  That 
is  the  passage  relied  on  as  containing  a  false  statement,  but  it 
was  a  reasonable  .^gument  to  refer  us  to  other  parts  of  the  pro- 
spectus so  as  to  obtain  the  true  meaning  of  the  words  *^  capital 
employed."  I  think  it  is  a  reasonable  course  to  look  at  the 
prospectus  to  see  whether  the  statement  was  adopted  dishonestly 
by  Mr.  Bolls.  I  think  there  is  nothing  in  the  remainder  of  the 
prospectus  which  throws  light  on  the  words  '*  capital  employed," 
and  I  also  can  see  nothing  which  shows  dishonesty  on  the  part 
of  the  defendant.  He  did  not  prepare  the  prospectus,  and  I 
think  it  tells  in  favour  of  his  honesty  that  he  struck  out  one 
paragraph  of  the  proof  of  an  earlier  prospectus  which  contained 
a  statement  that  the  net  profits  were  over  20  per  cent.  He 
could  not  agree  with  that  statement  and  therefore  he  struck  it 
out. 

When  this  case  was  heard  by  Mr.  Justice  Keeewigh,  what  was 

(«)  L.  R.  2  Ex.  259. 
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the  state  of  the  law  with  reference  to  these  matters  ?    It  was  this       i889. 
— that  a  man  was  liable  who  has  made  a  statement,  which  is  nn-   qi,][^][^  ^ 
tme  in  fact,  in  order  to  induce  people  to  act  on  that  statement.      Bolls. 
belieying  it  to  be  true,  bat  without  any  reasonable  ground  for  that 
belief.   But  since  that  time,  there  has  been  a  decision  in  the  House 
of  Lords  which  has  entirely  upset  that  view  and  which  has  laid 
down  that  the  case  must  be  governed  by  the  old  conmion  law  as  to 
deceit,  yiz.,  that  the  plaintiff  must  show  two  things — 1,  that  the 
statement  he  relied  on  is  inaccurate ;  2,  that  it  was  made  dishonestly. 
That  it  arises  out  of  folly  or  out  of  negligence,  however  gross,  is 
now  apparently  immaterial.     Unless  actual  dishonesty  in  making 
the  statement  is  proved,  no  action  of  deceit  will  lie.     That,  we  must 
now  take  to  be  the  law,  and  consequently  there  are  two  questions 
for  us  to  consider  in  the  present  case,  namely,  whether  the  state- 
ment is  untrue,  and,  if  so,  whether  it  was  made  dishonestly.  Upon 
the  first  question,  I  think  that  Lord  Justice  Fby  takes  a  more 
favourable  view  of  the  construction  of  the  statement  than  I  am 
inclined  to  do,  but  the  expression  used  in  the  statement  was  a 
doubtful  one,  and  I  cannot  say  that  it  was  positively  untrue.     If 
the  words  ''capital  employed"  are  taken  in  one  sense,  the  profit 
shown  would  amount  to  17  per  oent.  on  the  capital  employed,  and 
I  do  not  intend  to  enter  into  the  question  as  to  the  precise  meaning 
of  the  words,  because  the  case  has  been  decided  on  the  second 
question,  and  we  cannot  come  to  the  conclusion  that  the  statement 
was  made  dishonestly  by  the  defendant.     In  my  opinion  the  burden 
of  proof  is  on  the  plaintiff.     He  charges  the  defendant  with  fraud, 
and  he  must  prove  fraud  against  the  defendant.     It  is  for  the 
plaintiff  to  prove  fraud,  not  for  the  defendant  to  prove  honesty. 
The  Court  will  look   at   all  the  circumstances  of  the  case,  but 
the  burden  of  proof  is  on  the  plaintiff.     I  should  say  that  unless 
there  were  very  clear  evidence  on  the  documents  before  us  or  on 
the  facts  themselves  that  there   had   been  fraud  on  the  part  of 
the  defendant,  this  Court  ought  not  to  find  him  guilty  of  fraud 
when  the  judge  below,  who  had   the  witnesses  before   him  and 
had  the  opportunity  of  seeing  them,  has  not  so  found.     It  was 
urged  on  behalf  of  the  plaintiff  that   the  judge  had  found  h\m 
guilty,  but  I  do  not  take  that  view  of  his  judgment.     He  finds 
that  the  paragraph  was  inserted  without   any  reasonable  ground 
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1889.  for  making  it,  but  we  have  not  got  a  finding  of  the  judge  that 
Glasibr  t.  ^®  ^*s  guilty  of  dishonesty,  and  it  is  very  difficult  for  this  Court 
Bolls.  withou^  seeing  the  witnesses  to  find  that  the  defendant  did  make 
the  statement  dishonestly.  [His  lordship  then  went  through  the 
facts  of  the  case,  and  said  that  although  the  calculation  on  which 
the  defendant  based  his  opinion  might  be  wrong,  still,  unless  the 
Court  found  that  it  was  so  entirely  absurd  that  it  must  be  taken  as 
proof  of  dishonesty  or  fraud,  that  was  not  sufficient,  and  continued :] 
There  has  not  been  any  evidence  to  justify  us  in  holding  that 
the  defendant  was  guilty  of  that  which  the  House  of  Lords  have 
held  to  be  essential.  The  fact  that  he  has  acted  with  folly — 
without  any  reasonable  ground — ^is  not  now  to  be  held  as  fraudu- 
lent. But  the  respondent  asks  us  for  a  further  opportunity  of 
trying  the  case  again.  Undoubtedly  the  case  was  tried  below  at  a 
time  when  the  law  was  held  to  be  as  laid  down  by  this  Court  in 
Peek  V.  Derry  (x).  But  fraud  would  have  raised  a  good  case  for 
the  plaintiff  in  the  Court  below,  even  if  that  decision  had  been 
upheld,  and  there  was  nothing  to  prevent  him  proving  a  case 
of  fraud,  if  any  fraud  there  was — as  to  which  I  say  nothing. 
When  a  person  has  a  case  which  he  does  not  choose  to  present  at 
the  proper  time,  I  think  it  would  be  very  dangerous  to  allow  him 
to  do  so  and  to  allow  him  an  opportunity  of  trying  the  case  over 
again  when  the  case  which  he  has  presented  has  failed.  The 
appeal  consequently  succeeds,  and  the  judgment  of  Mr.  Justice 
Keeewich  must  be  reversed. 

Fry,  L.J. : 

This  is  an  action  of  deceit  based  on  a  single  sentence  in  the 
prospectus :  '*  the  business  at  the  present  time  returns  a  net  profit 
of  over  17  per  cent,  on  the  capital  employed."  Mr.  Solomon  has 
urged  that  the  manager  of  the  Contract  Corporation  was  the  agent 
of  Mr.  Rolls,  and  that  he  made  the  statement  in  the  prospectus 
knowing  it  to  be  false,  and  that  the  defendant  is  liable  for  the  false 
statement  of  his  agent.  But  there  is  a  preliminary  difficulty  in 
the  way  of  the  plaintiff's  success — that  this  point  was  not  put  to 
the  defendant  in  the  Court  below.     We  are  now  asked  on  docu- 

(«)  37  Ch.  D.  641. 
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mentaiy  evidence  to  convict  a  man  of  fraud  on  grounds  on  which  1889. 
the  judge  who  heard  the  case  did  not  hold  him  liable.  We  cannot  glasibb  v. 
do  this.  The  real  question  for  decision  is  whether  we  ought  to  »obl8. 
direct  a  new  trial  on  the  point  now  raised  which  was  not  before  Mr. 
Justice  Kee-kwioh.  I  think  we  ought  not.  In  the  first  place  I 
entirely  agree  with  Lord  Justice  Cotton  as  to  the  danger  of 
allowing  a  person  who  has  a  case  which  it  was  open  to  him  to 
present,  but  which  he  did  not  present  below,  to  have  a  new  trial 
when  the  case  which  he  has  presented  has  failed.  Because  it  was 
quite  competent  for  the  plaintiff  to  present  his  case  in  the  alterna- 
tive (1)  that  the  statement  was  false  to  the  knowledge  of  the  defen- 
dant, in  which  case  it  would  be  fraudulent,  or  (2)  that  it  was  made 
so  recklessly  that  it  must  be  taken  to  be  fraudulent.  But  upon 
this  question  I  think  the  case  presented  does  not  require  us  to  put 
the  defendant  to  a  second  trial.  The  true  questions  for  us  to  con- 
sider are,  first,  were  the  allegations  fidse,  and  secondly,  was  there 
any  fraud ;  in  other  words,  were  the  allegations  false  to  the  know- 
ledge of  the  defendant  ?  The  evidence,  so  far  as  it  goes,  does  not 
convince  me  that  the  allegations  were  false  in  fact. 

I  will  not  discuss  the  meaning  of  *^  capital  employed,"  but  I  am 
by  no  means  sure  that  I  put  on  those  words  the  construction  that 
Mr.  Justice  Eekewich  has  put  on  them,  and  I  think  that  on  the 
evidence  I  should  come  to  the  conclusion  that  the  capital  was  less 
than  jE18,000,  in  which  case  the  statement  would  be  accurate.  It 
is  not  necessary  to  decide  this,  but  I  must  say  that  I  am  not 
satisfied  as  to  the  falsity  of  the  statement. 

But  I  think  the  case  entirely  fails  on  the  second  proposition — 
were  these  statements  known  to  be  false  to  the  defendant  ?  [His 
lordship  shortly  reviewed  the  evidence,  from  which  he  came  to  the 
conclusion  that  there  was  nothing  to  show  any  fraud  on  the  part  of 
the  defendant.] 

LoPEB,  L.J. : 

It  is  unnecessary  to  express  any  opinion  as  to  whether  the 
decision  of  Mr.  Justice  Eekewich  would  have  been  right  if  the 
decision  of  the  Court  of  Appeal  in  Peek  v.  Derry  iy)  had  not  been 
reversed  in  the  House  of  Lords. 

(y)  37  Ch.  D.  641. 
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18S9.  The  House  of  Lords  have  held  that  if  a  statement  is  untrue  in 

0LA81U  V.  ^^9  ^^^  believed  to  be  true  without  any  reasonable  grounds  for 
fioLu.  g|2ch  belief,  no  action  for  deceit  will  Ue.  There  must  be  moral 
delinquency,  actual  dishonesty.  Lord  Hebsohell  and  the  other 
lords  adopt  the  first  three  definitions  of  fraud  necessary  to  support 
an  action  of  deceit  which  I  gave  in  Peek  v.  Derry  (z),  but  the 
fourth,  he  and  the  other  learned  lords  rejected.  The  fourth  defini- 
tion was,  if  the  statement  is  untrue  in  feust,  but  belieyed^to  be  true, 
without  any  reasonable  ground  for  such  belief.  It  is  on  this 
definition  of  fraud  that  the  learned  judge  in  the  Court  below  acted. 
The  House  of  Lords,  as  I  read  the  opinions  of  the  learned  lords, 
have  held  that  the  inaccuracy  of  a  statement,  however  unreasonable, 
if  made  honestly  and  bond  Jide,  will  not  support  an  action  for 
deceit — ^I  presume  because  it  does  not  contain  the  necessary  element 
of  dishonesty.  So  that  if  a  prospectus  contains  a  statement  which 
ninety-nine  persons  out  of  a  hundred  would  understand  in  a  ^nse 
which  would  make  it  obviously  inaccurate,  still,  if  the  party  making 
it  honestly  believed  that  it  bore  a  meaning  which  would  make  it 
accurate,  no  action  would  lie;  the  obvious  inaccuracy  and  un- 
reasonable belief  being  evidence  of  dishonesty,  but  not  of  them- 
selves ground  for  an  action. 

For  the  reasons  given  by  the  other  members  of  the  Court  I  do 
not  think  there  was,  in  this  case,  any  evidence  of  dishonesty  within 
the  meaning  of  Derry  v.  Peek  (a)  in  the  House  of  Lords,  the 
burden  of  proving  fraud  or  dishonesty  being  on  the  plaintiff.  For 
reasons  already  given,  I  also  think  there  should  not  be  a  new 
trial. 

Solicitors:  E,  T.  Tadman. 
Byrne  dk  Lucas. 

(»)  37  Ch.  D.  641.    ^  (o)  ArUe,  Pt  V.,  p.  292. 
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BEITISH  WATER  GAS  SYNDICATE,  LIMITED  v.  NOTTS  oF^uOTrc^ 
AND  DERBY  WATER  GAS  COMPANY,  LIMITED.         ^^SJSS^' 

Winding-up — Injunction  to  restrain  holding  General  Meetings  to  pass  resolvtifins       Bbfoki 

1889 
A  company  pmcliased  from  another  the  right  to  use,  vend,  and  grant         ^_J 

Bub-licences  of  certain  patents  (the  validity  of  which  the  latter  did  not  November  IZth 
guarantee),  and  agreed  to  give  in  part  payment  fully-paid  shares  to  the  *Qd  H^* 
extent  of  one-third  of  its  nonunal  capital.  There  were  five  directors  on 
the  board  of  the  purchasing  company,  and  of  these,  two  were  also  on  the 
hoard  of  the  selling  company.  Owing  to  certain  investigations  aa  to  the 
validity  of  the  patents,  the  purchasing  company,  acting  solely  by  the 
three  directors  who  were  unconnected  with  the  other  board,  refused  to 
perform  the  agreement,  and  an  action  for  specific  performance  was 
brought  by  the  selling  company.  Shortly  after  this,  the  directors  of  the 
purchasing  company  issued  a  circular  to  their  shareholders  informing 
them  of  the  doubts  as  to  the  validity  of  the  patents  and  as  to  their  com- 
mercial value,  and  that  they  had  filed  a  winding-up  petition.  They  also 
gave  notice  convening  an  extraordinary  general  meeting  for  the  purpose 
of  considering,  and,  if  thought  fit,  of  passing  resolutions  for  voluntary 
winding-up,  and  they  stated  that  if  such  resolutions  were  passed,  another 
general  meeting  would  be  called  to  confirm  the  resolutions.  The  selling 
company  then  issued  writ  and  moved  for  an  injunction  to  restrain  the 
purchasing  company  from  passing  any  such  resolutions  until  after  its 
claim  to  an  allotment  of  one-third  of  the  purchasing  company's  nominal 
capital  had  been  decided,  or  until  such  shares  should  have  been  allotted 
to  it. 

Held,  that  the  motion  being  for  an  injunction  not  merely  to  restrain 
the  directors  from  acting,  but  to  restrain  the  shareholders  from  exercising 
their  rights,  the  Court  would  not,  on  the  evidence  before  it,  grant  the 
injunction. 

The  meeting  having  been  held  and  the  first  resolution  for  a  voluntary 
winding-up  passed,  the  plaintiff  company  then  moved  to  restrain  the 
passing  of  the  confirmatory  resolution. 

Held,  that  the  Court  would  not  interfere. 

Sernble^  the  Court  would  have  power  to  interfere  at  the  instance  of  an 
honest  plaintiff  to  restrain  shareholders  doing,  by  means  of  their  statutory 
powers,  a  dishonest  act 


T, 


HIS  was  a  motion  to  restrain  the  defendant  company  which  was 
a  limited  company  incorporated  under  the  Companies  Act,  1862, 
from  passing  any  resolutions  for  voluntary  winding-up  until  after 
the  claim  of  the  plaintiff  company  to  an  allotment  of  10,200  shares 
in  the  defendant  company  had  been  decided,  or  until  such  shares 
should  have  been  allotted  to  the  plaintiff  company. 


i 
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1889.  The  plamtiff  company  was  the  owner  of  certain  patent  rights, 

British  ^^^  ^^  *"^  agreement  dated  April  25,  1889,  made  between  the 
Watbh  6a8  plaintiff  company  of  the  first  part,  A.  C.  Dockerill  as  trustee  on 
LiMiTBD,  V.  behalf  of  the  company  proposed  to  be  formed  and  thereinafter 
D«RBY\V^mi  c*^®d  the  company  of  the  second  part,  and  the  plaintiff,  J.  C. 
^  Co.,  Cottam,  of  the  third  part,  after  reciting  that  the  vendors  were 
assignees  of  certain  patent  rights  for  the  United  Kingdom,  and 
that  the  vendors  had  also  agreed  to  purchase  certain  other  patents 
and  patent  rights  subject  as  therein  mentioned,  and  certain  licences 
relating  to  the  contracts  had  been  entered  into,  and  that  a  company 
was  proposed  to  be  formed,  it  was  agreed  first,  that  Dockerill 
should  cause  the  company  to  be  registered  under  the  name  and  title 
of  The  Nottingham  &  Derby  Water  Oas  Co.,  Limited.  Then  the 
Tenders,  the  plaintiff  company,  were,  subject  to  the  reservations 
therein  contained  and  as  thereinafter  mentioned,  to  grant  and  sell 
to  the  defendant  company  and  their  assigns  and,  subject  as  therein- 
after mentioned,  ''the  said  company  was  to  buy  the  exclusive 
Licence  or  right  within  the  limits  of  the  counties  of  Nottingham 
and  Derby,  to  use  and  vend,  but  not  to  manufacture  or  construct, 
and  the  exclusive  right  to  grant  sub-licences  within  the  said 
counties  to  use  and  vend,  but  not  to  manufacture  or  construct,  all 
those  several  inventions  and  processes  described  in  the  specification 
to  the  letters  patent."  The  fourth  clause  was  as  follows :  ''  As 
the  consideration  for  the  said  sale  the  company  shall  pay  to  the 
said  vendors  the  sum  of  jG101,000  as  hereinafter  provided,  that  is 
to  say — the  sum  of  j950,000  part  of  such  before-mentioned 
jE101,000  shall,  unless  otherwise  agreed,  be  paid  in  cash,  and  the 
sum  of  i>50,000,  a  further  part  of  such  before-mentioned  jG101,000, 
in  fully  paid-up  ordinary  shares  in  the  above  proposed  company, 
and  numbered  1  to  1,000  both  inclusive,  and  the  remaining  sum  of 
jE  1,000  by  the  allotment  to  the  vendors  of  the  200  founders'  shares 
as  fully  paid-up,  and  numbered  1  to  200  both  inclusive."  Clause 
15  was  as  follows  :  ''  The  vendors  do  not  and  shall  not  be  required 
to  guarantee  the  validity  of  the  patents  specified  in  the  Schedules 
hereto,  or  any  of  them." 

On  April  27,  1889,  the  defendant  company  was  incorporated 
with  a  nominal  capital  of  £151,000.  Of  the  shares  which  con- 
stituted that  capital,  2,000  were  allotted  to  the  public ;  the  remain- 
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ing   10,200  shares  were  claiined  by  the  plaintiffs  under  their  1889. 

contract,  bat  they  had  not  been  allotted.  British 

On  May  1,  1889,  a  formal  agreement  under  the  seal  of  the  y^™  ^^* 

defendant  company  was  entered  into  between  the  plaintiff  company  Limited  v. 

^OTT8  AlfD 

of  the  first  part,  and  Dockerill  of  the  second  part,  and  Gottam  of  Db&btWatbr 
the  third  part,  and  the  defendant  company  of  the  fourth  part ;  l«itbd.' 
and  thereby  in  substance  the  agreement  of  April  25,  1889,  was 
adopted  by  the  defendant  company.  The  defendant  company 
refused  to  carry  out  this  agreement.  The  board  of  directors  of  the 
defendant  company  consisted  of  five  persons,  two  of  whom  were 
directors  of  the  plaintiff  company,  but  the  other  three  were  not. 
There  was  eyidence  that  the  proceedings  which  had  been  adopted 
on  behalf  and  in  the  name  of  the  defendant  company  were  really 
the  acts  of  these  three  directors,  who  constituted  the  majority  of 
the  board.  Owing  to  the  refusal  of  the  defendant  company  to 
carry  out  the  agreement,  an  action  was  commenced  on  August  14, 
1889,  for  specific  performance  of  the  agreement  of  April  25.  On 
October  4,  a  circular  was  issued  to  the  shareholders  of  the  defendant 
company,  which  was  in  these  terms :  **  The  board  of  directors  of 
the  above  company  have  been  served  with  a  writ  at  the  suit  of  the 
British  Water  Oas  Syndicate,  to  enforce  the  agreement  between 
the  syndicate  and  your  company.  Your  directors  have  for  some 
time  past  been  obtaining  information  and  evidence  relating  to 
the  Water  Oas  patents,  and  they  do  not  consider  it  advisable 
in  the  interests  of  the  company  that  the  agreement  should  be 
carried  out  for  reasons  which  will  be  stated  to  you  hereafter.  In 
consequence  of 'the  position  of  affairs,  they,  acting  under  advice, 
have  filed  a  petition  for  the  liquidation  of  the  company,  and  you 
will  receive  herewith  a  notice  of  a  meeting  to  be  held  on  the  14th 
inst.,  when  the  whole  matter  will  be  fully  laid  before  the  share- 
holders. It  is  of  the  utmost  importance  that  you  should  be  present 
either  personally  or  by  proxy  at  that  meeting,  and  a  form  of  proxy 
is  sent  herewith  which,  if  you  cannot  possibly  attend,  please  sign 
and  forward  to  the  ofBces  of  the  company."  After  farther  particu- 
lars as  to  proxies,  the  circular  continued  :  '*  Notice  is  hereby  given 
that  an  extraordinary  general  meeting  of  the  above-named  company 
will  be  held  on  Monday,  November  14,  at  12  o'clock,  noon  at  the 
Cannon  Street  Hotel,  London,  for  the  purpose  of  considering  and. 
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1889.       if  thoaght  fit,  passing  the  following  resolutions — *  That  the  com- 
Brittbh      P^^y  ^^  wound  up  voluntarily  under  the  provisions  of  the  Companies 
Water  Gab  Acts,  1862  and  1867,  or,  in  the  alternative,  that  the  company  he 
Limited  v.    wound  up  by  the  Court.     That  a  liquidator   or  liquidators  be 
Dbr™w^tek  appointed  for  the  purpose  of  a  voluntary  winding  up.'     Should  the 
Gas  Co.,     aix)ve  resolutions  be  passed  by  the  requisite  majority,  they  will  be 
submitted  for  confirmation  as  special  resolutions  to  a  second  extra- 
ordinary general  meeting  which  will  be  sabsequently  convened." 

Upon  the  issue  of  that  circular,  a  second  writ  was  issued,  to 
which  the  company  was  alone  defendant,  and  the  present  fiotice  of 
motion  was  served.  At  the  hearing  of  the  motion  the  only  evidence 
filed  on  behalf  of  the  defendant  company  was  an  affidavit  of  the 
company's  solicitor,  which  was  as  follows  :  *^  Par.  2.  I  am  advised 
and  believe  that  the  letters  patent  referred  to  in  the  agreements 
dated  respectively  the  25th  day  of  April,  1889,  and  the  1st  of  May, 
1889,  respectively  referred  to  in  the  second  paragraph  of  the  said 
affidavit,  and  that  the  inventions  the  subject  of  the  said  letters 
patent,  or  at  all  events  such  interests  therein  as  the  said  company 
would  acquire  under  the  licence  which  under  the  said  agreements 
was  to  be  granted,  are  commercially  worthless  to  the  said  company. 
Par.  8.  The  said  company  has  repudiated  and  refused  to  perform 
the  said  agreements  or  either  of  them,  on  the  ground  of  the 
invalidity  and  worthlessness  of  all  the  said  patents,  and  the 
company  was  induced  to  adopt  the  formal  agreement  by  material 
misrepresentations  made  to  its  directors  by  or  on  behalf  of  the 
promoters.  Par.  4.  The  action  for  specific  performance  referred 
to  in  the  said  affidavit  is  being  defended,  and  I  am  advised  and 
believe  that  the  said  company  has  a  good  defence  to  the  said 
action." 

The  meeting  of  the  defendant  company  having  been  called  by 
the  circular  of  October  4,  for  October  14,  the  plaintiff  company 
moved  on  October  18  to  restrain  the  defendant  company  from 
passing  any  resolutions  for  a  winding-up  until  after  the  claim  of 
the  plaintiff  company  to  an  allotment  of  the  10,200  shares  in  the 
defendant  company  had  been  decided,  or  until  such  shares  should 
have  been  allotted  to  the  plaintiff  company. 

Oraham  Hastings,  Q.C,  and  Swinfen  EadyeLp^Bxei  in  support 
of  the  motion. 
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Sir  Horace  Davey,  Q.C.^  Buckley^  Q.C,  and  Cliadwyck  HedUy       i889. 
for  the  defendants-  BamsH 

Watbs  Gab 
Syndicate, 

Stirling,  J.  [His  loirdship  stated  the  facts  and  then  said] :  Limited  u. 

This  motion  was  heard  by  me  yesterday  npon  the  representation  DbrbtWatbr 
being  made  to  me  that  it  was  desirable  it  should  be  heard  at  once,  Lu^no 
in  order  that  the  meeting  which  was  proposed  to  be  held  to-day 
might  be  prevented,  and  I  acceded  to  that  in  the  belief  that  it  was 
necessary  it  should  be  disposed  of  at  once,  and  that  there  would  be 
no  further  opportunity  of  considering  the  matter.  Howeyer,  it 
now  appears  that  they  propose  to  proceed  by  means  of  a  special 
resolution  which  would  require  confirmation  at  a  subsequent  meet- 
ing, so  that  perhaps  the  matter  was  not  quite  so  urgent  as  repre- 
sented. 

Now,  I  do  not  forget,  and  the  observation  is,  I  think,  in  one 
point  of  view  of  importance,  that  the  solitary  defendant  to  this 
action  is  the  company,  and  it  is  the  company  that  is  solely  repre- 
sented on  this  occasion.  Nevertheless,  for  the  purposes  of  the 
observation  I  am  about  to  make,  I  think  I  must  treat  the  defence 
as  being  in  the  hands  of  the  three  directors,  under  whose  guidance 
the  company  has  refused  to  perform  the  agreement.  They,  I 
think,  on  the  evidence  before  me,  have  issued  this  circular  by  which 
they  state  that  to-day  they  are  prepared  to  lay  before  the  share- 
holders fully  the  whole  matter,  and  they,  so  far  as  I  can  see,  are 
the  persons  who  are  conducting  this  defence  in  the  name  and  on 
behalf  of  the  company,  and  under  these  circumstances  I  regret  that 
they  should  not  have  been  a  little  more  full  in  their  disclosures  to 
the  Court  of  what  in  a  few  hours  they  state  they  are  prepared  to 
lay  fally  before  the  shareholders.  In  the  absence  of  any  materials 
on  which  I  can  form  a  judgment  as  to  the  matters  which  are  stated 
in  this  affidavit  of  the  solicitor  as  being  the  defences  which  are 
raised  by  the  company,  I  am  rather  disposed  to  make  such  pre- 
sumptions as  I  can  against  the  directors.  Now  the  application 
which  is  made  to  me  is  to  restrain  the  company  from  passing  a 
winding-up  resolution,  and  the  ground  on  which  it  is  based  is  this. 
It  is  said  that  the  plaintiff  company  is  in  equity  the  owner  of  one- 
third  of  the  capital,  and  that  if  it  had  its  rights — if  everything 
were  done  which  ought  to  be  done— it  would  at  this  moment  be 
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1889.       legally  as  well  as  equitably  owner  of  those  shares,  and  would  be 

BafTisH      entitled  to  be  present  at  the  proposed  meeting,  which  is  to  be  held 

Water  Gas  ^o  consider  the  propriety  of  a  winding-up,  and  that  under  those 

Limited  c.   circumstances  it  would  resist  the  motion,  and  it  would  be  impossible 

jN  01T8   AND 

Dbbbt  Water  for  the  company  to  pass  an  effective  resolution  for  the  winding-up 
Limited'     ^^  *'^®  company.     It  is  further  urged  that  by  the  proposed  resolu- 
tion passed  in  its  absence,  it  will  be  prejudiced ;  that  it  will  receive 
shares  in  a  company  (if  specific  performance  is  decreed,  as  it  says 
I  ought  to  assume  it  will  be  decreed)  which  is  in  course  of  winding- 
up,  instead  of  shares  in  a  going  company,  which  it  was  the  bargain 
that  it  should  receive,  and  under  those  circumstances  it  asks  the 
Court  to  interfere  and  to  prevent  that  which  will,  it  says,  cause  it 
grievous  wrong.     When  I  look  at  the  affidavit  which  has  been  made 
by  the  solicitor  to  the  company  with  reference  to  the  defences  which 
seem  to  be  suggested  to  the  action  for  specific  performance,  I 
confess,  in  the  absence  of  further  information,  I  am  not  very  much 
impressed  by  them.     He  does  not  pledge  his  belief  in  the  matters 
which  are  stated  in  paragraph  8,  namely,  he  does  not  state  that  he 
is  advised  or  believes  that  the  patents  are  worthless  and  are  invalid. 
Whether  that  would  be  a  good  defence,  having  regard  to  the  clause 
in  the  agreement  between  the  parties,  I  very  much  doubt.     Again, 
he  does  not  pledge  his  belief  even  to  the  alleged  misrepresentations, 
and  no  light  is  given  me  as  to  what  those  misrepresentations  were. 
They  are  said  to  have  been  made  to  the  directors,  by  or  on  behalf 
of  the  promoters.     Yet,  as  I  understand,  in  a  case  which  was 
referred  to  in  the  evidence  which  was  laid  by  counsel  in  July,  there 
is  no  reference  to  any  case  of  fraud.     I  am  compelled  to  say  that 
under  these  circumstances,  in  the  absence  of  information  which  I 
think  might  have  been  given  to  me,  I  do  not  look  very  favourably 
on  the  case  which  is  proposed  to  be  set  up  in  that  action  for  specific 
performance,  and,  though   the   application   is   a   novel   one,   and 
although  I  feel  great  difficulty  as  regards  the  form  and  frame  of 
the  action,  I  should,  if  the  matter  stood  there,  have  been  disposed 
to  do  what  I  could  to  help  the  plaintiff  company  in  the  present 
state  of  affairs. 

But  in  my  judgment,  the  matter  does  not  rest  there.  The  acts 
which  I  am  really  asked  by  this  motion  to  restrain  are  those,  not 
of  the  directors,  but  of  the  shareholders.     Now,  as  to  the  position 
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of  the  shareholders,  I  know  little  or  nothing.  It  may  be  that  two-  i889. 
thirds  of  the  company  consist  of  an  independent  body  of  share-  British 
holders  who  are  prepared  to  exercise  independent  judgment  on  the  'W^atbr  Gas 
questions  which  are  submitted  to  them^  and  the  question  whether  Limited  v, 
this  business  shall  go  on  or  not,  is  one  which  is  peculiarly  for  the  Dbhbt  Water 
consideration  of  the  shareholders  taking  all  matters  into  considera-  limited! 
tion.  They  may  say :  **  Let  the  contract  be  performed  as  far  as  the 
Court  sees  fit  to  decree  specific  performance  of  it."  Let  us  suppose 
that  these  shares  are  allotted.  Still  two-thirds  of  the  shareholders 
may  come  to  a  resolution  that,  haying  considered  everything  which 
is  laid  before  them,  it  is  a  fact  that  the  patents  and  inventions 
which  they  agreed  to  purchase  are  not  commercially  valuable,  and 
that  it  is  undesirable  that  the  business  should  be  prosecuted. 
Supposing  they  come  to  such  a  resolution,  by  a  large  majority, 
such  a  majority  that  even  if  the  minority  were  augmented  by  the 
holders  of  the  one-third  of  the  capital  which  is  claimed  by  the 
plaintifi*,  there  would  still  be  a  majority  against  carrying  on  the 
business  of  the  company ;  would  it  be  right  under  those  circum- 
stances for  the  Court  to  interfere  and  say  that  the  winding-up 
should  not  go  on  ?  I  am  not  persuaded  that  it  would.  The  Court 
does  not  decree  specific  performance  of  agreements  for  partnership 
between  persons  who  agree  to  enter  into  partnership,  but  have 
become  unwilling  to  carry  it  out.  That,  of  course,  is  not  the 
present  case,  and  there  is  a  wide  difference  between  allotted  shares 
in  a  company,  and  entering  into  partnership ;  but  if  the  state  of 
things  be  such  that  shareholders  bond  fide  exercising  their  judg- 
ment, come  to  the  conclusion  that  the  business  ought  not  to  be 
carried  on,  ought  the  Court  to  interfere,  and  by  its  interference 
simply  bring  about  a  perpetual  dead-lock  ?  I  am  not  persuaded, 
that  being  the  true  state  of  things,  that  the  Court  ought  so  to 
interfere,  or  that  the  plaintifi*  would  suffer  any  very  serious  damage 
by  the  non-interference  of  the  Court.  Shares  in  a  company  which 
would  thus  be  stricken  with  hopeless  paralysis,  would  not  be  much 
more  valuable  than  shares  in  a  company  which  is  in  process  of 
being  wound-up.  Under  these  circumstances,  I  do  not  think,  upon 
the  evidence  before  me,  that  I  ought  to  interfere  at  this  moment. 
I  simply  decide  on  the  evidence  which  is  now  before  me. 

There  still  remains  the  question,  what  I  ought  to  do  with  regard 

CO. — ^VOL.    I.  F   F 


434  COMPANY    EBPOETS. 

1889.       to  this  motion.    It  is  highly  probable  that  the  proceedings  at  the 
ButTsh      nieeting  to-day  will  throw  considerably  more  light  upon  the  subject, 
Watke  GAi  nujj  I  am  not  doing  any  irreparable  injury,  because  if  a  case  should 
Limited  v.   really  arise,  from  the  proceedings  at  the  meeting,  which  would  make 
DbrbtWatbb  it  the  duty  of  the  Court  to  interfere,  there  will  still  be  ample  time 
J^TSD     ^  restrain  the  passing  of  the  necessary  confirmatory  resolution. 
In  these  circumstances  I  simply  refuse  the  motion,  without  preju- 
dice to  any  further  application,  and  I  give  leave  to  amend  the  writ 
by  adding  parties. 

On  November  14th,  after  delivery  of  the  above  judgment,  the 
tneeting  of  the  shareholders  was  held  and  a  resolution  was  passed 
to  wind  up  the  company  voluntarily.  The  plaintiff  company  now 
moved  to  restrain  the  defendant  company  from  passing  the  confir- 
matory resolution  for  the  winding-up. 

Oraham  Hastings,  Q.C.,  and  Sivinfen  Eady  appeared  for  the 
plaintiffs. 

Sir  Horace  Davey,  Q.C.,  Buckley,  Q.C.,  and  Chadwyck  Healey 
for  the  company  and  three  of  the  directors,  and 

Seward  Brice,  Q.G.,  and  Emden  for  the  other  two  directors  who 
had  been  added  as  defendants  since  the  hearing  of  the  first 
motion. 

Stibling,  J. : 

This  is  a  renewal  in  another  form  of  an  application  I  disposed  of 
a  few  days  ago.  It  was  then  proposed  to  hold  the  first  of  two 
general  meetings  to  pass  resolutions  for  the  voluntary  winding-up, 
and  I  was  asked  to  restrain  the  passing  of  any  such  resolution  at 
that  meeting,  but  I  considered  I  should  not  then  interfere.  That 
meeting  has  been  held.  The  first  resolution  has  been  passed,  and 
I  am  now  asked  to  restrain  the  passing  of  the  confirmatory  resolu- 
tion. The  case  made  on  behalf  of  the  plaintiff  is  this.  It  is  said 
that  under  the  contract,  which  is  still  executory,  it  is  entitled  to 
one-third  of  the  capital  of  the  defendant  company,  that  the  defen- 
dant company  refuses  to  perform  that  contract,  and  further,  that  it 
is  taking  advantage  of  its  breach  of  duty  to  pass  resolutions  for  a 
voluntary  winding-up,  which,  if  the  one-third  of  its  capital  to  which 
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the  plaintiff  company  is  entitled  had  been  allotted,  it  could  not        i889. 
have  passed.     It  is  contended  by  the  defendants  that  the  powers      britibh 
which  the  shareholders  are  exercising  are  statutory  powers,  and  that   '^atek  Gas 
the  Court  cannot  interfere  with  them.     In  the  view  which  I  take,     Limited  v. 
it  is  unnecessary  to  pass  a  concluded  opinion  on  that  point  of  law.  DbrbyVater 
I  will  only  say  now  that  on  that  I  am  not  able  to  come  to  the  con-      ^^^  ^<^ » 

Limited. 

elusion  the  defendants  desire.     If  ever  the  Court  should  be  asked 
to  interfere  to  restrain  the  exercise  of  statutory  powers  by  means 
of  which  the  shareholders  attempt  to  do  a  dishonest  act,  I  hope  it 
would  be  found  that  the  Court  has  power  to  interfere.     The  Court 
must,  however,  be  careful  how  it  interferes,  and  ought  to  be  satisfied 
that  it  is  assisting  an  honest  plaintiff  in  restraining  a  dishonest 
course  of  action.     I  think,  in  the  present  case,  there  is  a  doubt  on 
both  these  points.     [His  lordship  then  reviewed  the  facts,  com- 
menting on  the  relations  which  existed  between  some  of  the  defen- 
dant company*s  directors  and  the  promoter,  and  on  the  want  of 
proper  investigation  by  them  of  the  patents  their  company  was 
going  to  purchase,  and  continued:]  The  plaintiff's  title  is  founded 
on  the  right  to  specific  performance  of  the  contract.     Such  a  right, 
however,  is  not  absolute.     Though  his  title  might  be  good  at  law 
where  he  might  recover  damages,  still  the  circumstances  may  be 
such  that  equity  will  hold  its  hand.     Here  one  of  the  plaintiffs 
bribed  two  of  the  defendant  company's  agents,  and  I  think  the 
evidence  shows  this  contract  was  improvidently  and  hastily  entered 
into  by  the  agents.     But  it  is  said  the  defendant  company  does  not 
set  up  this  defence.     Still,  if  an  independent  liquidator  were  to  set 
it  up,  I  think  he  would  have  a  good  case.     But  what  I  must  con- 
sider is,  whether  I  must  give  assistance,  not  as  against  the  defendant 
company's  directors,  but  against  the  shareholders  who  were  not 
mixed  up  with  these  transactions.     May  it  not  be  that  an  honest 
shareholder  would  desire  to  put  an  end  to  a  company  the  beginning 
of  which  was  attended  with  so  many  discreditable  circumstances  ? 
I  do  not  therefore  think  this  is  a  case  in  which  I  ought  to  interfere. 
The  motion  will  be  dismissed. 

Solicitors :  Kaye  d  Guedalla, 

Taylor,  Hoare  d  Co. 

Chinnery,  Aldridge  <Jt  Co. 
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In  re  red  rock  GOLD  MINING  COMPANY. 

Winding-up — Failure  of  main  object  of  company — Additional  objects 

in  memorandum  of  aseociatiofu 

A  company  was  formed  to  acquire  and  work  a  gold  mine  in  New  Soutli 
Walea.  After  its  acquisition,  the  shareholders,  as  the  result  of  an  investiga* 
tion,  deeided  in  general  meeting  that  there  was  not  sufficient  gold  in  the  mine 
to  make  its  working  profitable,  and  they  resolved  not  to  expend  any  more 
money  in  it  The  memorandum  of  association  gave  the  company  wide 
powers  of  buying  and  working  mining  property  generally.  There  still 
remained  about  £12,000  of  the  company's  capital  unspent,  and  the  share- 
holders at  the  meeting  resolved  ^  that  the  directors  be  requested  to  use 
their  best  endeavours  to  obtain  some  suitable  property  in  which  to  invest 
the  remaining  assets  of  the  company."  A  dissentient  shareholder  there- 
upon presented  a  winding-up  petition. 

Held,  that  the  main  object  for  which  the  company  was  formed  having 
failed,  the  Court  would  order  a  winding-up,  although  the  company  had 
large  powers  for  purposes  in  addition  to  the  particular  main  purpose 
which  had  failed. 


T 


HIS  was  a  petition  asking  that  the  Red  Rock  Gold  Mining  Com- 
pany, a  company  incorporated  under  the  Companies  Acts  in  January, 
1888,  might  be  ordered  to  be  wonnd-up.  This  company  was  pro- 
moted by  a  company  called  the  Mines  Company,  for  the  purpose  of 
purchasing  a  mine  known  as  the  Red  Rock  Gold  Mine.  The 
memorandum  of  association  also  contained  powers  to  deal  generally 
-with  mining  property  in  New  South  Wales  or  elsewhere.  The 
company  purchased  the  mine,  but  it  turned  out  a  fiailure,  so  that 
the  money  sunk  in  it  and  in  acquiring  it  was  lost.  Thereupon  a 
meeting  of  the  shareholders  was  held,  and  it  was  then  resolved 
that  the  directors  be  requested  to  endeavour  to  obtain  some  suitable 
property  in  which  to  invest  the  remaining  assets  of  the  company. 
Besides  the  Red  Rock  Gold  Mine  the  company  still  possessed 
^12,000  capital.  The  petitioner,  who  was  the  holder  of  ten  6«. 
shares,  objected  to  the  directors  expending  the  balance  of  the 
company's  capital  when  the  real  object  for  which  the  company  was 
established  had  turned  out  a  failure,  and  in  consequence  presented 
this  petition.     The  full  facts  appear  in  the  judgment. 
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Marten,  Q.G.,  and  Batcher  appeared  for  the  petitioner,  and  snb-  i889. 
mitted  that  on  the  authority  of  Haven  Gold  Mining  Co.  (6)  and  fj^^ 
German  Date  Coffee  Co.  (c),  they  were  entitled  to  the  order  asked    ^»i>  ^oc^ 

.  Gold  Mimino 

for.  Co. 

Renshaw,  Q.C.,  and  Chadwyck  Healey  for  the  company ,  sub- 
mitted that  this  case  was  different  from  the  Haven  Gold  Mining 
Co.  (b)y  as  that  company  never  had  the  mine  it  was  formed  to 
acquire,  nor  any  title  to  it.  That  company  had  therefore  no  pro- 
perty, whereas  here  there  was  an  actual  property,  although  the 
shareholders  did  not  consider  there  was  sufficient  gold  on  it  to  make 
its  working  profitable.  In  the  case  of  the  German  Date  Coffee 
Co.  (c),  the  patent,  to  acquire  and  work  which  the  company  was 
formed,  neyer  had  any  existence.  Here  the  company  had  acquired 
the  mine,  to  acquire  which  it  was  primarily  formed,  and  having 
assets  remaining,  the  shareholders  had  a  right  to  pass  the  resolu- 
tion they  did. 

W.  Howland  Jackson  appeared  to  oppose  the  petition  on  behalf 
of  a  shareholder  holding  950  shares. 

Kay,  J. : 

In  this  case  this  company  was  formed  according  to  the  memo- 
randum with  these  objects :  ''  To  enter  into  and  carry  into  effect, 
with  such  modifications,  if  any,  as  may  be  agreed,  an  agreement 
intended  to  be  made  between  the  Mines  Company,  Limited,  of  the 
one  part  and  the  company  of  the  other  part,  a  copy  whereof  is  set 
forth  in  the  schedule  to  the  Articles  of  Association  of  the  com- 
pany." Turning  to  that  copy,  it  is  an  agreement  which  recites, 
"  "Whereas  the  Mines  Company  has  recently  acquired,  through  one 
Longbottom,  of  Melbourne,  their  agent,  the  leasehold  mining  and 
other  properties  specified  in  the  schedule,  from  Cornwall  and  Chap- 
man, the  owners  thereof,  upon  the  terms  embodied  in  a  letter 
written  by  the  same  persons  to  Longbottom,  and  that  these  terms 
have  been  modified,  and  that  the  owners  have  agreed  to  accept  the 
further  sum  of  £2,000  in  cash  and  £8,000  in  fully  paid-up  shares;  '* 

(6)  20  Ch.  D.  151.  (c)  i»0  Ch.  1).  169. 
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1889.       that  Beem8  to  me,  in  addition  to  £7,000  in  cash,  and  that  the 

^^^      Mines  Company,  who  promoted  this  company,  caased  it  to  be 

Rbd  Bock   incorporated  for  the  purpose  of  purchasing  the  said  mining  proper- 

GoLD  Miming  *      *  *  » 

Co.  ties  on  the  terms  thereinafter  mentioned.  That  is  a  distinct  state- 
ment,  on  the  face  of  it,  that  this  company  was  incorporated  for  the 
purpose  of  purchasing  this  mining  property.  The  memorandum 
contains,  in  its  second  clause,  this,  as  other  of  its  objects :  "to 
purchase  or  otherwise  acquire,  improve,  manage,  work,  develope,  sell, 
and  otherwise  deal  with  mines,  mining  rights,  metalliferous  and 
other  lands,  milling,  smelting,  chemical  and  other  works  in  the 
colony  of  New  South  Wales  or  elsewhere,  and  generally  to  carry  on 
the  business  of  a  mining,  milling  and  smelting  company  in  all  its 
branches.  To  explore,  open,  and  work  claims  or  mines/'  and 
Tarious  other  things  incidental  of  course  to  this  main  object.  Now 
I  see,  with  the  disgust  which  I  cannot  help  feeling,  that,  according 
to  the  prospectus,  this  company  was  formed  upon  certain  reports 
which  were  appended  to  the  prospectus  and  sent  out  to  induce 
people  to  take  shares.  The  prospectus  founded  upon  these  reports 
says:  '\From  various  tests  of  the  quartz  it  is  believed  to  be  worth 
at  least  10  to  12  dwts.  per  ton ;  this  would  yield  an  estimated 
profit  of  20«.  per  ton." 

The  directors,  like  men  of  business,  investigated  the  matter 
carefully  for  the  company. 

The  directors  after  continued  experiments  made  a  report  on  the 
21st  of  October,  1889.  They  say  they  got  sometimes  2  ozs. 
12  dwts.  of  gold,  and  in  another  place  2  ozs.  9  dwts.  of  gold.  I 
will  not  read  the  whole  of  it.  They  give  a  lengthened  report,  and 
then  they  make  these  remarks :  ''  Although  the  blu£f  affords 
samples  of  stone  which  will  assay  well  for  gold,  and  some  small 
veins  have  been  intersected  and  partially  developed  by  means  of 
shafts  and  levels,  yet  it  has  been  proved  that  the  auriferous  material 
in  sight  is  not  of  sufficient  value  to  be  remunerative.  The  direc- 
tors regard  the  shareholders'  interests  as  identical  with  their  own, 
and  in  this  spirit,  coupled  with  the  trials  made  and  the  views 
expressed  by  the  colonial  agents,  they  cannot  justly  urge  the  ex- 
penditure of  further  money  in  search  for  more  powerful  veins. 
They  therefore  deem  it  advisable  that  the  company  should  either 
go  into  liquidation,  or  employ  its  unexpended  capital  on  some  other 
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property.     The  decision  on  this  point  must  of  course  rest  with  the        i889. 
shareholders."      Then    they  say  they  have  negotiated  with  the       i^^ 
vendors,  who  have  given  up  practically  the  whole  of  their  11,000  ^^^-^^^ 
shares.     Then  they  brought  the  matter  before  a  meeting  of  the         Go. 
shareholders,  and  at  that  meeting,  what  did  the  shareholders  do  ? 
They  absolutely  accepted  this  report  as  being  conclusive  as  to  the 
utter  impossibility  of  working  their  mining  property  at  a  profit,  and 
they  passed  this  resolution:    ''That  this  meeting  be  adjourned 
to  such  day  as  the  directors  shall  fix,  within  twelve  months,  and 
that  the  directors  be  requested  to  use  their  best  endeavours  during 
that  time  to  obtain  some  suitable  property  in  which  to  invest  the 
remaining  assets   of  the  company."      They  treated  the   money 
which  had  been  expended  in  these  experiments  as  lost  and  gone. 
They  evidently  came  to  the  conclusion  that  to  expend  more  money 
in  exploring  this   particular   mining  property  would   be   utterly 
useless,  and  they  directed  that  the  remaining  money,  that  is,  every 
farthing  of  it,  should  be  invested  in  some  suitable  property  which 
the  directors  were  to  find  out,  if  they  could,  within  twelve  months. 
Therefore  I  think  the  petitioner  was  perfectly  justified  in  laying  his 
case  before  the  Court,  which  is,  that  the  main  object  for  which  this 
company  was  formed,  as  it  is  stated  in  the  memorandum,  in  the 
agreement  appended  to  the  articles  of  association,  and  stated  also 
in  the  prospectus  itself,  which  has  these  words :  "  This  company 
is  incorporated  for  the  purpose  of  acquiring  and  working  a  mining 
property  situated  about  nine  miles  in  a  north-western  direction  from 
Fairfield,  New  South  Wales  " — ^that  that  main  object  for  which  the 
company  was  formed  has  entirely  failed,  that  it  has  failed  in  a  dis« 
astrous  manner,  that  the  exploration  of  that  property  has  cost  the 
shareholders  a  very  large   amount  of  their  money,   that  there 
remains  a  certain  amount  of  money  which  they  all  determined  was 
not  to  be  applied — not  one  penny  of  it — in  any  further  investigation 
or  attempt  to  work  this  particular  mining  property ;  and  they  passed 
a  resolution  that  the  directors  be  instructed  to  find  out,  if  they 
can,  some  other  property,  it  does  not  say  where,  and  the  memoran- 
dum does  not  limit  them  to  any  quarter  of  the  world  whatever  in 
which  to  invest  their  remaining  assets.     The  petitioner  says :   "I 
am  not  going  to  place  my  money  in  the  hands  of  the  directors  of 
this  company,  or  anybody  else,  to  be  employed  upon  a  speculative 
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1889.  attempt  to  obtain  other  property  of  this  kind.  It  is  said  they 
IiTrb  n^ight  work  this  mining  property  for  some  time,  and  then  sell  it 
o^'^M^^  and  buy  another  mine.  Possibly,  but  also  possibly  not;  if  the 
Co.  working  turned  out  to  be  a  complete  failure,  and  they  had  to  sell 
this  for  a  mere  song  and  lost  a  great  deal  of  money  about  it,  I  do 
not  say  they  would  be  at  liberty  to  invest  what  remained  in  the 
purchase  of  another  property  at  all.  The  principle  of  this  Court 
is  asserted,  not  to  day  for  the  first  time  in  gold  cases,  that  where 
an  association  is  formed  for  a  particular  purpose,  it  does  not  matter 
that  it  has  large  powers  in  addition  to  that  particular  purpose,  if 
that  particular  purpose  fuls,  any  shareholder  has  a  right  to  say 
**  Put  an  end  to  it.  Pay  me  my  money."  The  shareholders  have 
taken  this  view  of  their  rights  themselyes.  They  have  thought  it 
proper  to  enter  into  this  further  speculation,  and  I  am  asked  there- 
fore  to  exercise  the  power  of  the  Court  in  order  to  prevent  it.  I 
must  make  a  winding-up  order,  but  I  make  it  bearing  in  mind  all 
the  interests  of  the  parties.  It  is  quite  competent,  as  this  Court 
has  very  often  done,  to  stay  a  winding-up  order,  if  they  can  find 
some  cheaper  way  of  dividing  the  assets,  and  I  will  listen  to  any 
application  of  that  kind  with  the  greatest  possible  attention,  but  at 
present  I  make  the  usual  winding-up  order,  and  with  the  usual 
result  as  to  costs. 

Solicitors  :  Fobs  d  Ledsam. 

Harries,  Wilkinson  d  Raikes, 
Morse  d  Simpson. 
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In  re  new  EBERHAKDT  COMPANY,  Ex  parte  court  op 

MENZIES.  ^r^^' 

Bbfobb 
Cotton,  L.J., 
Companies  Ad,  1867,  see,  26— '^ Contract  duly  made  in  writing" — Registered  Bowbn,  L.J., 

document  executed  by  the  company  only — Svbsequent  allotment  and  acceptance  of    ^^7oJq 
shares  as  fully  paid  by  persons  named  in  schedule  to  document,  s^^ 

A  document  sealed  by  a  company  and  filed  with  the  Registrar  of  Joint  and  20<A. 
Stock  Companies,  by  which  the  company  agreed  to  allot  certain  shares, 
credited  as  fully  paid,  to  persons  named  in  the  schedule,  but  none  of  whom 
ever  signed  the  document,  and  a  subsequent  allotment  of  these  shares  to 
and  acceptance  of  them  by  these  persons  is  not  a  "  contract  duly  made  in 
writing  "  within  section  25  of  the  Companies  Act,  1867,  so  as  to  relieve 
those  persons  from  liability  to  pay  for  the  shares  in  cash. 


T. 


HIS  was  an  appeal  from  a  judgment  of  Mr.  Justice  STmuNO, 
who  decided  that  a  document  to  which  the  New  Eberhardt  Com- 
pany had  affixed  its  seal,  and  by  which  it  purported  to  agree  with 
certain  persons  named  in  the  schedule  to  the  document  (but  not 
parties  to  it)  to  allot  fully-paid  shares  to  them,  and  which  document 
the  company  registered  at  the  Joint  Stock  Registration  Office 
before  allotting  the  shares  as  fully  paid-up  to  the  persons  named, 
was  a  sufficient  compliance  with  section  25  of  the  Companies  Act, 
1867. 

That  section  is  as  follows  :  *'  Every  share  in  any  company  shall 
be  deemed  and  taken  to  have  been  issued  and  to  be  held  subject  to 
the  payment  of  the  whole  amount  thereof  in  cash,  unless  the  same 
shall  haye  been  otherwise  determined  by  a  contract  duly  made  in 
writing,  and  filed  with  the  Registrar  of  Joint  Stock  Companies  at 
or  before  the  issue  of  such  shares." 

In  August,  1888,  the  Eberhardt  and  Monitor  Company,  with  a 
view  to  reconstruction,  went  into  voluntary  liquidation,  and  by  the 
scheme  provision  was  made  for  a  transfer  of  the  company's  assets 
to  a  new  company,  and  that  each  £1  debenture  in  the  old  company 
should  be  exchanged  for  four  preference  shares  of  6$.  each  fully 
paid  in  the  new  company.  The  debenture  holders  shortly  after 
the  commencement  of  the  voluntary  liquidation  held  a  meeting  and 
passed  a  resolution  agreeing  to  the  terms  of  the  scheme  in  so  Car 
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1889.       fts  they  were  to  be  affected  by  it.    Mr.  Menzies,  the  appellant,  was 

IiTm      ^^*  present  at  this  meeting,  bnt  he  voted  by  proxy  in  favour  of  the 

Nbw        resolution.     An  agreement  dated  September  25,  1888,  was  made 

Co.,        between  the  new  company  which  had  been  registered  under  the 

Mbnzixs.     name  of  the  New  Eberhardt  Company,  and  the  liquidator  of  the 

old  company,  which  contained  the  terms  embodied  in  the  scheme 

of  reconstruction,  but  it  was  not  registered  at  the  Joint  Stock 

Registration  Office. 

On  September  28,  1888,  the  new  company  affixed  its  seal  to  a 
docunrent  bearing  date  the  same  day,  and  which  purported  to  be  an 
agreement  made  between  the  new  company  and  the  several  persons 
whose  names  and  addresses  were  set  forth  in  the  'schedule  thereto. 
It  recited  the  agreement  of  September  25,  and  the  fact  that  the 
liquidator  of  the  old  company  had  requested  the  new  company  to 
allot  and  issue  to  the  persons  named  in  the  schedule  45,724  fully- 
paid  shares  of  58,  each,  in  satisfaction  of  the  amount  secured  by 
their  debentures  ;  and  it  was  thereby  witnessed  that  the  new  com- 
pany should  allot  and  issue  to  the  persons  named  in  the  schedule 
thereto  the  number  of  shares  set  opposite  their  respective  names, 
specifying  the  distinctive  numbers  of  such  shares,  credited  as 
having  the  sum  of  58,  paid  up  on  each  ;  and  it  was  thereby  agreed 
and  declared  that  the  shares  included  in  the  schedule  thereto,  so  to 
be  allotted,  were  to  be  held  as  shares  upon  which  the  full  sum  of 
58.  per  share  had  been  paid,  and  that  they  should  be  liable  and 
subject  to  no  further  payment ;  and  the  new  company  thereby 
undertook  to  cause  this  agreement  to  be  duly  registered  at  the 
Joint  Stock  Begistration  Office  before  the  said  shares,  or  any  of 
them,  were  issued.  The  schedule  contained  the  names  and 
addresses  of  the  debenture  holders  in  the  old  company,  including  the 
name  of  the  appellant.  None  of  those  whose  names  were  included  in 
the  schedule  and  were  named  as  parties,  ever  executed  this  agree- 
ment. On  October  1, 1888,  the  company  registered  the  document  at 
the  Joint  Stock  Registration  Office,  and  subsequently  allotted  the 
shares  referred  to  in  it  to  the  persons  named  in  the  schedule,  as 
fully  paid.  Notice  of  the  allotment  of  400  of  these  shares  was  sent 
to  Mr.  Menzies  in  November,  and  on  December  5,  1888,  he 
received  a  certificate  for  these  shares  in  which  they  were  treated  as 
paid-up  in  full.     In  June,  1889,  he  first  became  aware  that  the 
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only  document  registered  in  pursuance  of  section  26  of  the  Com-  isso. 
panies  Act,  1867,  was  the  document  of  September  28,  1888,  and  i^Trh 
deeming  this  not  a  contract  within  the  statute,  he  required  the   _  ^^^^ 

^  Eberhahdt 

company  to  cancel  the  allotment  and  the  certificate  of  the  shares  Co., 
allotted  to  him,  and  to  file  a  sufficient  contract,  and  then  to  allot  Mbkzibs. 
new  shares  and  issue  a  new  certificate.  On  the  company's  refusal, 
Mr.  Menzies  moved  that  the  company's  register  of  members  should 
be  rectified  by  the  removal  of  his  name  from  it  by  order  of  the 
Court,  that  the  company  should  be  ordered  to  enter  into  and 
execute  a  proper  contract  with  him  so  as  to  secure  him  400  fully 
paid-up  shares  in  the  company,  and  that,  upon  I'egistration  of  such 
contract,  the  company  should  issue  to  him  400  fully-paid  shares. 
Since  receiving  the  certificate  for  the  400  shares  Mr.  Menzies  had 
not  in  any  way  acted  as  a  shareholder.  Mr.  Justice  Stibling 
having  held  that  the  registration  of  the  document  of  September  28, 
1888,  was  a  sufficient  compliance  with  the  requirements  of  section 
25  of  the  Companies  Act,  1867,  Mr.  Menzies  appealed. 

Whinney  for  the  appellant : — 

The  document  registered  does  not  satisfy  the  requirements  of 
the  Act.  It  was  not  a  ''  contract  duly  made  in  writing : "  BewUy 
V.  Atkinson  (/),  Firminston€*$  Case  {g).  To  make  a  contract  in 
writing,  the  parties  must  all  sign  it,  and  the  agreement  set  up  must 
bind  them  all.  It  does  not  appear  that  here  the  parties  whose 
names  were  inserted  in  the  schedule  ever  did  agree  to  that  docu- 
ment. They  never  signed  it,  nor  did  anyone  on  their  behalf.  The 
appellant  is  indeed  so  far  bound  by  the  scheme  that  he  could  get 
nothing  else  than  what  the  scheme  to  which  he  had  assented  pro- 
vided he  might  obtain ;  but  he  is  not  by  the  scheme  bound  to  take 
that.  In  re  Lewis  (A),  a  case  under  the  Solicitors  Act,  1870, 
where  an  ''  agreement  in  writing "  was  necessary,  a  document 
containing  terms,  but  not  signed  by  a  party  who  had  however 
assented  to  the  terms,  was  held  not  to  be  such  an  agreement. 

Grosvenor  Woods  for  the  New  Eberhardt  Company  : — 

The  appellant  assented  to  the  scheme.     He  voted  by  proxy  at 

(/ )  13  Ch.  D.  283,  per  Thesiger,  (g)  L.  K  20  Eq.  524. 

L.J.,  p.  298.  {h)  1  Q.  B.  D.  724. 
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1889.  tbe  debentnre-holders'  meeting  in  favour  of  the  scheme,  which 

j^^  authorised  the  issue  to  him,  among  others,  of  fully-paid  shares. 

Nbw 
Eberuahdt 

Co.,  [Fry^  L* J-  •  I^id  that  bind  him  to  take  shares  ?] 


£X   PARTS 
MS2(ZI88. 


It  bound  the  new  company  to  allot  shares  to  him,  I  submit  it 
would  be  sufficient  if  there  was  a  binding  contract  on  the  new 
company,  and  it  is  not  absolutely  necessary  that  there  should  be  an 
agreement  between  the  applicant  and  the  new  company.  There 
was  a  binding  agreement  between  the  liquidator  of  the  old  company 
and  the  new  company. 

[Fry,  L.J. :  But  that  was  not  registered.] 

But  the  subsequent  agreement,  which  was  registered,  recited  the 
previous  agreement. 

[Fbt,  L.J. :  But  that  recital  in  a  registered  agreement  does  not 
amount  to  registration  of  the  previous  agreement.] 

[Cotton,  L.J. :  The  document  registered  was  only  an  o£fer  of 
shares  on  certain  terms  to  those  named  in  the  schedule.] 

But  when  the  appellant  in  December  accepted  the  certificates  of 
the  shares,  there  was  a  binding  contract.  He  accepted  the  offer  of 
the  shares  on  the  footing  of  the  scheme  to  which  he  had  assented, 
and  that  is  enough.  There  was  thus  a  binding  contract,  before  he 
was  registered,  to  the  effect  that  the  shares  should  not  be  paid  for 
in  cash.  The  terms  of  the  contract  being  settled  in  writing,  the 
signature  in  writing  is  not  necessary.  There  are  cases  on  the 
Statute  of  Frauds  which  show  this.  Laythorp  v.  Bryant  (i), 
WiUiama  v.  Byrnes  {k),  ReiLSs  v.  Picksley  (I). 

[Fby,  L.J. :  But  the  language  of  the  Statute  of  Frauds  is  not  the 
same  as  that  of  section  25  of  the  Companies  Act,  1867.] 


(i)  3  Scott,  260.  (I)  L.  R  1  Ex.  342. 

(k)  1  Moore,  P.  C.  C.  N.  S.  154. 
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[BowEN,  L.J. :  Reuse  y.  Picksley  (m)  only  shows  that  an  offer  in 
writing  may  amount  to  a  memorandum  in  writing.  But  an  offer 
in  writing  accepted  by  parol  does  not  make  a  contract  in  writing.] 

But  was  not  the  deed  that  was  registered  not  an  offer  of  shares, 
but  an  acceptance  by  the  company  of  terms  to  which  the  appellant 
had  previously  assented  ?  Did  he  not,  by  assenting  to  the  scheme, 
authorise  the  drawing  up  of  the  document  which  was  registered, 
and  could  not  the  company  have  held  him  bound  by  his  assent  to 
the  scheme.  In  any  case  the  new  company  did  take  the  appellant's 
debentures  in  exchange,  and  though  he  may  be  indebted  on  his 
shares,  still  he  would  have  a  right  to  set-off  his  liability  to  calls 
against  the  money  due  to  him  for  his  debentures. 


1889. 

In  KB 

Nbw 

Ebsrhaudt 

Co., 

Ex   PAUTB 

Menzibb. 


Cotton,  L.J. : 

This  is  an  appeal  from  a  judgment  of  Mr.  Justice  Stirlino,  who 
refused  to  remove  the  appellant's  name  from  the  register  of  share- 
holders in  the  New  Eberhardt  Company.  It  is  contended  that  he 
contracted  to  take  fully-paid  shares,  but  he  says  section  25  of  the 
Act  of  1867  has  not  been  complied  with,  because  there  is  not  a 
registration  of  such  a  contract  as  it  requires.  [His  lordship  read 
the  section.]  The  question  upon  which  this  case  turns  is,  whether, 
before  the  issue  of  the  shares,  there  was  a  contract  duly  made  in 
writing  and  registered  with  the  Registrar  of  Joint  Stock  Companies. 
What  has  been  done  here  may  have  been  perfectly  honest  and  well- 
intentioned,  but  I  am  afraid  there  has  not  been  a  compliance  with 
the  statute.  There  had  been  a  proposal  in  the  winding-up  of  the 
old  company  to  transfer  all  its  assets  to  the  new  company  on 
certain  terms,  viz.,  that  the  debenture-holders  of  the  old  company 
were  to  have  58.  shares,  fully  paid  up,  in  the  new  company  to  the 
amount  of  their  debentures.  The  law  has  enabled  that  to  be  done, 
provided  there  was  a  special  resolution  passed  by  the  debenture- 
holders,  and  that  was  done :  that  is  to  say,  the  debenture- holders 
authorised  the  directors  of  the  old  company  to  make  a  contract 
with  the  new  company  and  to  transfer  to  the  new  company  the 


(m)  L.  R.  1  Ex.  342. 
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1889.        property  of  the  old   company  on   those  terms,  and  the  present 
IiTiiB       Appellant  assented  to  that.    Then  what  was  done  ?  A  memorandum 
Nbw        Qf  agreement  was  prepared,  which  recited  a  contract  between  the 
Co.,        new  company  and  the  liquidator  of  the  old  company,  and  then  went 
Mbmzibs.     on  in  this  way  :     "  And  in  pursuance  of  the  said  agreement " — 
that  is,  the  agreement  between  the  new  company  and  the  liquidator 
of  the  old  company — "  and  of  such  request  and  direction  of  the 
liquidator,  as  aforesaid,  the  new  company  shall  allot  and  issue  to 
the  persons  named  in  the  schedule  hereto  the  number  of  shares  set 
opposite  their  respective  names  in  the  4th  column  of  the  schedule, 
and  credited  as  having  the  full  sum  of  5s.  per  share  paid  up  thereon ; 
and  it  is  hereby  agreed  and  declared  that  the  shares  included  in  the 
schedule  so  to  be  allotted  as  aforesaid  are  to  be  held  as  shares  upon 
which  the  full  sum  of  5s.  per  share  has  been  paid.''    Now  this  memo- 
randum of  agreement,  this  document,  which  was  the  thing  that  was 
registered,  in  my  opinion  contained  no  agreement  at  all,  but  I  think 
it  contained  an  offer  to  give  all  the  debenture-holders  named  in  the 
schedule  fully  paid-up  shares  to  the  amount  standing  to  their  names, 
and  as  soon  as  that  offer  was  accepted  by  the  debenture  holders, 
then  there  became,  no  doubt,  a  contract  between  them  and  the  new 
company  in  the  terms  of,  and  in  accordance  with,  this  memoran- 
dum.    But  I  cannot  see  that  there  is  anything  here  which  can 
amount  to  a  contract  in  writing  registered.     What,  in  fact,  was  it 
that  was  registered  ?    As  I  have  before  said,  it  was  merely  an  offer 
made  by  the  new  company  to  issue  shares  as  fully  paid  up  to  those 
persons  named  in  the  schedule  who  would  come  in  to  accept  them. 
Now,  I  cannot  see  how  that  can  be,  within  the  words  of  section  25, 
*'  a  contract  made  in  writing  and  filed  with  the  Registrar  at  or  before 
the  issue  of  such  shares."     At  the  time  when  this  was  filed,  there 
bad  been  no  acceptance  by  any  person  to  whom  it  was  intended  to 
issue  those  paid-up  shares,  and  therefore  there  was  then  no  con- 
tract at  all. 

I  doubt  whether  there  would  have  been  a  *'  contract  made  in 
writing,"  even  although  a  contract  had  been  made  by  reason  of  the 
acceptance  by  those  persons  of  the  terms  offered.  The  words  of 
section  25  are  a  contract  '^  made  "  in  writing,  and  that  is  very 
different  from  the  terms  of  the  Statute  of  Frauds,  because  what 
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that  statute  says  is,  that  no  action  shall  be  brought  unless  the 
agreement  upon  which  such  action  is  brought,  "  or  some  note  or 
memorandum  thereof,"  be  in  writing,  signed  by  the  party  to  be 
charged  therewith.  It  may  be,  though  I  do  not  intend  to  express 
any  opinion  as  to  that,  that,  in  accordance  with  the  decisions  on 
the  Statute  of  Frauds,  there  might  be  a  memorandum  in  writing 
within  the  meaning  of  that  statute,  although  there  had  been  no 
acceptance  in  writing,  but  merely  an  acceptance  arising  from  acts 
or  circumstances  that  were  held  to  amount  to  an  acceptance. 
Those  cases  turned,  however,  on  the  words  *'  a  note  or  memorandum 
in  writing  of  the  agreement."  In  one  of  those  cases,  Reuss  v. 
Picksley  (n),  it  was  held  that  there  was  an  agreement  constituted 
by  acts  and  circumstances  which  amounted  to  an  acceptance  of  an 
offer  made  in  writing,  and,  there  being  an  agreement,  it  was  held 
that  there  was,  within  the  Statute  of  Frauds,  a  good  memorandum 
in  writing  of  the  agreement,  because  all  the  terms  were  stated  in  the 
document.  That  was  apparently  the  ground  upon  which  the  Court 
decided  the  case,  for  Mr.  Justice  Willes  said :  "  All  difficulty  as 
to  the  terms  of  the  proposal  is  out  of  the  case.  It  contained  the 
names  of  the  parties,  and  all  the  terms  by  reference  to  the  letter  of 
the  8th  of  September,  which  must  be  taken  to  be  recited  in  the 
letter  of  the  9th.  The  only  question  is,  whether  it  is  sufficient  to 
satisfy  the  statute  that  the  party  charged  should  sign  what  he  pro- 
posed as  an  agreement,  and  that  the  other  party  should  afterwards 
assent;  without  writing,  to  the  proposal  ?  As  to  this  it  is  clear, 
both  upon  reasoning  and  authority,  that  the  proposal  so  signed  and 
assented  to  does  become  a  memorandum  or  note  of  an  agreement 
within  the  4th  section  of  the  statute."  But  in  the  present  case  the 
words  of  the  statute  are  not  "  an  agreement  in  writing  or  some  note 
or  memorandum  of  an  agreement  in  writing,"  but  a  ''  contract  duly 
made  in  writing."  That  is  something  very  different  from  a  memo- 
randum thereof  made  in  writing,  and  in  my  opinion  it  is  impossible 
to  say  that,  when  at  the  time  of  the  registration  of  this  document 
there  was  only,  in  fact,  an  offer,  there  was  an  agreement  made  in 
writing  at  or  before  the  issue  of  the  shares,  and  which  was  regis- 


1889. 

In  rb 

Nbw 

Erbrhardt 

Co., 

Ex    FARTB 

Mbnzibb. 


(n)  L.  R.  1  Ex.  342. 
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1889.        tered  at  or  before  the  issue   of  the  shares.     Bnt  then  it  was 
IiTrb       ingeniously  suggested  by  Mr.  Grosvenor  Woods  that  the  document 
Nkw        of  September  28  was  not  a  proposal  at  all,  but  was  in  fact  an 
Co.,        acceptance  by  the  company  of  a  proposal  previously  made  by  the 
Memzies.     debenture-holders,  and  assented  to  by  the  appellant.     But,  as  I 
understand  the  facts,  what  the  appellant  assented  to  at  the  general 
meeting  was  the  resolution  authorising  the  liquidator  to  enter  into 
this  agreement  with  the  new  company.     That  was  not  a  proposal 
made  by  the  debenture-holders  to  the  new  company,  it  was  merely 
that  they  gave  authority  to  the  liquidator  to  make  the  proposal  to 
the  new  company,  and,  in  my  opinion,  the  document  registered 
does  not  purport  to  be  an  acceptance  of  any  offer  made  by  the 
debenture-holders  so  as  to  constitute  an  agreement  made  in  writing 
within  the  requirements  of  section  25.     In  my  opinion,  in  the 
present  case,  there  being  merely  a  proposal  made  in  writing  by  the 
company,  it   cannot  be   considered   to   be  *'  a  contract  made  in 
writing  "  within  section  25,  or  that  that  section  has  been  complied 
with.     In  my  opinion,  therefore,  an  order  ought  to  be  made  that 
the  name  of  the  appellant  be  taken  off  the   register  of  share- 
holders. 

BowEN,  L.J. : 

I  am  of  the  same  opinion,  and  I  only  express  my  individual  view 
because  we  are  differing  from  the  learned  Judge  in  the  Court 
below. 

For  the  reasons  given  by  Lord  Justice  Cotton,  it  is  plain  that 
the  document  which  has  been  registered  is  not  an  acceptance  by 
the  company  of  an  offer  by  the  appellant.  There  was  no  offer 
capable  of  being  accepted  made  by  the  appellant  to  the  company, 
but  only  a  consent  given  by  him  to  a  resolution  which  authorised 
the  agreement  between  the  two  companies.  If  this  document 
which  has  been  filed  is  not  the  acceptance  of  an  offer  made,  what 
is  it  ?  It  is  an  offer,  and  only  an  offer,  duly  made  in  writing  and 
filed  while  it  was  only  an  offer.  The  offer  being  something  short 
of  a  complete  contract,  it  was  not  a  complete  contract  when  it 
was  filed.  It  is  true  that  it  did  afterwards  turn  into  a  contract 
when  it  was  accented,  but  it  did  not,  I  think,  turn  into  a  contract 
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duly  made  in  writing,  and  it  certainly  did  not  turn  into  a  contract  i889. 
duly  made  in  writing  at  the  time  this  document  was  filed,  because  i^Trb 
it  only  became  a  contract  long  after  the  document  was  filed.     It  is   _,  ^^^ 

•'  °  Eberhardt 

obvious,  therefore,  that  unless  we  are  to  fritter  away  this  section  by  Co., 
putting  a  forced  construction  upon  it,  the  section  has  not  been  Mekzies. 
complied  with.  I  regret  this  decision  because  I  think  that,  in  sub- 
stance, the  object  of  the  Act  has  been  fulfilled,  though  the  require- 
ments of  the  Act  have  not  been  complied  with.  But  we  must  see 
that  the  Act  of  Parliament  in  carried  out  in  its  letter  as  well  as  in 
its  spirit. 

The  cases  on  the  Statute  of  Frauds  can  have  nothing  to  do  with 
this  case,  and  it  would  not  follow,  even  if  this  were  held  to  be  a 
contract  within  the  Statute  of  Frauds,  that  the  contract  dealt  with 
by  this  section  may  not  be  different.  Bev>88  v.  Picksley  (o),  and 
Smith  Y.  Neale  (jp),  which  preceded  it,  were  not  decisions  that  the 
documents  amounted  to  a  contract,  but  only  that  they  amounted  to 
a  memorandum  of  a  contract.  We  are  bound  by  Reuss  v.  Picks- 
ley  (o),  and  that  case,  no  doubt,  pushed  the  literal  construction 
of  the  Statute  of  Frauds  to  a  limit,  beyond  which  it  would, 
perhaps,  not  be  easy  to  go  ;  but  unless  we  found  the  language  of 
the  Statute  of  Frauds  repeated  in  this  section  we  should  not  be 
bound  by  Reiiss  v.  Picksley,  and  if  we  were  to  follow  it  we  should 
be  following  that  which  has  not  a  real  analogy. 

Fry,  L.J. : 

I  am  of  the  same  opinion.  Section  25  of  the  Companies  Act, 
18679  requires  certain  conditions  to  exempt  shares  from  liability 
to  be  paid  in  cash.  Now  those  conditions  are  as  follows  :  The 
existence,  at  or  before  the  issue  of  the  shares,  first,  of  a  contract ; 
secondly,  that  the  contract  be  duly  made  in  writing  ;  and  tfairdiy 
that  the  contract  be  filed  with  the  Registrar  of  Joint  Stock  Com- 
panies. Now  all  these  things  must  be  done  or  be  in  existence  at 
or  before  the  date  of  the  issue  of  the  shares.  You  cannot  have  a 
contract  filed  before  the  issue  of  the  shares  if  it  is  not  a  contra«;t 
till  after  the  issue  of  the  shares.     You  cannot  have  it  duly  made 

(o)  L.  R.  1  Ex.  342.  {p)  26  I^  J.  (C.  P.)  143. 

CO. — ^VOL.    I.  GO 
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1889.  in  writing  at  that  time  unless  it  has  been  made  before  the  issue  of 
^^^  the  shares.  All  these  things,  therefore,  must  be  done  at  or  before 
Nbw        that  time.     What  we  have  here  is  this.     There  was  a  contract 

EUBKRARDT 

Co.,  between  the  old  and  the  new  company  which  provided  for  the  issue 
M1KZIX8.  ^f  these  shares,  but  that  was  never  registered ;  therefore,  that  is 
out  of  the  question.  But  instead  of  that,  a  certain  memorandum 
of  agreement  of  September  28,  1888,  was  filed  with  the  registrar. 
That  purported  to  be  between  the  new  company  and  the  several 
persons  whose  names  and  addresses  are  set  forth  in  the  schedule 
thereto.  Not  one  of  those  persons,  however,  signed  that  agree- 
ment. Not  one  of  them  is  shown  to  have  given  any  assent  to  the 
agreement  until,  by  the  acceptance  of  the  shares  after  issue,  they 
may  be  said  to  have  concurred  in  the  agreement.  It  appears 
to  me,  therefore,  that  at  the  time  of  the  issue  of  the  shares 
there  was  no  contract  between  the  parties  as  to  the  terms  of  this 
instrument,  and  still  less  was  there  any  contract  duly  made  in 
writing. 

It  is  to  be  observed  that  we  have  been  asked  to  attend  to  cases 
on  the  Statute  of  Frauds,  but  nothing  can  be  more  different  than 
the  language  of  this  statute  and  the  language  of  the  Statute  of 
Frauds.  That  is  satisfied  if  the  contract  be  in  writing,  or  if  the 
memorandum  of  the  contract  be  in  writing,  signed  by  the  party  to 
be  charged  therewith.  But  here  the  contract  must  be  ''  made  '* 
in  writing,  by  which  I  understand  that  both  parties  to  the  contract 
must  signify  their  assent  to  the  terms  of  it  in  writing,  and  that, 
without  going  beyond  the  writing,  you  can  see  the  existence  of  the 
contract  between  the  contracting  parties.  That  is  the  ground  on 
which  it  appears  to  me  that  we  cannot  convert  this  document  into 
a  contract  satisfying  the  language  used  in  the  section  by  reason  of 
the  subsequent  acceptance  of  its  terms  by  some  of  the  persons 
making  the  contract. 

But  then  it  is  said  that  this  document  is  not  an  offer  by  the 
company,  but  is  an  acceptance  by  the  company  of  an  offer  previously 
made  by  the  debenture-holders.  But  the  misfortune  of  that  is, 
that  this  document  does  not  contain  any  writing  stating  the  offer. 
It  does  not  purport  to  be  an  acceptance  of  the  offer.  It  proceeds 
on  an  entirely  difterent  footing.     Therefore,  if  it  were  the  fact  that 
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there  were  any  snch  offer  (and  I  agree  in  thinking  there  was  not)  1839 

thiB  document  contains  no  embodiment  of  such  oflfer.  and  therefore.  ,^ 

is  not  a  contract  duly  made  in  writing  by  reason  of  the  proposals  ^^^ 

of  the  debenture-holders.  Co., 

I  regret  to  have  to  come  to  this  conclusion,  because  the  document  Menz»s! 
registered  is  an  honest  one,  and  one  obviously  disclosing  the  real 
transaction  between  the  parties. 

Solicitors :  Snell,  San,  d  Oreenip. 
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HIGH  COURT 

otancery'  In  m  THE  BRISTOL  ATHEN^UM. 

DIVISION. 
Bbporb       JVindiYig'Up — Unregiitered  Association — Companies  Act,  1862,  sec,  199 — Literary 

Mb.  JusTicB  and  Scientific  Institutions  Act,  1854,  sees.  30  and  33. 

jLat. 

^^^'  A  society  established  to  promote  moral  and  intellectual  improvement 

December  2nd.         ^7  me&ns  of  libraries,  lectures,  discussions,  and  classes,  but  which  had 

never  been  incorporated  or  registered  under  any  Act  of  Parliament,  and 
as  to  which  no  trust  deed  had  ever  been  executed,  duly  passed  resolutions, 
under  its  rules,  for  a  dissolution.  The  society's  property  had  been  pro- 
vided by  the  donations  of  life  members,  and  the  subscriptions  of  "  share- 
holders," and  of  annual  members.  One  of  its  rules  provided  that  no 
dividend,  gift,  division  or  bonus  in  money  should  be  paid  or  given  to  any 
of  the  members.  After  realising  its  property  and  paying  all  its  debts  and 
liabilities,  it  was  found  that  a  large  surplus  would  remain.  With  a  view 
to  determining  to  whom  this  surplus  belonged,  a  petition  for  a  winding-up 
order  was  presented. 

Held,  that  the  society  could  not  be  wound  up  under  section  199  of  the 
Companies  Act,  1862,  but  that  its  objects  were  entirely  within  the  scope 
of  section  33  of  the  Literary  and  Scientific  Institutions  Act,  1854  (17  &  18 
Vict.  c.  112),  and  that  its  remaining  property  must  be  transferi'ed  to 
another  society  of  a  similar  nature  as  provided  by  section  30  of  that  Act. 


T 


HIS  was  a  petition  asking  that  The  Bristol  AthenflBum  might  be 
ordered  to  be  wound  up  under  section  199  of  the  Companies  Act, 
1862. 

The  Bristol  AthensBum  was  established  in  1844  with  the  object 
of  promoting  "moral  and  intellectual  improvement  by  means  of 
libraries  for  circulation  and  reference,  newspapers  and  periodical 
publications,  lectures,  discussions,  and  classes  for  instruction  and 
improvement  in  literature,  and  the  arts  and  sciences.''  The  rules 
as  originally  framed,  provided  that  the  society  was  to  consist  of 
life  members,  being  persons  who  had  made  donations  of  £20  and 
upwards ;  of  shareholders,  whose  shares  were  to  be  of  two  classes 
of  dGlO  and  £2  each,  and  of  annual  subscribers  of  various  amounts. 
The  association's  property  was  vested  in  five  trustees,  who  were 
empowered  to  sell  or  exchange  any  such  property  for  the  benefit 
of  the  association  at  the  request  of  the  directors. 
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In  March,  1888,  the  rules  of  the  association  were  duly  altered,        i889. 
and  one  of  the  new  rules  provided  that  **  The  society  shall  not       j^""^ 
be  dissolved  unless  a  resolution    be  carried  by  a  majority  of  at  Tas  Bristol 
least   two-thirds    of  the  life  members   and   shareholders  present 
at  a  meeting  specially  convened  for  that  purpose,  and  confirmed 
by  at  least  as  great  a  majority  at  a  second  special  meeting  held 
at  an  interval  of  not    less  than  a  month   from  the  first.      The 
property    remaining    after   paying    off    all    liabilities    shall     be 
divided    among   the    shareholders   pro    rata^      Bule  18  was  as 
follows:      "As   required   by    the   Act  6  &  7  Vict.  c.  36,    This 
society  shall  not  make   any  dividend,  gift,  division  or   bonus  in 
money  unto  or  between  any  of  its  members.*' 

In  1884  the  society  executed  a  mortgage  for  £1,750  of  certain 
leasehold  premises,  which  were  vested  in  its  trustees.     In  August, 
1888,  the  mortgagee  sold  the  premises,  and  after  satisfaction  of 
the  mortgage,  there  remained  out  of  the  purchase-money  a  sum 
of  £800,  which  was  paid  to  the  solicitors  of  the  surviving  trus- 
tees.     The    trustees    claimed  to   hold  this   money  to  indemnify 
themselves  against   any  liability  under  the  original  lease  of  the 
premises  to  them.      On  August  22,  1888,  a  meeting  of  the  life 
members   and    shareholders,   specially  convened  for  the  purpose, 
was  held  at  which  a  resolution  was  duly  passed  for  the  dissolution 
of  the  society,  and  on  October  1,  1888,  a  second  special  meeting 
was  held  when  the  resolution  was  confirmed.     In  November,  1888, 
the  books,  furniture,  and  other  effects  of  the  society  were  sold  for 
£150,  and  it  was  calculated  that  after  settling  all  liabilities  there 
would  remain  a  considerable  surplus.     The  question  then  arose  as 
to  who  was  entitled  to  this  surplus.     Many  of  the  shareholders 
had  died,  others  had  left  Bristol  and  their  present  addresses  were 
not  known,  while  some  had  transferred  their  shares,  but  the  trans- 
fers had  not  been  registered.     In  these  circumstances  this  petition 
for  a  winding-up  order  was  presented  by  certain  shareholders,  who 
averred  in  the  terms  of  section  199  of  the  Companies  Act,  1862, 
that  it  was  "just  and  equitable "  that  the  society  should  be  wound 

I 

up. 

The  society  had  never  been  incorporated  or  registered  under  any 
Act  of  Parliament,  nor  had  any  trust  deed  ever  been  executed. 
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1889.  E.  Ford  for  the  petition  : — 

l^^  The  Court  has  jurisdiction  to  wind-up  this  unregistered  associa- 

Thb  Beibtol  tion  under  section  199  of  the  Companies  Act,  1862.  The  Literary 
and  Scientific  Institutions  Act,  1854,  does  not  prevent  this,  as  we 
come  within  the  exception  in  the  proviso  to  section  80  of  that 
Act  (q).  By  our  rules  there  were  created  shares  of  JEIO  and  £2 
aod  these  have  been  subscribed  for  by  many  shareholders. 

[Blay,  J.  :  Have  the  words  "  Joint- Stock  "  ever  been  applied  to  an 
association  which  was  not  a  trading  company  ?] 

They  may  include  an  association  established  by  the  contributions 
of  shareholders.  At  all  events  the  Act  of  1854  only  provides  for 
the  handing  over  the  society's  property  to  some  other  institu- 
tion, but  as  the  trustees  may  be  under  some  liability  with  respect 
to  the  lease  of  the  society's  premises  which  was  vested  in  them,  it 
is  right  that  they  should  retain  some  portion  of  the  property  as  an 
indemnity  against  the  covenants  in  the  lease.  [He  referred  also  to 
Re  Dutton  (r).] 

A.  G.  Ford  who  appeared  for  the  society,  referred  to  sectioli  88  of 
the  Literary  and  Scientific  Institutiotis  Act,  1854,  as  showing  that 
this  society  was  entirely  within  the  scope  of  that  Act. 

Kay,  J. : 

I  think,  on  the  whole,  that  this  is  not  a  society  which  comes 
within  the  Joint  Stock  Companies  Acts.  It  is  not  a  trading  asso- 
ciation at  all.  I  pointed  out  that  section  199  provides  that  any 
partnership,  association,  or  company,  except  railway  companies. 


(q)  Section  30  of  17  &  18  Vict.  c. 
112,  is  as  foUows: — "If  upon  the 
dissolution  of  any  institution  there 
shall  remain,  after  the  satisfaction  of  all 
its  debts  and  liabilities,  any  property 
whatsoever,  the  same  shall  not  be 
paid  to  or  distributed  among  the 
members  of  the  said  institution  o^ 
any  of  them,  but  shall  be  given  to 
some  other  institution  to  be  deter- 


mined by  the  members  at  the  time  of 
the  dissolution,  or  in  default  thereof, 
by  the  Judge  of  the  County  Court 
aforesaid  ;  provided,  however,  that 
this  clause  shall  not  apply  to  any 
institution  which  shall  liave  been 
founded  or  established  by  the  contri- 
butions of  shareholders  in  the  nature 
of  a  Joint  Stock  Company." 
(r)  4  Ex.  D.  54. 
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consisting  of  more  than  seven  members  and  not  registered  under  i^^g^ 
that  Actj  thereinafter  included  under  the  term  "unregistered/*  may  ^"^^ 
be  wound  up.  Now,  of  course,  this  society  is  not  registered.  If  Thr  Bristol 
it  comes  within  any  section  it  is  not  section  199,  because  the  first 
sub-section  of  that  section  provides  that  an  unregistered  company 
shall,  for  the  purpose  **of  determining  the  Court  having  jurisdic- 
tion in  the  matter  of  the  winding-up,  be  deemed  to  be  registered 
in  that  part  of  the  kingdom  where  its  principal  place  of  business 
is  situate ;  *'  therefore  a  company,  association,  and  so  on,  must  be 
one  of  those  hereinafter  included  under  the  term  ''unregistered 
company/'  and  an  unregistered  company  under  the  section  must  be 
wound  up  at  its  place  of  business,  and  ''  business  "  must  ordinarily 
be  trading  under  the  Act.  But,  in  the  first  place,  this  does  not 
seem  to  me  to  be  a  joint  stock  company,  because  it  is  constituted 
by  rules  which  do  not  permit  of  any  dividend,  division,  or  bonus 
among  its  members.  But  the  funds  which  are  provided  by  the 
rules  are  to  be  subscribed  by  life  members,  subscribers,  and  share- 
holders. The  objects  of  the  society  are  entirely  within  the  38rd 
section  of  the  Literary  and  Scientific  Institutions  Act  of  1854,  to 
which  I  have  been  referred.  Therefore,  undoubtedly  it  is  an  insti- 
tution within  that  Act  of  Parliament.  Now  that  Act  of  Parliament 
provides  that  when  such  an  institution  —  speaking  generally,  a 
literary  institution,  to  call  it  by  that  name  for  this  purpose — is 
dissolved,  (which  this  has  been  by  both  classes  of  members),  its 
property  shall  be  given  to  some  other  institution,  to  be  determined 
either  by  the  members  or  by  the  County  Court — some  other  like 
institution.  No  doubt  these  rules  contain  a  provision  that  when 
the  society  is  dissolved  its  property  shall  be  divided,  not  among  all 
those  who  contributed,  but  among  some  of  the  shareholders  only. 
That  is  distinctly  contrary  to  the  Act  of  Parliament.  No  rules 
can  obviate  or  get  rid  of  the  eflfect  of  a  public  Act  of  Parliament. 
It  seems  to  me,  therefore,  that  this  Act  of  Parliament  applies,  and 
that  this  institution  does  not  come  within  the  exception  in  section 
30,  which  excepts  joint  stock  companies.  But  this,  for  the  reason 
I  have  given,  seems  to  me  not  to  be  a  joint  stock  company,  and  I 
think,  therefore,  that  the  proper  view  to  take  is  that  the  share- 
holders cannot  dissolve  the  company,  as  to  which  there  seems  to 
be  a  difficulty,  because  it  has  not  been  ascertained  who  they  are 
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1889.        and  where  they  all  are.     The  institution  to  which  the  property 

j^^       must  he  given  must  he  determined  hy  the  Court.     This,  however, 

Thb  Bbistol  cannot  be  done  until  all  the  liabilities  are  dischar£(ed.     It  is  sug- 

Athbnjkum.  '^  ° 

gested  that  there  may  be  a  liability  under  covenants  in  the  leases 
to  which  the  institution  is  subject.  The  Court  will,  of  course, 
see  that  proper  provision  is  made  to  indemnify  the  members.  I 
am  glad  to  come  to  this  conclusion,  because,  if  T  were  to  make  a 
winding-up  order,  a  great  part  of  the  funds  would  be  dissipated  in 
costs,  whereas  now,  by  a  simple  application,  the  fund  may  be  saved 
for  the  benefit  of  some  other  useful  institution  of  the  same  class 
and  character.  I  am  therefore  of  opinion  that  the  institution 
comes  within  the  first  part  of  the  80th  section  of  the  Literary  and 
Scientific  Institutions  Act,  1854,  and  is  not  affected  by  the  proviso 
in  that  section.  The  costs  of  the  petitioners  and  of  the  associat'on 
will  be  paid  out  of  the  assets  of  the  institution. 

Solicitors :  J.  J.  Harlowe  for  J,  H.  King,  Bristol. 

Robinson,  Preston  d:  Stone  for  Jaques,  Pearse  dk 
Jaques,  Bristol. 
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ALEXANDER  v.  SIMPSON.  court  of 

APPEAL. 
Cornpanies  Act,  1862,  sec,  61 — Confirmatory  general  meeting — Invalidity  of  notice       Bbforb 

convening  same.  ^v^^'tJ^j^' 

A  company  issued  notices  convening  an  extraordinary  general  meeting  ^^ 
for  the  purpose  of  passing  resolutions  for  a  voluntary  liquidation  and  a  ^^p,  27th. 
reconstraction,  and  which  continued,  '*  should  such  resolutions  be  duly 
passed,  the  same  will  be  submitted  for  confirmation  as  special  resolutions 
to  a  subsequent  extraordinary  general  meeting  of  the  company  which  will 
be  held  on  July  29,  1889,  at  the  same  time  and  place.'*  The  resolutions 
were  passed  at  the  first  meeting,  but  no  further  notice  was  sent  to  the 
shareholders,  but  only  copies  of  a  financial  newspaper  containing  a  report 
of  the  meeting.  The  confirmatory  general  meeting  was  held  on  July  29, 
and  the  resolutions  were  confirmed.  The  liquidation  and  reconstruction 
were  then  proceeded  with. 

On  motion  by  a  shareholder  to  restrain  the  carrying  out  of  the 
resolutions, 

Held  (afiirming  the  decision  of  Chitty,  J.),  that  the  notice  was,  as  to 
holding  the  confirmatory  meeting,  only  a  conditional  notice,  and  was 
invalid,  that  the  meeting  was  therefore  invalid,  and  that  the  injunction 
must  be  granted. 


T 


HIS  was  an  appeal  from  a  decision  of  Mr.  Justice  Chitty. 
■  On  July  3,  1889,  the  Lisbon  Berlyn  Gold  Fields  Company,  sent 
out  to  its  shareholders  notice  of  an  extraordinary  general  meeting 
to  be  held  at  a  specified  time  and  place  on  July  12,  for  the  purpose 
of  passing  resolutions  for  the  voluntary  liquidation  and  reconstruc- 
tion of  the  company,  and  the  notice  proceeded :  *'  Should  such 
resolutions  be  duly  passed,  the  same  will  be  submitted  for  con- 
firmation as  special  resolutions  to  a  subsequent  extraordinary 
general  meeting  of  the  company,  which  will  be  held  on  July  29, 
1889,  at  the  same  time  and  place."  The  52nd  of  the  company's 
articles  of  association  provided  that  '*  seven  days  notice  in  writing, 
specifying  the  place,  the  day,  and  the  hour  of  meeting,  and,  in 
case  of  special  business,  the  general  nature  of  such  business,  shall 
be  given  to  the  members  before  every  general  meeting."  The 
meeting  of  July   12,   was   duly  held,   and    the    resolutions    for 
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1889.  liquidation  and  reconstruction  were  passed,  subject  to  confirmation 
AlexIndbbv.  *^  required  by  section  51  of  the  Companies  Act,  1862,  by  a  "  sub- 
SiMPsoK.  sequent  general  meeting,  of  which  notice  has  been  duly  given,  and 
held  at  an  interval  of  not  less  than  fourteen  days,  nor  more  than 
one  month  from  the  date  of  the  meeting  at  which  such  resolution 
was  first  passed."  On  July  15,  the  company  sent  by  post  to  each 
shareholder  a  copy  of  a  financial  newspaper  containing  a  full  report 
of  the  meeting,  and  in  each  paper  so  sent,  a  special  mark  was 
placed  against  the  report,  for  the  purpose  of  calling  the  attention  of 
the  recipient  to  such  report.  The  total  number  of  shares  was 
750,000,  and  holders  of  700,000  of  these  were  in  favour  of  the 
resolutions.  The  confirmatory  meeting  having  been  held  in  pur- 
suance of  the  above  notice,  an  agreement  was  entered  into  by  the 
liquidator  of  the  Lisbon  Berlyn  Gold  Fields  (Limited),  and  a  new 
company  which  was  formed,  to  carry  out  the  terms  embodied  in  the 
resolutions,  and  a  large  number  of  the  shareholders  in  the  old  company 
had  taken  shares  in  the  new  company  under  the  agreement.  The 
plaintiff  represented  only  about  12,000  shares  in  the  old  company, 
but  on  November  1,  1889,  the  Court  was  moved  on  his  behalf  for 
an  injunction,  until  trial  or  further  order,  to  restrain  the  defendants, 
who  were  the  managing  director,  two  of  the  other  directors,  and 
the  secretary  of  the  old  company,  from  carrying  into  effect  the 
scheme  embodied  in  the  resolutions  passed  at  the  meeting  of  July 
12,  on  the  ground  that  the  resolutions  then  passed  were  unconfirmed, 
as  the  notices  convening  the  confirmatory  meeting  were  invalid. 
Mr.  Justice  Chitty  then  held  that  the  notice  sent  out  by  the  old 
company  on  July  8,  1889,  was  only  a  conditional  notice  so  far  as 
concerned  the  meeting  on  July  29  ;  that,  as  a  matter  of  law,  a  con- 
ditional notice  is  not  a  suflicient  notice,  and  that  the  meeting  held 
on  July  29,  was  invalid  and  could  not  confirm  the  resolutions 
passed  at  the  previous  meeting.  He  therefore  granted  the  injunc- 
tion.    From  this  decision  the  defendants  appealed. 

Rigby,  Q^C,  Seward  Brice,  Q.C.,  and  J.  T.  Prior,  who  appeared 
for  the  appellants,  argued  that  the  notice  of  the  meeting  did  not 
import  a  condition  as  to  the  holding  of  the  meeting.  They  sub- 
mitted that,  according  to  it,  the  meeting  was  certain  to  be  held. 
The  only  thing  conditional  about  the  notice  was  whether  the  busi- 
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1168S  would  be  submitted  to  the  meeting,  and  that  would  depend  on        1339. 
whether  the  first  meeting  passed  the  resolutions.  Alex^Jdbrv. 

SncrsoN. 

Romer,  Q.C.,  and  BramweU  Davis ,  for  the  plaintiff,  were  not 
called  upon  to  argue. 

BowEN,  L.J. : 

It  is  impossible  for  us  to  give  effect  to  this  appeal,  and  I  am  of 
opinion  that  it  must  be  dismissed  with  the  usual  consequences. 

The  order  appealed  against  is  an  order  of  Mr.  Justice  Chittt  of 
the  8th  November,  1889,  by  which  he  granted  an  injunction,  at  the 
instance  of  the  plaintiff  suing  on  behalf  of  himself  and  other 
members  of  the  company,  which  is  the  Lisbon  Berlyn  Gold  Fields 
Company,  Limited,  to  prevent  the  defendants,  who  are  the  managing 
director  and  secretary,  and  two  of  his  colleagues,  from  carrying  into 
effect,  or  giving  any  other  further  effect  to,  resolutions  which  were 
passed  at  two  meetings  of  the  company  held  on  the  12th  and  29th 
of  July,  1889.    The  application  for  an  injunction  is  based  on  the  pro- 
position that  one,  at  all  events,  of  these  two  meetings  has  not  been 
properly  convened  within  the  provisions  of  the  articles  of  associa- 
tion of  the  company.     The  meetings  in  question  were  meetings 
which  were  governed  generally  by  the  58rd  section  of  the  Act  of 
1862;  but  it  is  not  necessary  for  us  to  discuss  that  question, 
because   the  real  point  in   this  case  is  whether  the   articles  of 
association  of  the  company,  and  in  particular  the  52nd  article  of 
association  has  been  complied  with  so  far  as  regards  the  summon- 
ing of  these  two  meetings.     No  objection  is  taken  to  the  validity 
of  the  proceedings  at  the  first  meeting.     We  have,  therefore,  to 
consider  whether  the  meeting  of  the  29th  July,  1889,  which  is  the 
second  of  the  extraordinary  general  meetings,  which  it  was  proposed 
to  hold  in  order  to  ratify  the  resolutions  that  were  passed  at  the 
the  first,  was  in  fact  properly  convened  by  the  notice  which  is 
before  us.     The  52nd  article  of  association  provides  that  ''  seven 
days  notice  in  writing,  specifying  the  place,  the  day,  and  the  hour 
of  meeting,  and  in  case  of  special  business,  the  general  nature  of 
such  business  shall  be  given  to  the  members  before  every  general 
meeting."     Now  the  question  which  we  have  accordingly  to  deter- 
mine, is  a  question  of  construction.     We  have  to  construe  the 


I 


460  COMPANY    REPORTS. 

1889.  notice  which  was  issued  on  the  3rd  of  July,  1889,  and  whicfi  is  a 
AlbxIndbr  V,  compound  notice,  the  former  portion  of  which  is  directed  to  the 
Simpson,  notice  of  the  first  of  the  two  extraordinary  general  meetings,  and 
the  second  portion  of  which  deals  with  t£e  extraordinary  general 
meeting  of  the  29th  July,  1889,  the  validity  of  which  is  the  matter 
now  to  be  decided.  It  is  a  question  of  construction,  and  Mr.  Rigby 
has  asked  us  to  put,  what  I  suppose  may  be  called,  a  beneyolent 
construction  upon  this  notice,  so  as  to  give  effect  to  matters  which 
were  honestly  and  bond  fde  transacted  at  the  second  meeting,  and 
which  it  would  be  a  pity  and  perhaps  injurious  to  the  company  to 
disturb.  It  seems  to  me  it  is  impossible  for  us  to  adopt  the  view 
that  a  benevolent  construction  ought  to  be  put  on  commercial 
notices.  What  we  have  to  consider  is  not  what  in  the  result  is  to 
be  the  construction,  but  what  was  the  meaning  which  persons  of 
the  character  to  whom  this  notice  was  addressed,  as  reasonable  men, 
would  attach  to  it  at  the  time  they  received  it. 

It  is  hardly  necessary  to  dilate  upon  the  difficulty  in  which  we 
should  be  placed  if  we  were  to  consider  that  a  document  was  capable 
of  two  constructions — one,  the  proper  construction  to  be  put  on  it 
at  the  moment  it  is  received,  and  another  and  subsequent  construc- 
tion of  a  more  benevolent  character  that  might  be  placed  upon  the 
document,  in  the  event,  by  a  Court  of  Law  which  was  anxious  not 
to  disturb  matters  that  had  already  passed.  The  test  is,  what  is 
the  fair,  business-like,  construction  which  business  men  in  the 
position  of  shareholders  would  place  on  this  document  when  they 
received  it  ?  And  it  is  by  applying  that  test  that  I  propose  to 
deliver  my  opinion. 

Now  the  paragraph  to  be  discussed  is  as  follows — "  Should  such 
resolutions  be  duly  passed"  (that  is,  the  resolutions  which  it  was 
proposed  to  bring  before  the  first  extraordinary  general  meeting), 
''  the  same  will  be  submitted  for  confirmation  as  special  resolutions 
to  a  subsequent  extraordinary  general  meeting  of  the  company 
which  will  be  held  on  Monday,  29th  July,  1889,  at  the  same  time 
and  place." 

If  that  paragraph  is  to  be  read  as  a  notice  that  the  subsequent 
extraordinary  general  meeeting  of  the  company  would  only  be 
held  on  Monday,  29th  July,  in  the  event  of  the  passing  of  the 
former  resolution,  it  is  obvious  that  it  would  not  be  a  good  notice, 
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because  it  would  leave   the   shareholder  who  got  the  notice,   in        i889. 
ignorance  whether   or   not  the   general   meeting  of  the  29th   of  ^j^^^^^^^^ 
July  was  to  be  held.     He  would  only  know  it  would  be  held  in  a     Simpsok. 
particular  contingency.     He  would  not  know  whether  that  contin- 
gency would  necessarily  occur  or  not,  and  it  could  not  be  cured 
by  subsequently  acquiring  information,  from  the  sources  open  to 
him,  that  the  resolutions  had,  in  fact,  been  passed. 

The  point  is  not  what  the  notice  in  time  became,  when  it  was, 
perhaps,  too  late  for  it  to  be  valid  under  the  articles ;  but  what  it 
was  at  the  time  when  it  was  received  by  the  shareholders  and 
while  it  was  in  time  still  to  give  a  proper  notice.  Mr.  Bigby 
has  argued  that  this  paragraph  is  capable  of  another  construc- 
tion, which  is  this  —  that  an  extraordinary  general  meeting 
would,  at  all  events,  be  held,  but  the  words,  *^  should  such  reso- 
lutions be  duly  passed,"  are  words  which  only  applied  to  what 
was  to  be  done  at  the  subsequent  extraordinary  meeting  of  the 
company  when  it  took  place.  Of  those  two  opposite  construc- 
tions which  is  the  plain  and  business-like  one?  Is  this  really 
a  notice  that  an  extraordinary  general  meeting  would  be  held 
whether  it  was  necessary  or  not,  because  that  is  what  Mr.  Rigby's 
construction  comes  to;  or,  is  it  to  be  read  in  the  more  obvious 
way,  that  if  the  resolutions,  which  required  a  subsequent  extra- 
ordinary general  meeting  to  be  held,  were  passed  at  the  former 
meeting,  then,  and  in  that  event  only,  the  extraordinary  general 
meeting  would  be  held?  It  seems  to  me  that  a  shareholder 
would  consider  that  the  extraordinary  general  meeting  of  the 
29th  July  was  only  to  be  held  in  the  event  of  its  being  neces- 
sary :  that  is  to  say,  in  the  event  of  the  resolutions  being  passed 
at  the  former  meeting ;  because,  if  he  took  any  other  view,  he 
would  have  to  conclude  that  the  directors  of  the  company  were 
summoning  a  meeting  which,  in  one  contingency,  would  bring 
the  shareholders  from  all  parts  of  London,  or,  for  anything  I 
know,  from  all  parts  of  England,  for  no  purpose  at  all,  and  when 
there  was  no  business  at  all  to  be  transacted.  It  does  not  seem 
to  me  to  be  business-like,  or  reasonable,  to  suppose  it  was  in- 
tended by  this  general  notice  that  an  extraordinary  general 
meeting  would  be  held  on  the  29th  of  July  whether  there  was 
any  business  for  it  or  not,   when  you  find   apt  words  are  to   be 
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1889.       found   in   the   paragraph  which,   in  their    ordinary  grammatical 
Albxandbrv.  ^^^9  imply  that  the  extraordinary  general  meeting  of  the  29th 
Simpson.     qJ  j|jy  would  only  be  held  in  case  it  was  wanted. 

I  regret  very  much  that  bur  decision  is  one  which  will  cause 
a  great  deal  of  inconvenience,  and  a  great  deal  of  trouble,  in  the 
affairs  of  this  company ;  but  it  is  not  a  technical  matter  at  all. 
The  difficulty  cannot  be  properly  described  as  a  technical  one. 
The  construction  of  a  notice  convening  an  extraordinary  general 
meeting  of  a  company  is  not  a  technical  matter  at  all,  and  I 
agree  entirely  with  what  Mr.  Justice  Chitty  has  pointed  out — 
the  extreme  importance  that  these  notices  should  be  so  plain 
that  those  who  run  may  read,  and  that  they  should  be  construed 
in  a  sense  in  which  business  men  to  whom  they  are  addressed 
would  understand  them.  Great  as  is  the  inconvenience,  we  are 
bound  to  put  on  this  document  the  true  construction,  which  all 
the  shareholders  would  put  upon  it  at  the  time  they  received 
it,  and  to  dismiss  this  appeal,  as  in  my  opinion  it  ought  to  be 
dismissed,  with  costs :  of  course  regretting  that  any  business  in- 
convenience may  result  from  a  flaw  in  the  notice  which  has  been 
sent. 

Fby,  L.J. : 

The  Lord  Justice  has  so  fully  expressed  the  construction  which 
I  put  on  this  notice,  that  I  could  not  usefully  add  anything  to  what 
he  has  said,  except  to  express  my  entire  concurrence. 

Solicitors :  Powell  dt  Burt. 

SneU,  Son,  d:  Greenip. 
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In  bb  metropolitan  COAL  CONSUMERS*  ASSOCIA-    high  rocRT 

TION.     (WAINWEIGHT'S  CASE.)  chancery 

DIVISION. 
Bbforb 

Deposit  on  applieaUon  for  shares — Contract  rescinded — Interest  on  deposit —       M**  J^' stick 

Rate  thereof.  ^^^' 

Where,  on  an  application  for  shares,  a  deposit  was  paid  which  was  7^^^*,  q^ 
retained  hj  the  company  till  an  order  had  been  made  by  the  Court 
rescinding  the  contract^ 

Held,  that  the  retaining  the  money  supplied  evidence  of  special  damage, 
and  the  case  was  therefore  one  for  allowing  interest ;  and  that  this  should 
be  at  the  rate  of  4  per  cent.,  as,  in  view  of  the  fact  of  bond  fide  good 
securities  yielding  only  3  per  cent.,  the  mercantile  rate  could  not  be  said 
to  be  5  per  cent. 


A 


N  order  was  made  on  moticm  before  Mr.  Justice  Eay,  for  the 
remoyal  of  the  name  of  Mr.Wainwright  from  the  register  of  members 
of  the  Metropolitan  Coal  Consumers'  Association,  a  company  incor- 
porated under  the  Companies  Acts.  By  special  leave,  the  question 
was  now  argued  whether  Mr.  Wainwright  was  entitled  to  interest 
on  the  deposits  paid  by  him  on  the  shares  which  he  had  applied 
for,  and  if  so,  at  what  rate.  His  application  for  shares,  on  which 
he  then  paid  a  deposit,  was  made  on  February  11,  1889,  and  the 
order  of  Mr.  Justice  Eat  removing  his  name  from  the  register  of 
shareholders  on  the  ground  of  misrepresentation  in  and  suppression 
of  material  facts  from  the  prospectus  of  the  company  was  made  on 
December  16, 1889. 

Marten,  Q.C.  and  G.  White,  for  Mr.  Wainwright,  submitted 
that  he  was  entitled  to  interest  on  the  moneys  deposited  by  him  by 
way  of  special  damage  on  account  of  his  having  been,  by  the 
deposit,  deprived  of  the  use  of  the  money,  and  in  support  of  that 
proposition  they  referred  to  Kent  v.  Freehold  Land  dt  Brick- 
making  Co.  («),  Central  Railway  Co.  v.  Kisch  (t),  Palmer's  Com- 
pany Precedents,  4th  ed.,  p.  627,  and  an  unreported  case,  Oihhs  v. 
Oreat  Southern  Mysore  Gold  Co. 

W  L.  R.  4  Eq.  588,  (0  L.  R.  2  H.  L.  99. 
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1889.  The  rate  of  interest,  they  also  sabmitted,  should  be  5  per  cent. : 

In^  CapcZ  d  Co.  V.  Sims  Composition  Co.  (tt),  Ross  v.  Estates  Invest- 

Mbtropoli-  ment  Co.{x)y  Henderson  Y.Lacon(y),  De  Bemaly  v.  Wood{z), 

CoxsuMEKs'  Farquhar  v.  Farley  (a). 

Association. 

H.  Terrell,  for  the  company,  contended  that  to  allow  interest, 
by  way  of  special  damage,  was  a  question  entirely  within  the 
Court's  discretion,  that  Wainwright  had  not  proved  any  special 
damage,  and  that,  in  any  case,  interest  at  the  rate  of  4  per  cent, 
would  be  sufficient,  as  he  could  not  have  got  more  for  the  use 
of  the  money. 

Kay,  J. : 

In  my  opinion  the  applicant  is  entitled  to  interest  on  his  deposit, 
by  way  of  special  damage.  It  has  been  the  practice  of  the  Court 
to  allow  interest  in  similar  cases,  and  as  it  is  a  case  where  the 
Court  may  allow  interest  if  it  thinks  fit,  I  think  it  but  right  to  do 
so.  I  quite  agree  that  there  ought  to  be  evidence  of  special 
damage,  but  I  cannot  help  inferring  special  damage  from  the  fact 
of  Mr.  Wainwright  having  been  deprived  of  his  money,  which 
remained  in  the  coffers  of  the  company.  The  case  is  therefore  one 
for  interest,  but  I  do  not  agree  that  I  am  bound  by  any  hard  and 
fast  rule  as  to  the  rate  of  interest.  In  some  cases  5  per  cent,  has 
been  allowed,  because  that  has  been  considered  to  be  the  mercantile 
rate.  It  is  hard  to  say  that  is  now  the  mercantile  rate  when  from 
bondjide  good  security  you  cannot  get  more  than  4  per  cent.  I 
think  therefore  4  per  cent,  is  enough,  and  I  allow  that. 

Solicitors  :   W.  A.  Colyer, 

Ckucton  d  Hamilton, 

(u)  58  L.  T.  N.  S.  707.  (c)  3  Camp.  268. 

{x)  L.  R.  3  Eq.  122.  (a)  7  Taunt.  592. 

(y)  L.  R  6  Eq.  249. 
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DIGEST  OF  CASES  REPORTED  IN  THIS  VOLUME. 

ACCORD  AND  SATISFACTION.}-See  Cwh  and  Winding-up. 

ACQUIESCSNCE.}->See  Infant  Member, 

ADVANCES  TO  COMPANY.]— See  Windmg-up, 

ALLOTMENT— Oompanie*  Atty  1862,  Section  23— Cbntroc*  «o  take  Shares— 
Heecinding  AUoiment] — Application  haying  been  made  for  shares,  they  were 
allotted  to  the  applicant,  but  owing  to  irregularities  having  within  a  few  days 
been  discovered  in  the  office  of  the  manager  to  the  company,  the  applicant  and 
the  directors  had  a  private  interview,  and  in  the  result  the  directors  rescinded 
their  previous  resolution  allotting  the  shares  to  the  applicant  and  returned  the 
deposit  he  had  paid  on  application.  For  five  years  he  was  never  treated  as  a 
shareholder  in  respect  of  these  shares,  but  then  the  company  went  into  liquida- 
tion and  the  liquidator  applied  to  hlive  him  made  liable  in  respect  of  the  shares. 
Held:  That  as  by  section  23  of  the  Companies  Act,  1862,  to  constitute  a 
member  a  person  must  both  have  agreed  to  become  a  member  and  his  name 
must  be  entered  on  the  register,  the  liquidator  was  seeking  for  specific  per- 
formance of  the  contract  to  take  shares  ;  that  he  was  in  no  better  position  than 
the  company,  and  that  the  delay  of  five  years  was  fatal ;  abo  that  the  court  was 
not  satisfied  that  it  would  be  just  to  place  the  name  on  the  register.  In  re  West 
London  (Jommerdal  Bank,  Whiteley's  Case p.  154 

As  fuUy  paid,] — See  Estoppel. 

InvaUdiiy.] — See  Director,  Board  Meeting. 

OpUon  to  require.] — See  Delay, 

APPLICATION— DepMit  on.]— See  Interest. 

ARBITRATION — Assisting  Compulsory i]-^e6  lUconBtrdction  Sehemet 

ARTICLES  OF  ASSOCIATION.]— See  Brokerage. 

Consent  of  Board  to  transfer  of  Shares,] — See  Shares,  Transfer  of 

Contrast  contained  in,] — See  Contra4:t, 

Dividends  not  paid  in  Cash.] — See  Dividend, 

Polly  Mode  of  taking.] — See  Meeting,  General, 

Table  A.^  Art,  52.] — -See  DirectorSy  Appointment  by  SubscriherSi 

See  Shares,  Trcm^er  of. 

ASSETS — BetwmM  in  Dividends,] — See  Dividendi 
Surplus.] — See  Winding-up* 
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BOOKS — Entriis  in  Cbrnpany's,  priin&  facie  Evidence  against  Company.] — See 
Wvtuiing-up. 

No  entries  in  Company's y  of  payment  for  Shares.] — See  Cash. 

BUOKERAGE— Companies  Act,  1862,  Section  165 — Misfeasance  of  Directors — 
**  Approval  "  by  them  of  a  Transferee  of  Shares — Brokerage  for  placing  Sliares— 
Payments  "  iiicidental  and  coTiducive  to  the  Objects  of  the  Company.*'] — The 
directors  of  a  company  were  required  by  the  Articles  of  Association  to 
*'  approve"  the  proposed  transferees  of  shares  before  allowing  the  transfers  to 
be  registered.  Although  they  knew  of  matters  reflecting  materially  on  the 
financial  position  of  a  proposed  transferee,  nevertheless^  after  discussion,  they 
allowed  him  to  be  registered  as  a  transferee. 

Held:  That  the  transferee  had  been  approved  as  required,  and  that  the 
conduct  of  the  directors  in  allowing  such  a  transfer  was  not,  under  the  circum- 
stances, of  so  grossly  improper  a  nature  as  to  render  them  personally  liable  for 
the  consequences. 

The  directors  accepted  the  offer  made  by  a  stockbroker  to  place  the  company's 
shares,  subject  to  paying  him  a  brokerage  on  the  shares  so  placed.  He  found 
an  applicant  for  the  shares,  to  whom  the  directors  allotted  them.  They  there- 
upon paid  the  agreed  brokerage.  On  summons  by  the  liquidators  in  the  wind- 
ing-up of  the  company,  against  the  directors  for  the  repayment  by  them  of  the 
amount  paid  as  brokerage — 

Held:  That  such  payment  was  ultra  vires,  that  the  company  in  general 
meeting  could  not  have  authorised  or  sanctioned  such  a  payment,  and  that  the 
directors  were  jointly  and  severally  liable  to  repay  the  amount  of  the  brokerage, 
with  interest  at  the  rate  of  4  per  cent,  per  annum  from  the  date  when  they  paid 
it.     In  re  Faure  Electric  Accumulator  Co p.  99 

BUBBLE  COMPANY— TTtiMiin^-ttp—Com^nie*  Act,  1862,  Section  79— ^oi 
eomrMndng  Business  roiihin  a  Tear  from  Incorporation.] — A  company  formed 
principally  to  purchase  and  work  a  gold-mining  property  and  some  adjacent 
farms  had,  owing  to  a  fraud  perpetrated  by  the  vendors,  not  been  able  within 
a  year  from  its  incorporation  to  find  the  property,  although  it  had  paid 
away  a  large  portion  of  its  capital  in  purchase-money.  A  fully  paid  share- 
holder, contrary  to  the  wishes  of  the  vast  majority  of  the  shareholders,  pre- 
sented a  petition  to  have  the  company  wound  up  on  the  grounds,  1st,  that  it 
was  a  bubble  company,  2nd,  that  the  company  had  not  commenced  business 
within  a  year  from  its  incorporation,  and  3rd,  that  the  substratum  of  the 
company  had  gone. 

Held :  That  though  the  company  had  been  defrauded,  and  it  was  questionable 
whether  there  existed  any  gold-mining  property,  still,  on  the  facts,  the  case  was 
not  one  for  a  winding-up  order.     In  re  Nylstroom  Co p.  169 

BUILDING  SOCIETY.  }~See  Winding-^. 

BUSINESS— -4*  Board  Meetings,  Order  </.]— See  Shares,  Transfer  of 

Not  commenced  vfithin  a  Tear  from  Incorporation.] — See  BvJ}ble  Company, 
CALL — Made  after  Transfer  presented.] — See  Quires,  Transfer  of. 

Validity  of  Essentials  <o.]— See  Shares,  Transfer  of 
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CANOELLING— il(2o«m«n<.]— See  AUotmeni, 
Shares.] — See  Reduction  of  CapitdL 

CAPITAL — Employed — Meaning  of  Terms,'] — See  Prospectus. 
Dividend  out  of — Betum  of — Wasting  Property.] — See  Dividend. 
Heduction  of  J] — See  Beduction  of  CapiUd. 

CASH — Dividend  not  paid  in.] — Stte  Dividend. 

Companies  Act,  1867,  Section  25 — PaymerU  in  Cash.] — A  firm  about  to  convert 
itself  into  a  limited  liability  company  agreed  with  certain  of  its  creditors  that  they 
should  receive  credit  for  the  amounts  due  to  them  and  should  be  considered  as 
having  paid  up  so  much  of  the  amounts  to  be  subscribed  for  by  them  as  share- 
holders of  the  intended  company.  The  company  was  formed  and  took  over  tho 
firm's  business  and  assets.  The  creditors  took  shares  which  were  treated  as 
paid  up,  though  no  contract  was  registered.  No  price  was  settled  as  the 
amount  due  by  the  company  to  the  firm  for  the  purchase  till  over  three  years 
after  the  company  had  taken  over  the  business.  Then  an  agreement  was 
entered  into,  fixing  a  price  to  be  considered  as  having  been  payable  at  the  date 
when  the  business  was  taken  over  and  also  purporting  to  give  effect  to  the 
agreement  which  the  firm  and  its  creditors  had  entered  into  as  to  payment  of 
the  latter's  debts  before  the  company  had  been  formed.  This  agreement  was 
registered.  About  a  year  afterwards  the  company  went  into  liquidation,  and 
the  liquidator  sought  to  make  the  firm's  creditors  pay  up  for  the  shares  standing 
in  their  names  in  the  company's  books  on  the  ground  that  they  had  not  been 
paid  for  as  required  by  Companies  Act,  1867,  section  25. 

Held:  That  there  had  been  payment  in  cash  within  the  meaning  of  that 
section.     In  re  Jones,  Lloyd  <k  Co.,  Jones^  Case p.  161 

See  Contract  and  Winding-up. 

COMPROMISE.}— See  Eecowstrudion  Scheme  and  Winding-up* 

" CONDUCIVE."]— See  "Incidental  and  Conducive.*" 

CONTRACT-^ Con^ac<  hy  Promoters— Batiflcaiion  by  Directors — Articles  of 
Association.] — The  promoters  of  a  company,  before  its  registration,  entered  into 
an  agreement  with  one  B.  to  appoint  him  secretary  to  the  intended  company  for 
a  period  of  five  years  on  condition  of  his  taking  a  certain  number  of  shai'es.  B. 
did  so.  He  and  all  the  promoters  signed  the  Memorandum  and  Articles  of 
Association,  by  the  latter  of  which  five  of  the  promoters  were  appointed  direc^ 
tors,  and  power  was  given  to  the  directors  to  enter  into  an  agreement  with  B« 
in  the  terms  of  the  previous  agreement.  The  directors,  after  the  registration 
of  the  company,  merely  passed  a  resolution  confirming  the  previous  agreement. 
Before  the  expiration  of  the  period  of  Hyq  years  the  company  went  into 
liquidation. 

Held :  That  the  directors'  resolution  did  not  constitute  a  new  contract,  but 
was  merely  an  attempt  to  ratify  a  contract  made  before  the  formation  of  the 
company,  and  this  the  company  could  not  do  ;  that  the  mere  signature  of  the 
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articles  by  the  parties  to  the  previous  agreement  did  not  put  B.  in  any  better 
position,  and  that  as  there  was  no  binding  contract  with  the  company  for  the 
appointment  for  five  years,  B.  had  no  claim  in  the  winding-up  for  damages  for 
the  termination  of  his  ofQoe  as  secretary,  but  had  a  claim  by  way  of  quatUum 
meruit  for  such  work  as  he  had  done.    In  re  Dale  ds  Plant,  Ltd,,  Bloomer* s  Com 

p.  338 

Begistered — Companies  Act,  1867,  Section^ — **  Contract  duly  made  in  writing  " 
— Registered  Document  executed  by  the  Company  only —Subsequent  Allotment  and 
Acceptance  of  Shares  as  fuUy  paid  by  Persons  named  in  schedule  to  Document.] — 
A  document  sealed  by  a  company  and  filed  with  the  Registrar  of  Joint  Stock 
Companies,  by  which  the  company  agreed  to  allot  certain  shares,  credited  as 
fully  paid,  to  persons  named  in  the  schedule,  but  none  of  whom  ever  signed  the 
document,  and  a  subsequent  allotment  of  these  shares  to  and  acceptance  of  them 
by  these  persons  is  not  a  **  contract  duly  made  in  writing  **  within  section  25  of 
the  Companies  Act^  1867,  so  as  to  relieve  those  persons  from  liability  to  pay  for 
the  shares  in  cash.     In  re  New  Eberhardt  Co.,  Ex  parte  Metvdes     .         .  p.  441 

Begistered — Rectification  of  Begister — Companies  Act,  1862,  Section  ^— Issue 
at  a  Discount  on  Terms  different  from  Registered  Contraxit.] — A  new  company  was 
formed  to  purchase  the  business  of  an  old  company  on  terms  that  for  eveiy  five 
fully  paid  shares  of  5  shillings  each  of  the  old  company  one  share  of  30  shillings 
credited  with  25  shillings  as  paid  up  thereon  should  be  given  in  exchange  by 
the  new  company.  A  contract  to  this  effect  was  duly  registered,  but  as  several 
of  the  shareholders  of  the  old  company  refused  to  exchange  their  shares,  the 
new  company  proceeded  to  issue  the  shares  referred  to  in  the  registered  contract 
as  being  nominally  25  shillings  paid  up,  but  accepted  payment  for  the  same  on 
terms  very  different  from  those  included  in  the  registered  contract,  and  in  fact 
at  a  large  discount. 

Held :  That  original  registered  contract  could  apply  only  to  make  such  shares 
as  were  issued  in  exchange  under  its  provisions,  shares  on  which  25  shillings 
could  be  credited  as  paid  up,  and  that  the  registered  contract  could  not  avail  to 
enable  the  shares  to  be  credited  as  25  shillings  paid  up  when  issued  on  terms 
different  from  those  contained  in  the  registered  contract.  In  re  Zoedone  Co., 
Ex  parte  Higgins p.  158 

Registered.]— &ee  Discownt,  and  Estoppel. 

Belief  from,  to  take  Shares.]— Bee  AUotment,  and  Interest. 

Underwriting  Shares.] — See  Underwriting. 

CONTRJBVTOBIES— Adjustment  of  Bights  inter  se.]— See  Winding-^ip. 
See  Delay, 
Opposing  Winding-up  Petitioji.] — See  Costs. 

COSTB— Winding-up— Costs  of  Petition  and  Order—Petitioner  Lisolvent— Possible 
Debt  from  him  to  the  Company.] — The  costs  of  the  petition  and  winding-up  order 
will  be  ordered  to  be  paid  without  any  possible  question  of  set-off  being  allowed 
to  interfere  with  such  payment.     In  re  Eq%iestria7i  and  Public  Buildings  Co. 

p.  115 
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Winding-vp — PracHee — WUhdrawal  of  Petition — Costa  of  Parties  appearing.'] 
— Where  a  petitiouer  withdrew  his  winding-up  petition,  and  certain  contribu- 
tories  who  had  appeared  to  oppose,  asked  each  for  separate  sets  of  costs. 

Held :  That  there  is  no  hard  and  fast  rule  that  every  creditor  and  every  oon« 
tributory  appearing  should  have  each  a  separate  set  of  costs ;  but  that  the  judge 
will  regard  the  circumstances  of  each  particular  case  before  him,  and  make  such 
order  as  to  costs  as  shall  be  just  in  each  case.    In  re  Criterion  Gold  Mining  Co, 

p.  166 

Li^idators,] — See  Debentwre. 

Of  obtaining  Special  Act] — See  Parliamentary  Agent, 

CKEDTTOBS— Compromise  sanctioned  unth.] — See  Beconstruction  Scheme, 
Compromise  sanctioned  voiih.] — See  Winding-up, 
Priority.] — See  Winding-up. 
See  Beconstruction  Scheme, 
Bight  to  Petition,] — See  Petitunu 
Bight  to  Compulsory  Winding-up  Order.] — See  Winding-up, 

DEBENTUKES — Winding-up — Official  Liquidator  appointed — Beceitfer  subse-> 
quenUy  appoirUed  hy  Debenture  holders — Leave  of  Court  to  act— .Companies  Act, 
1862,  Sectums  87  and  leS— Conveyancing  Act,  1881,  Sections  19  and  24.]— A 
company  issued  debentures  secured  on  the  whole  of  its  property.  By  one  of 
the  conditions  of  the  debentures  it  was  provided  that  at  any  time  after  a 
resolution  passed  to  wind  up  the  company,  or  a  petition  presented  for  that 
purpose,  the  corporation  to  whom  the  debentures  were  issued  might  appoint  in 
writing  a  receiver,  as  if  the  corporation  were  mortgagee  within  the  Convey- 
ancing Act,  1881.  The  Court  having  ordered  the  company  to  be  wound  up  on 
a  creditor's  petition,  and  an  official  liquidator  having  been  appointed,  the  cor^ 
poratiou  appointed  a  reqeiver  under  the  powers  in  the  debentures,  and  then 
applied  to  the  Court  under  section  87  of  the  Companies  Act,  1862,  for  leave 
for  such  receiver  to  act,  notwithstmiding  the  appointment  of  the  official 
liquidator. 

Held :  That  in  a  case  of  this  kind,  the  Court  has  a  discretion ;  and,  in  the 
exercise  of  this  discretion,  the  Court  refused  the  application,  and  appointed  the 
official  liquidator  to  be  receiver  for  the  debenture  holders.  In  re  David  Lloyd  db  Co^ 
(6  Ch.  D.  339),  distinguished  ;  In  re  Henry  Pound,  Son  ds  Hutchins,  Ltd.  .  p.  279 

Debentures — Charge  on  the  whole  of  the  Compcmy*s  Property — Winding  ttp — 
Official  Liquidator  appointed — Beceiver  siibsequerUly  Appointed  bif  Debenture 
holders — Leave  of  Court  for  him  to  act — Assets  all  withdraum  from  lAqxiidator — 
Costs,] — A  company  issued  debentures  secured  on  the  whole  gf  it^  property. 
The  debenture-holders  were  empowered,  in  the  event  of  the  company  being 
wound  up,  to  appoint  a  receiver  with  powers  to  carry  on  the  company's 
business,  to  make  calls,  to  sell  the  property ^^  and  for  other  purposes.  A 
winding-up  order  having  been  made,  and  an  official  liquidator  appointed,  the 
debenture-holders  then  appointed  a  receiver,  and  applied  for  the  leave  of  the 
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Court  that  he  might  take  posseasion  of  the  property  and  act  as  such  receiver 
notwithstanding  the  poBsession  by  the  liquidator. 

Held  (reversing  the  decision  of  Kay,  J.)  :  That  the  Oourt  had  no  discretion  as 
to  who  should  be  appointed  receiver  for  the  debenture-holders. 

The  Court  gave  leave  to  the  receiver  appointed  by  the  debenture-holders  to 
take  possession  notwithstanding  the  possession  by  the  official  liquidator,  but 
without  prejudice  to  any  question  the  company  might  raise  as  to  the  powers  of 
the  receiver  other  than  the  power  to  take  possession  and  sell  the  property. 
Although  the  effect  of  the  order  was  to  withdraw  all  assets  from  the  hands  of 
the  liquidator,  he  was  ordered  to  pay  the  costs  of  the  appeal  In  re  Henry 
F<nind,  Son  dc  Hutchins,  Limited p.  363 

Dividends  paid  by.] — See  Dividend, 

Power  to  8dl  Undertaking.'] — See  FiMic  Undertaking, 

DEBT — Accruing  rent  of  Gampomy^s  Premises,'] — See  Petitiom^  Eight  to. 

Payable f  not  Provable,] — See  Liquidator, 

"DECEIT— Misr^presentaiion  in  Prospectus,] — See  Fraud, 

DELAY — Winding  up — Striking  Name  off  List  of  Contributories — Shares  issued 
at  a  DiscowtU,] — Shares  were  applied  for  on  condition  of  their  being  issued 
to  the  applicant  at  a  discount.  The  condition  was  agreed  to ;  the  shares 
were  allotted,  and  notice  of  the  allotment  communicated  to  the  allottee. 
Shortly  after,  the  Court  of  Appeal  decided  that  the  issue  of  shares  at  a  discount 
was  illegal  and  void.  However,  the  allottee  in  this  case,  though  he  had 
repudiated  the  allotment,  took  no  steps  to  have  his  name  removed  from  the 
register  of  members,  till  after  the  commencement  of  the  winding  up. 

Held :  That  he  was  too  late,  and  that  his  name  must  remain.  In  re  Licensed 
Victuallers*  Mutual  Trading  Association,  Audain^s  Case   .         •         .         .p.  124 

(See  this  case  on  Appeal  under  Underwritiiug,) 

Speculative  Uitdertaking — Option  to  Require  an  Allotment  of  Shares — Delay  in 
exercising  the  Option.] — A  mining  company,  by  special  resolution,  decided  to 
transfer  its  undertaking  to  another  company  on  terms  that  the  shareholders  in 
the  former  should  within  one  month  be  entitled  to  require  an  allotment  to  them 
of  cei*tain  shares  in  the  latter.  The  deed  embodying  the  terms  of  transfer  did 
not  mention  any  time  within  which  the  option  was  to  be  exercised.  The 
plaintiff,  a  shareholder  in  the  transferring  company,  did  not  exercise  her  option 
within  the  month  limited  by  the  special  resolution  of  which  she  had  notice,  nor 
within  a  further  time  which  had  been  granted  by  the  purchasing  company,  but 
on  the  contrary,  she  actively  dissented  from  the  wl^ole  arrangement.  At  this 
time  the  purchasing  company's  shares  were  unsaleable,  but  some  months  after- 
wards they  rose  to  a  premium^  and  then  the  plaintiff  claimed  to  have  an  allot- 
ment made  to  her. 

Held :  That  where  a  person  is  party  to  an  agreement  which  gives  him  a  right 
to  be  admitted  to  a  partnership,  if  that  partnership  is  for  any  speculative 
purpose,  a  Court  of  Equity  will  not  allow  that  person  to  lie  by  until  he 
discovers  whether  the  speculation  tiuiis  out  a  good  one  or  not,  and  that,  in  this 
case,  the  plsdntiff  had  forfeited  her  right  by  her  delay.  fVeston  v.  New  G-uston 
Co.    ..............  p.  225 
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Companies  Acty  1862,  Section  161 — Special  BesoltUion  ffiving  option  to  require 
Allotment  of  Shares  within  time  fixed — Deed  varying  time — Ultra  Vires,] — A 
company,  by  special  resolution,  in  August,  1887,  decided  to  transfer  its  under- 
taking to  a  new  company  on  terms  that  the  shareholders  in  the  old  should 
within  one  month  (subsequently  by  special  resolution  extended  to  April  6, 
1888),  be  entitled  to  require  an  allotment  to  them  of  certain  shares  in  the  new 
oompany.  By  agreement  of  May  2,  1888,  between  the  liquidator  of  the  old 
company  and  the  new  company,  it  was  provided  that  "  every  member  of  the  old 
company  shall  be  entitled  to  require  "  the  new  company  to  allot  to  him  certain 
shares.  The  new  oompany  covenanted  by  deed-poll  May  11,  1888,  with  the 
members  of  the  old  company  to  carry  out  the  agreement  of  May  2.  Some 
months  after  this,  the  plaintiff,  who  had  taken  steps  in  Colorado,  but  unsuccess- 
fully, to  prevent  the  carrying  out  of  the  scheme  embodied  in  the  special  resolu- 
tions of  the  old  company,  endeavoured  to  exercise  the  option  to  take  shares  in 
the  new  company,  contending  that  by  the  deed-poll  of  May  11  the  new  company 
had  covenanted  to  give  every  member  of  the  old  company  such  an  option.  In 
affirming  the  decision  of  Kay,  J.,  but  on  different  grounds. 

Held  {per  Cotton  and  Lopes,  L. JJ. ) :  That  the  words  "  every  member "  in 
the  deed  of  May  2,  did  not  intend  to  extend  the  option  to  those  members  who 
had  not  come  in  within  the  period  fixed  by  the  special  resolutions  of  the  old 
oompany,  and  that  as  the  plaintiff  had  not  done  so,  she  was  excluded. 

Held  {per  Fry,  L. J.) :  That  by  "every  member"  the  deed  had  intended  to 
extend  the  option  to  every  member  whether  he  had  exercised  the  option  within 
the  time  limited  by  the  special  resolutions  or  not,  but  that  as  such  variation  of 
the  terms  of  the  special  resolutions  was  beyond  the  power  of  the  liquidator,  the 
deed  of  May  2  was  of  no  effect  to  confer  a  new  option  on  the  plaintiff.  Weston 
V.  New  €huto7h  Co p.  352 

Option  to  take  Shares — Lying-by — Lapse  of  Tim^.] — A  syndicate,  in  which  M. 
held  an  eighth  interest,  sold  certain  gold  mines  to  company  No.  1,  receiving  in 
part  payment  certain  fully  paid  up  shares  in  the  company.  Z.  aiid  others 
became  the  owners  of  M.  's  interest,  but  it  was  not  ascertained  how  much  of 
M.'s  interest  Z.  and  the  others  individually  acquired.  Neither  M  nor  Z.  ever 
was  registered  as  a  member  of  company  No.  1.  This  company  about  two  years 
later  than  the  purchase  from  the  syndicate  went  into  voluntary  liquidation  and 
sold  its  assets  to  company  No.  2,  and  as  consideration  for  the  sale,  each  holder 
of  a  certain  number  of  fully  paid  shares  in  company  No.  1  was  to  be  entitled  to 
require  to  be  allotted  to  him  a  certain  niunber  of  shares  in  company  No.  2,  on 
which  he  would,  on  allotment,  have  to  pay  2s,  per  share,  which  would  then 
leave  Is.  per  share  impaid.  No  time  was  named  within  which  this  option  was 
to  be  exercised.  The  sale  was  duly  carried  out  and  company  No.  1  was  dis- 
solved. About  a  year  after  this  purchase  company  No.  2  went  into  voluntary 
liquidation  and  sold  its  assets  to  company  No.  3,  which  paid  for  them  by  an 
allotment  of  its  shares  to  shareholders  in  company  No.  2.  During  the  whole 
year  of  the  latter  company's  existence  Z.  made  no  claim  to  have  any  shares  in 
that  company  allotted  to  him,  but  a  year  after  the  sale  by  the  second  to  the 
third  company  the  shares  in  this  last  rose  to  a  premium  and  then  Z.  claimed  an 
allotment  of  shares  in  the  second  company  under  the  option  given  by  that 
company  to  shareholders  in  the  first  company. 
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Held:  on  appeal  (revendng  the  decision  of  KekewicK,  J.)  that  the  option  to 
shareholders  of  company  No.  1  to  take  shares  in  companj  No.  2  was  one  which 
required  to  be  exercised  within  a  reasonable  time,  and  that  the  delay  which  had 
occurred  was  fatal  to  Z.'s  claim  ;  also,  that  his  claim  being  practically  one  for 
specific  performance  he  eonld  not  have  obtained  this  owing  to  his  share  of  M.'8 
interest  in  the  syndicate  not  being  determined.  Zueccmi  y.  Nacnpai  OM 
Mining  Co ,        *        .  p.  230 

DEPOSIT — On  application  for  SharesJ] — See  Interest. 

DIKEOTORS — Appointment  by  Suhscribers  to  Memorandwn  ofAaaodation  before 
I^egistration — Companies  Aci,  1862,  Sections  15  and  16,  and  Table  A,,  Schedule  I., 
Art,  62.] — The  subscribers  to  the  Memorandum  of  Association  of  a  company 
met  and,  before  the  registration  of  the  company,  purported  to  appoint  certain 
persons  as  directors.  TIhe  company  was  then  registered,  but  without  Articles 
of  Association,  and  it  was  therefore  governed  by  the  regulations  in  Table  A.  to 
the  Companies  Act,  1862.  Relying  on  this  appointment  these  directors  objected 
to  their  management  of  the  a£fairs  of  the  company  being  interfered  with  by 
certain  persons  who  set  up  that  they  had  been  appointed  directors  after 
registratjlon  of  the  company.  Article  52  of  Ta^o  A.  proTides  that  ''The 
number  of  directors,  and  the  name  of  the  first  directors^  shall  be  detennined  by 
the  subscribers  of  the  Memorandum  of  Association." 

Held:  That  this  can  apply  only  to  empower  the  subi^cribers  to  appoint 
directors  after  the  Company  had  been  registered.    MoUer  v.  Maclean     .  p.  274 

Companies  Act,  1862,  Section  35 — The  Directors  to  determine  Quorwm — Ijuorum 
determined  by  a  Portion  of  the  Board — Ultra  Vires,'] — Where  the  power  of 
appointing  the  quorum  necessary  for  the  transaction  of  business  is,  by  the 
Articles  of  Association,  vested  in  the  directors,  this  power  cannot  be  exercised 
by  a  portion  of  the  board. 

In  a  company  where  such  a  power  was  given  to  the  directors,  two  of  them, 
being  a  minority  of  the  board,  were  {Mresent  at  a  duly  called  meeting  and 
decided  that  two  should  f  prm  the  quorum  and  at  once  proceeded  to  allot  shares. 
On  motion  by  an  allottee  for  rectification  of  the  register  of  shareholders  by 
removal  of  his  name. 

Hdd :  Thai  the  acts  of  the  two  directors  were  ultra  vires,  and  that  the  allottee 
was  not  properly  on  the  register.  In  re  Portuguese  Consolidated  Copper  Mining 
Co,,  Steele's  Cass p.  18a 

Invalid  Meeting  of  Directors — Notice  of  Meeting  not  sent  to  every  Director,"] — 
Where  power  to  do  an  act  was  vested  in  a  board  of  directors  and  a  meeting  was 
held  to  do  that  act  and  piurported  to  do  it,  but  notice  of  that  meeting  had  not 
been  sent  to  all  the  members  of  the  board. 

Held :  That  notice  of  the  meeting,  which  would  have  given  all  an  opportunity 
of  attending,  not  having  been  given  to  all,  the  meeting  was  not  a  good  one,  and 
that  the  act  done  by  it  was  therefore  invalid.  In  re  Portuguese  Cbnsolidated 
Copper  Mining  Co, ,  Steele's  Case p.  246 

Board  Meeting — Order  of  business  at"] — See  Shares,  Tramsfer  of, 

1 Rescinding  resoluUon  of  Allotment.] — See  Allotment, 

JHscretion  as  to  aUowing  Transfers  of  Shares.] — See  Shares,  Transfer  of. 
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LiabUUy.'] — See  Fraud. 

Mi$fe€uance,'] — See  Brokerage. 

Qualification,'] — See  Special  AcU 

Baiification  by,  of  Promoter^  Contract.'] — See  ConiraH. 

Ratification  by  Company  of  acts  of] — See  Memorandum. 

Transfer  of  Shares  to  escape  LiakUity,] — See  Sjpecial  Act,  and  Shares, 
Transfer  of, 

DISCOUNT — Companies  Act,  1867,  Section  25 — Registered  Contract — Issue  of 
Shares  a^  a  Discownt — Ultra  Vires.] — Shares  were  issued  at  a  discount  under  a 
contract  duly  registered  according  to  section  26  of  the  Companies  Act,  1867. 

Held :  That  the  issue  of  shares  at  a  discount  is  under  any  circumstances  uUra 
vires.  In  re  Ince  HaU  Rolling  MiUs  Co.  (23  Ch.  D.  545,  n.),  as  to  issuing  shares 
at  a  discount  oyerruled.    In  re  Almada  db  Tirito  Co.^  Ex  parte  AUen         .  p.  28 

Is9ue  at  a.] — See  Contract,  Registered,  and  Member,  Agreement  to  become, 

DIVIDEND — Pcnfment  of  Dividend  out  of  Capital — Replacing  Wasting  Property 
— Depredatimi  of  Capital.] — A  company  was  possessed  of  a  lease  or  concession 
for  working  asphalte  mines.  By  the  articles  the  directors  were  relieved  from 
any  obligation  to  form  a  fund  for  the  renewal  or  replacing  of  the  lease  or  of  the 
company's  interest  in  any  property  or  concession.  The  property,  in  the  acquisi- 
tion of  which  the  capital  of  the  company  had  been  expended,  was  thus  of  a 
wasting  nature.  An  action  having  been  brought  to  restrain  payment  of  a 
dividend  until  provision  had  been  made  for  the  available  property  at  the  time 
of  declaring  the  dividend  being  equivalent  to  the  company's  nominal  or  share 
capital, 

Held  (affirming  the  decision  of  Stirling,  J.) :  that  where  nominal  or  share 
capital  has  diminished  in  value,  not  by  means  of  any  improper  dealing  with  it 
by  the  company,  but  by  reason  of  its  inherent  nature,  that  diminution  need  not 
(subject  to  the  Articles  of  Association)  be  made  good  out  of  revenue  before 
declaring  a  dividend  out  of  current  annual  profits  arising  from  the  excess  of 
ordinary  receipts  over  expense  properly  chargeable  to  the  revenue  account ;  and 
that  there  is  no  obligation  imposed  by  law  or  statute  to  create  a  reserve  fund 
out  of  revenue  to  recoup  the  wasting  nature  of  capital.  Lee  v.  Neu^Jiotel 
Asphalte  Co p.  140 

Payment  of  Dividends  by  means  of  Debentures — Resolution  of  Ordinary  General 
Meeting — Ultra  Fires.] — The  accounts  of  a  Company  showed  an  excess  of 
receipts  over  expenditure  to  a  large  amount  which  was  said  to  be  available  for 
payment  of  a  dividend,  but  this  profit  had  been  applied  in  extending  the 
company's  works,  being  purposes  for  which  the  capital  and  not  the  revenue  of 
the  company  was  applicable.  An  ordinary  general  meeting  called  to  receive  a 
report  of  the  directors  **  to  declare  a  dividend  and  to  transact  the  ordinary 
business  of  the  company  "  confirmed  certain  resolutions  passed  by  the  board  of 
directors  the  effect  of  which  was  to  authorise  the  raising  of  further  capital,  and 
the  payment  of  the  dividends  already  earned,  not  in  cash,  but  by  means  of  the 
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issue  to  the  shareholders  entitled  to  the  dividends  of  debentures  charged  on  the 
company's  property  to  the  amount  of  the  dividends.  The  Articles  of  Associa- 
tion did  not  authorise  the  payment  of  dividends  in  this  manner.  On  motion  by 
a  dissentient  shareholder  for  an  mjunction  to  restrain  the  company  from  paying 
the  dividends  by  means  of  debentures, 

Held:  That  as  the  Articles  constitute  not  merely  a  contract  between  the 
shareholders  and  the  company,  but  between  each  individual  shareholder  and 
every  other,  and  as  by  these  Articles  the  payment  of  dividends  should  be  in 
cash,  and  no  steps  had  been  taken  imder  section  50  of  the  Companies  Act,  1862, 
to  alter  the  Articles  so  as  to  enable  the  payment  to  be  made  in  the  manner 
proposed,  it  was  beyond  the  power  of  the  majority  of  the  shareholders  present 
at  a  General  Meeting  to  bind  the  minority  to  accept  payment  of  their  dividends 
otherwise  than  in  cash.     Wood  v.  Odessa  Waterworks  Co.         .        •        .p.  265 

ESTOPPEL— fFtruitn^  uip^Ckmpanies  Act,  1867,  Section  2b— Breach  of 
Agreement  to  Register  a  Contract — Allotment  amd  Transfer  of  Shares  as  fuUy 
paid,] — ^A  company  agreed  to  pay  for  certain  services  to  be  rendered  to  it 
by  allotting  shares  as  fully  paid,  and  for  this  purpose  undertook  to  register  a 
contract  under  Companies  Act,  1867,  section  25.  The  shares  were  issued  as 
fully  paid,  but  by  an  accident  occasioned  by  the  company,  no  contract  had  been 
registered.  The  allottee  had  no  reason  to  believe  the  shares  had  actually  been 
paid  for,  and  they  were  by  him  subsequently  transferred  as  fully  paid  shares 
(whether  for  value  or  not,  there  was  no  evidence  to  show)  to  H.  and  B.,  two  of 
the  directors  of  the  company  who  believed  the  contract  had  been  registered. 
In  the  winding  up  the  liquidator  placed  H.  and  B.  on  the  list  of  contributories 
as  holders  of  unpaid  shares. 

Held  on  appeal  (confirming  decision  of  Kay,  J.)  :  that  the  company  was  not 
estopped  from  denying  that  the  shares  had  been  paid  for  {Burkinshaw  v.  NicoUs, 
3  App.  Oas.  1004,  distinguished) ;  that  though  it  might  be  through  the  default 
of  the  company  that  the  contract  had  not  been  registered,  still  the  maxim  that 
a  person  cannot  take  advantage  of  his  own  wrong,  did  not  apply ;  and  that 
H.  and  B.  were  rightly  settled  on  the  list  of  contributories. 

Semble,  an  agreement  by  a  company  undertaking  to  register  a  contract  so  as 
to  enable  it  to  issue  fully  paid  shares  would  not  be  valid.  In  re  London 
CelkUoid  Co,,  Hcmfmry  ds  Bayley*s  Cases p.  45 

FRAUD — Prospectus — Misrepresentation — Circular  incidentally  explaining  true 
facts — Action  of  Deceif] — ^Directors  issued  a  prospectus  inviting  applications  for 
debenture  stock  and  stating  that  it  would  rank  in  priority  to  300, 000^.  share 
capital,  "  200,000Z.  of  which  has  been  subscribed."  This  200,000L  was,  in  fact, 
allotted  to  the  contractors  in  fiilly  paid  shares.  After  allotment  of  the  stock 
the  directors  issued  a  circular-letter  to  all  the  allottees  which  mentioned,  but 
only  incidentally,  the  real  facts  as  to  the  200,0002. ,  but  did  not  inform  them 
that  the  statement  in  the  prospectus  was  a  misrepresentation,  or  that  they  were 
in  consequence  entitled  to  a  return  of  the  money  already  paid  up  by  them. 
Some  of  the  applicants  for  stock  had  previously  paid  up  in  full,  but  others 
continued,  even  after  receipt  of  the  circular,  to  pay  up  the  instalments  on  the 
stock.    Some  of  the  allottees  required  and  obtained  repayment  of  their  money. 
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The  evidence  showed  that  nil  the  plaintiffii  had  been  induced  to  take  the  stock 
on  the  faith  of  the  prospectus,  some  being  influenced  most  by  one  part  of  it^ 
others  by  other  parts. 

Held  (affirming  the  judgment  of  Kekeicich,  J.) :  That  the  use  of  the  word 
"  subscribed/*  as  applied  to  the  transaction  in  question,  was  a  deliberate  un- 
truth ;  that  persons  who  have  been  induced  to  enter  into  a  contract  on  the  faith 
of  a  prospectus  which  contains  a  material  misstatement  need  not  analyse  how 
far  that  misstatement  contributed  to  induce  them,  but  that  if  the  Court  sees  on 
the  face  of  the  statement  that  it  is  of  such  a  nature  as  woidd  induce  a  person  to 
enter  into  the  contract,  or  would  tend  to  induce  him  to  do  so,  or  that  it  would 
be  part  of  the  inducement  to  do  so,  the  inference  is,  if  he  entered  into  the  con- 
tract, that  he  acted  on  the  inducement  so  h^ld  out,  unless  it  is  shown  that  he 
knew  the  facts,  or  that  he  avowedly  did  not  rely  on  the  statement,  whether  he 
knew  the  facts  or  not.  And  that  here  the  misstatement  must  be  taken  to  have 
induced  the  plaintiffs  to  apply  for  the  stock,  and  entitled  them  to  damages. 
That  this  effect  was  not  done  away  with  by  the  circular,  and  that  the  allottees 
who  went  on  to  pay  up  in  full  after  receiving  the  circular  could  recover  damages 
for  the  loss  of  the  money  paid  by  them  after  receiving  it,  as  well  as  in  respect  of 
what  they  had  paid  at  first.     Amison  v.  Smith p.  388 

False  Statevnent  in  Prospectus — Belief  in  its  TrtUh — Action  of  Deceit — Proof  of 
Fratui,"] — Where  a  person  makes  to  another  a  material  and  definite  statement  of 
a  fact  which  is  false,  intending  that  person  to  rely  on  it,  and  he  does  rely  upon 
it  and  is  thereby  damaged,  there  must,  in  order  to  maintain  an  action  of  deceit, 
be  proof  of  fraud,  and  nothing  short  of  that  will  suffice.  Fraud  is  proved  when 
it  is  shown  that  the  false  statement  was  made  (1)  knowingly,  or  (2)  without  belief 
in  its  truth,  or  (3)  recklessly,  not  caring  whether  it  were  true  or  false. 

A  tramway  company  had  been  incorporated  by  special  Act  of  Parliament,  and 
the  plans  had  been  previously  submitted  to  the  Board  of  Trade*  The  Act 
authorised  the  use  of  mechanical  motive  power,  subject  to  the  consent  of  the 
Board  of  Trade  thereto  being  obtained.  The  directors  knowing  the  necessity 
for  obtaining  this  consent,  but  thinking  that  as  the  Board  of  Trade  had  raised 
no  objection  to  the  Bill  in  Parliament,  the  consent  was  really  only  a  form,  and 
certain  to  be  obtained,  they  did  not  consider  it  necessary  to  state  in  their 
prospectus  that  such  consent  was  necessary,  but  merely  stated  that  the  company 
had  the  right  to  use  mechanical  motive  power.  The  appellant,  relying  on  the 
prospectus  which  contained  this  misstatement,  subscribed  for  shares  in  the 
company.  When  the  consent  of  the  Board  of  Trade  was  applied  for,  it  was 
refused,  and  this  caused  the  winding-up  of  the  company.  The  appellant  then 
claimed  damages  from  the  directors  in  an  action  of  deceit. 

Held  (reversing  the  decision  of  the  Court  of  Appeal,  and  restoring  that  of 
Stirling,  J.) :  That  the  directors  were  not  liable,  as  there  was  no  fraud  proved 
against  them.     Derry  v.  Peek p.  292 

Misrepresentations  in  Prospectus — Vendor  to  Join  the  Board  after  Allotment — 
Vendor  to  Company  liable  as  a  Promoter — **  Capital  Bmployed,^*] — The  owner, 
B.,  of  a  business,  with  a  view  to  its  being  taken  over  by  a  company  to  be 
formed,  sold  it  to  an  existing  company  who  resold  it  to  the  new  company.  This 
Adw  company  issued  a  prod|)octus  which  contained  misrepresentations.     B.  did 
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not  see  this  prospectus  before  its  issue,  but  be  saw  and  corrected  two  draft 
prospectuses,  and  it  was  on  these  that  the  prospectus  issued  was  based.  B.'s 
name  appeared  on  this  prospectus  among  the  list  of  directors,  but  it  was  stated 
that  he  would  join  the  board  only  after  allotment.  G.  applied  for  shares,  rely- 
ing on  the  untrue  statements,  and  brought  an  action  against  R. 

Held :  That  the  so-called  sale  by  R.  to  the  existing  company  with  a  view  to 
the  resale  by  the  latter  was  not  a  bond  fide  sale,  but  merely  constituted  the 
existing  company  B/s  agents  for  the  purposes  of  the  real  sale  to  the  company 
which  issued  the  prospectus,  and  that  R.  was  liable  for  the  statement,  because 
he  was  in  the  position  of  a  promoter.  Meaning  of  ''  capital  employed  "  discussed. 
Glasier  y,  BoUs p.  196 

Action  of  Deceit — StcUement  in  Prospectus — No  evidence  of  Fravd,] — R.,  the 
owner  of  a  business,  with  a  Tiew  to  its  being  taken  over  by  a  company  to  be 
formed,  sold  it  to  an  existing  company,  who  resold  it  to  the  new  company.  This 
new  company  issued  a  prospectus  which  stated  that  **  the  business  at  the  present 
time  returns  a  net  profit  of  over  17  per  cent,  on  the  capital  employed."  At  the 
trial  Mr.  Justice  Kekewich  held  that  R.  was  in  the  position  of  a  promoter  of  the 
new  company,  that  the  statement  in  the  prospectus  was  false,  and  that  R.  was 
liable  for  it.  Since  that  decision,  the  House  of  Lords  had  decided  the  case  of 
Derry  y.  Peek  {ante,  p.  292),  and  thereupon  this  appeal  was  brought. 

Held  (reversing  the  decision  of  Kekevnch,  J.) :  That  there  was  no  evidence 
that  the  statement,  even  if  false,  was  made  fraudulently  by  the  defendant,  and 
therefore  that  he  was  not  liable. 

Derry  v.  Peek  considered.    Glasier  v.  RolU  ....,,     p.  418 

See  Special  Act. 

FRAUDULENT  PREFERENCE— Cornpaniea  Act,  1862,  Section  164.]  — A 
board  of  three  directors  deputed  0.,  one  of  their  number,  to  negotiate  with 
bankers  for  a  loan  to  the  company.  0.  had  an  interview  with  a  director  of  the 
bank  who  agreed  to  make  the  advance  if  0.  would  give  his  personal  guarantee 
for  the  repayment.  The  evidence  was  that  at  this  interview  it  was  understood, 
that  if  required,  the  company  would  give  a  charge  on  its  uncalled  capital  as 
security  for  the  loan.  C.  reported  his  interview  to  the  other  two  directors,  who 
agreed  to  indemnify  him  from  loss,  and  C.  thereupon  gave  the  bank  his  personal 
guarantee  and  obtained  the  loan  for  the  company.  About  nine  months  after 
this  the  company  was  shown  by  a  report  to  be  in  difficulties.  Within  three 
days  the  bank  wrote  requiring  0.  to  repay  the  loan,  and  ten  days  later  the 
directors  sent  to  the  bank  a  duly  executed  charge  on  the  company's  unpaid 
capital,  although  the  bank  had  not  asked  for  it.  Within  a  week  of  this  a  wind- 
ing-up petition  was  presented,  and  about  a  month  after  a  liquidation  under  the 
supervision  of  the  Court  was  ordered.  C.  having  repaid  the  loan  to  the  bankers, 
they  assigned  to  him  the  company's  charge  on  its  unpaid  capital.  On  applica- 
tion by  certain  creditors  to  set  aside  the  charge, 

Hdd  (affirming  the  decision  of  Stirling^  J.) :  That  the  charge  constituted  a 
fraudulent  preference,  and  must  be  set  aside.  In  re  Lotidon,  Windsor  db  Oreen- 
tcich  Hotels p.  242 

See  Winding  up. 
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FRAUDULENT  TRANSFER.]— See  Special  Act. 

GARNISHEE— Oreditor.]— See  PetUion,  Right  to. 

"  INCIDENTAL  AND  CONDUCIVE.">-See  Brokerage. 
See  Memorandum. 

INCORPORATION.]— See  Winding  t<p. 

INFANT  MEMBER  —  Contributory  —  Infant  —  Ar^iescmce  —  Ratification  — 
Infcmfs  Relief  Act,  1874^  Section  2.] — Shares  were  allotted  to  an  infant  who 
had  never  applied  for  them,  but  was  immediately  made  aware  of  the  allotment. 
He  disclaimed  all  liability,  but  over  a  year  afterwards  he  executed  a  transfer  of 
the  shares,  but  the  directors  refused  to  accept  the  transferee.  Nearly  four 
years  after  the  allotment  he  attained  his  majority.  Between  that  time  and  the 
date  of  the  winding  up,  a  period  of  twenty  months,  he  took  no  steps  to  obtain 
the  removal  of  his  name  from  the  register. 

Notwithstanding  section  2  of  the  Infant's  Relief  Act,  1874  (37  &  38  Yict. 
o.  62), 

Held :  That  he  was  bound  by  acquiescence.  In  re  Yeoland^s  Consols,  Whitens 
Case    .        .        .      ^ .  p.  39 

INJUNCTION.]— See  Liquidat<yr,  Provisional. 

INTEREST — Deposit  on  application  for  Shares — Contra/d  rescinded — Interest  on 
Deposit — Rate  thereof.^ — Where,  on  an  application  for  shares,  a  deposit  was  paid 
which  was  retained  by  the  company  till  an  order  had  been  made  by  the  Court 
rescinding  the  contract. 

Held :  That  the  retaining  the  money  supplied  evidence  of  special  damage, 
and  the  case  was  therefore  one  for  allowing  interest ;  and  that  this  should  be  at 
the  rate  of  4  per  cent. ,  as,  in  view  of  the  fact  of  hon&  fide  good  securities 
yielding  only  3  per  cent. ,  the  mercantile  rate  could  not  be  said  to  be  5  per  cent. 
In  re  Metropolitan  Coal  Consumers*  Association^  WainvorigMs  Case         .     p.  462 

JURISDICTION— iSerrice  of  Writ  out  of— Practice-- Companies  Act,  1862, 
Sectum  62 — K  S.  C,  0.  11,  r.  1.  subs.  (/).] — Leave  was  given  to  serve  a  writ  in 
Scotland  on  a  Scotch  joint  stock  company  which  had  assets  in  England  and 
also  branch  oifices.  at  various  places  within  the  jurisdiction  from  which  it 
supplied  goods  of  the  description  as  to  which  the  action  sought  an  injunction. 
Burlcmd  v.  The  Roxburgh  OU  Co.,  In  re  Burland^s  Trade  Mark        .        .  p.  215 

LIQUIDATOR  —  Coni|)anie«  Act,  1862,  Sectuyns  133  and  163  —  Provisional 
Liquidator — Parish  Rates — Distress — Voluntary  lAquidatUni — Injundiion  to  re- 
strain Proceeding  under  the  Distraint — Debt  not  provable  but  payable.] — After 
winding  up  petition  presented,  and  provisional  liquidator  appointed,  overseers, 
with  notice  of  the  appointment  but  without  obtaining  the  leave  of  the  Court, 
put  in  a  distress  for  rates  accrued  due  since  the  appointment.  The  sale  of  the 
goods  was  deferred  on  promise  made  by  the  company's  secretary  to  pay  the 
amoimt  by  a  date  named,  but  before  then  the  company  went  into  voluntary 
liquidation,  which  was  shortly  after  continued  by  the  Court  under  supervision. 
THien  the  date  arranged  for  payment  of  the  rates  arrived,  an  injunction  to- 
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restrain  realising  on  the  floods  distrained  was,  on  the  application  of  the 
liquidators,  granted  without  imposing  any  terms  on  them. 

Hdd  (by  the  Court  of  Appeal)  :  that  although  the  distress  should  not  have 
been  put  in  without  the  Court's  leave,  owing  to  the  possession  of  the  company's 
property  by  the  provisional  liquidator,  still,  the  injunction  should  not  have 
been  granted  except  on  terms  of  paying  the  amount  of  the  rates ;  and  that^ 
under  the  circumstances,  the  debt  was  payable  and  not  merely  provable.  In  re 
Dry  Docks  Corporation  of  London,  Ex  parte  Overseers  of  St.  Anne,  Limehouse 

p.  86 

Costs.'] — See  Deben;tur9s. 

Official — Beceivtrfor  Debenture  holders.] — See  Debentures. 
MANAGEBr— Appointment  by  CouH.}—See  Public  Undertaking. 

MEETING— Directors.]— See  Directors,  Board  Meeting. 

General — Mode  of  takvig  PoIL] — The  Articles  of  Association  provided  that  if 
a  poll  were  demanded  at  a  general  meeting  it  should  be  held  ''at  a  time  and 
place  to  be  fixed  by  the  directors."  A  general  meeting  having  been  convened, 
the  directors  decided  beforehand,  without  informing  the.  shareholders,  that  in 
case  of  a  poll  being  demanded  it  should  be  taken  at  once.  A  poll  was  demanded 
and  the  chairman  announced  that  it  would  be  taken  at  once. 

Held :  That  the  articles  contemplated  that  the  directors  should  decide  after 
the  poll  had  been  demanded,  and  not  beforehand,  when  the  poll  should  be 
taken,  and  that  the  poll  had  therefore  not  been  properly  taken. 

In  re  ChiUington  Iron  Co.  (29  Ch.  D.  159)  distinguished.  In  re  British  Flax 
Producers  Co p.  133 

Winding  up — Injunction  to  restrain  holding  General  Meetings  to  pass  Besolu- 

tion  to  Wind  up,] — A  company  purchased  from  another  the  right  to  use,  vend,  and 
grant  sub-licences  of  certain  patents  (the  validity  of  which  the  latter  did  not 
guarantee),  and  agreed  to  give  in  part  payment  f  ully-paid  shares  to  the  extent 
of  one-third  of  its  nominal  capital.  There  were  five  directors  on  the  board  of 
the  purchasing  company,  and  of  these,  two  were  also  on  the  board  of  the  selling 
company.  Owing  to  certain  investigations  as  to  the  validity  of  the  patents,  the 
purchasing  company,  acting  solely  by  the  three  directors  who  were  unconnected 
with  the  other  board,  refused  to  perform  the  agreement,  and  an  action  for 
specific  performance  was  brought  by  the  selling  company.  Shortly  after  this, 
the  directors  of  the  purchasing  company  issued  a  circular  to  their  shareholders 
informing  them  of  the  doubts  as  to  the  validity  of  the  patents  and  as  to  their 
commercial  value,  and  that  they  had  filed  a  winding  up  petition.  They  also 
gave  notice  convening  an  extraordinary  general  meeting  for  the  purpose  of 
considering,  and,  if  thought  fit,  of  passing  resolutions  for  voluntary  winding  up, 
and  they  stated  that  if  such  resolutions  were  passed,  another  general  meeting 
would  be  called  to  confirm  the  resolutions.  The  selling  company  then  issued 
writ  and  moved  for  an  injunction  to  restrain  the  purchasing  company  from 
passing  any  such  resolutions  untQ  after  its  claim  to  an  allotment  of  one-third  of 
the  purchasing  company's  nominal  capital  had  been  decided,  or  until  such  shares 
should  have  been  allotted  to  it. 
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Hdd :  That  the  motion  being  for  an  injunction  not  merely  to  restrain  the 
directors  from  acting,  but  to  restrain  the  shareholders  from  exercising  their 
rights,  the  Court  would  not,  on  the  evidence  before  it,  grant  the  injimction. 

The  meeting  having  been  held  and  the  first  resolution  for  a  voluntary 
winding-up  passed,  the  plaintiff  company  then  moved  to  restrain  the  passing  of 
the  confirmatory  resolution. 

Held  :  That  the  Court  would  not  interfere. 

Semble,  the  Court  would  have  power  to  interfere  at  the  instance  of  an  honest 
plaintiff  to  restrain  shareholders  doing,  by  means  of  their  statutory  powers,  a 
dishonest  act.  British  Water  Oas  Syndieaie,  Ltd,  v.  Notts  d:  Derby  Water  Gas 
Co.,  Ltd • p.  427 

Companies  Act,  1862,  8ecbio^\  51 — Conjmnatory  General  Meeting — Invali- 


dUy  of  Notice  convening  same.'] — ^A  company  issued  notices  convening  an  extraordi- 
nary general  meeting  for  the  purpose  of  passing  resolutions  for  a  voluntary  liqui- 
dation and  a  reconstruction,  and  which  continued,  '*  should  such  resolutions  be 
duly  passed,  the  same  will  be  submitted  for  confirmation  as  special  resolutions 
to  a  subsequent  extraordinary  general  meeting  of  the  company  which  will  be 
held  on  July  29,  1889,  at  the  same  time  and  place.''  The  resolutions  were 
passed  at  the  first  meeting,  but  no  further  notice  was  sent  to  the  shareholders, 
but  only  copies  of  a  financial  newspaper  containing  a  report  of  the  meeting. 
The  confirmatory  general  meeting  was  held  on  July  29,  and  the  resolutions 
were  confirmed.  The  liquidation  and  reconstruction  were  then  proceeded  with. 
On  motion  by  a  shareholder  to  restrain  the  carrying  out  of  the  resolutions. 
Held  (affirming  the  decision  of  Chittyy  J.),  that  the  notice  was,  as  to  holding 
the  confirmatory  meeting,  only  a  conditional  notice,  and  was  invalid,  that  the 
meeting  was  therefore  invalid,  and  that  the  injunction  must  be  granted. 
Alexander  v.  Simpson p.  457 

Powers  of,] — See  Dividend. 

MEMBER — Rectification  of  Regisier — Issue  of  Shares  at  a  Discount — Dealings 
with  the  Shares — Assent  to  name  being  on  the  Register — Knowledge  of  Facts, 
Mistake  of  their  Legal  Effect — Companies  Act,  1867,  Section  25.]— ^Mrs.  S.  applied 
for  shares  which  a  company  was  purporting  to  issue  at  a  discount.  They  were 
allotted  to  her  and  notice  of  the  allotment  communicated  to  her.  Knowing 
that  she  was  on  the  register  of  members  she  dealt  with  the  shares,  selling  a 
portion  of  them  and  voting  at  a  meeting  of  the  company  in  respect  of  the 
remainder.  About  twelve  months  after  she  had  agreed  to  take  these  shares,  a 
decision  of  the  Court  of  Appeal  throwing  doubt  on  the  validity  of  an  issue  at  a 
discount  came  to  her  knowledge,  and  shortly  afterwards,  when  the  company 
proposed  to  make  a  new  issue  at  a  discount,  she  wrote  to  the  company  that  she 
had  been  advised  that  the  issue  would  be  illegal  and  that  she  should,  if  neces- 
sary, take  steps  to  oppose  it.  About  five  months  later,  i.e.,  on  May  10,  1888, 
the  Court  of  Appeal  decided  that  the  issue  of  shares  at  a  discount  was  invalid. 
On  June  5  Mrs.  S.  wrote  to  the  company  referring  to  this  decision,  and  desiring 
the  company  to  remove  her  name  from  the  register ;  and  on  November  15  she 
applied  to  the  Court  by  motion  for  rectification  of  the  company^s  register  by 
removal  therefrom  of  her  name,  and  this  was  granted  by  Mr.  Justice  Stirling. 
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Hdd:  on  appeal,  that  there  was  evidence  to  show  that  she  had  agreed  to 
become  a  member  of  the  company,  and  had  assented  to  being  on  the  register  ; 
that  there  never  was  any  mistake  by  her  as  to  the  facts,  but  only  as  to  their 
legal  effect,  and  that  she  could  not  be  relieved  from  the  liability  imposed  by  law 
to  pay  for  what  she  had  assented  to  take,  and  that  her  name  must  therefore 
remain  on  the  register.     In  re  Railway  Time  TabUe  Publishing  Co. .        .p.  208 

AgreemeiU  to  become.] — ^See  Allotment, 

/nfofU.] — See  Infcmi, 

Statutory.']  —See  Speciai  Act. 

MEMORANDUM— Jct«  ultra  vires  of  ihe  Directors  hut  wot  of  the  Company — 
Ratification.'] — It  was  provided  by  a  company's  articles  that  no  director  shoidd 
vote  in  respect  of  any  contract  in  which  he  had  an  interest.  The  company, 
under  the  powers  in  its  memorandum,  promoted  a  new  company  for  the  purpose 
of  seUing  to  it  part  of  its  undertaking,  and  the  directors  of  the  two  companies 
were  practically  the  same*  A  contract  for  the  sale  was  entered  into  by  the 
directors,  but  as  the  circumstances  disqualified  them  from  voting,  a  general 
meeting  of  the  selling  company  was  held,  at  which,  by  a  mere  majority,  the 
contract  was  ratified. 

Held :  That  as  the  oontract  was  only  uUra  vires  of  the  directors,  and  not  of 
the  company,  and  as  the  meeking  was  only  ratifying  a  past  act,  and  not  autho< 
rising  similar  acts  for  the  future,  a  special  resolution  was  not  necessary.  Chxint 
v.  United,  d:c.  Switchback  Railway  Co p.  117 

'*  Incidental  and  Conducive  " — Purchase  of  Surface  Land  by  Mining  Company 
not  having  Express  Power  to  Purchase  Land.] — A  company  having  for  its 
objects  to  work  coal  and  iron  mines,  obtained  a  lease  for  thirty  years, 
enabling  it  to  work  the  mines  under  certain  property  in  Russia.  A  large 
amount  of  money  was  sunk  by  the  company  in  working,  and  on  the  death 
of  the  lessor  an  opportunity  occurred  of  purchasing  the  freehold  of  the  mines 
and  surface  land.  The  company  and  its  board  of  directors  detemnined  that  the 
company's  interests  would  be  best  served  by  making  the  purchase.  The  surface 
was  agricultural  land  which  it  was  proposed  to  let  out  on  agricultural  tenancies 
which  would  bring  in  about  40002.  per  annum,  but  there  was  evidence  that  even 
if  the  land  were  allowed  to  lie  fallow,  still  the  purchase  would  be  beneficial  to 
the  company.  There  was  no  express  power  in  the  memorandum  to  purchase 
land,  but  there  was  the  usual  clause  enabling  the  company  to  do  all  things 
"  incidental  and  conducive  to  the  attainment "  of  its  objects.  On  motion 
by  a  dissentient  shareholder  to  restrain  the  completion  of  the  purchase  by  the 
company, 

Hdd :  That  the  purchase  might  be  ^*  incidental  and  conducive "  to  the 
attainment  of  the  company's  objects,  and  that  the  motion  must  be  dismissed. 
Johns  V.  Balfour .p.  191 

Winding-up — Failure  of  main  object  of  Company — Additional  objects  in  Memo- 
randum of  Assodalion.] — ^A  company  was  formed  to  acquire  and  work  a  gold 
mine  in  New  South  Wales.  After  its  acquisition,  the  shareholders,  as  the  result 
of  an  investigation,  decided  in  general  meeting  that  there  was  not  sufficient  gold 
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in  the  mine  to  make  lis  working  profitable,  and  they  resolved  not  to  expend 
any  more  money  in  it.  The  memorandum  of  association  gave  the  company 
wide  powers  of  baying  and  working  mining  property  generally.  There  still 
remained  about  12,000L  of  the  company's  capital  unspent,  and  the  shareholders 
at  the  meeting  resolved  "  that  the  directors  be  requested  to  use  their  best 
cfndeavours  to  obtain  some  suitable  property  in  which  to  invest  the  remaining 
assets  of  the  company."  A  dissentient  shareholder  thereupon  presented  a 
winding-up  petition. 

Held  :  That  the  main  object  for  which  the  company  was  formed  having 
failed,  the  Coutt  would  order  a  winding-up,  although  the  company  had  large 
powers  for  purposes  in  addition  to  the  particular  main  purpose  which  had 
failed.     In  re  Red  Bock  Gold  Mining  Co. p.  436 

Appointmerd  of  Directors  hy  Sttbscribei^  to.] — See  Directors. 

*'  Incidental  and  Conducivc^^l — See  Brokerage ;  and  Memorandum^  nihi  »i«pra. 

Power  for  Company  to  Purchase  its  own  SharesS] — See  ^Mres. 

MISTAKE.]— See  Member. 
MISREPRESENTATK)N— In  Prospectus.y-See  Fraud. 

* 

NAME— IFiwwfingf-wp— ^?^  Com,panieS  Act,  1880,  Secli&n  7 — Na/me  of  Company 
struck  offBegitier — Pdition  to  i2e«(ore.]— The  winding-up  began  in  1880,  and  a 
call  was  made  in  May,  1883.  The  registrar  of  joint  stock  companies  ilent  notice 
to  the  office  of  the  company  as  required  by  section  7  of  43  Yict.,  but  by  an  acci- 
dent the  notice  could  not  be  delivered,  and  it  was  returned.  In  April,  1887,  he 
struck  the  name  of  the  company  off  the  register.  Nothing  appeared  to  have 
been  done  by  the  company  between  1883  and  1888,  but  on  petition  by  the 
liquidator  to  have  the  name  restored,  and  on  production  of  evidence  that  some 
debts  were  stiU  unpaid  as  also  seme  calls,  the  Court  directed  the  company's 
name  to  be  restored  to  the  register.    In  re   Carpenter* s  Patent,  d^c,   G'ear 

Co. p.  26 

Companies  Act,  1862,  Section  20 — Similarity  of  Names — Injunction,"] — To 
obtain  an  injunction  on  interlocutory  application  to  restrain  a  company  from 
trading  under  a  name  very  similar  to  that  of  a  previously  established  company, 
it  is  not  enough  to  show  the  similarity  of  the  names,  but  also  that  there  is  a 
reasonable  probability  of  damage  in  consequence  to  the  business  of  the  plaintiff 
company.  The  General  Reversionary  Investment  Co.  v.  i%e  General  Reversionary 
Co * p.  65 

NOTICE — Convening  Meetings  to  pass  Special  ResolxUions — Sufficiency.'] — See 
Reduction  of  CapitaL 

Convening  General  Meeting — Validity.] — See  Meeting,  General. 


OBJECTS — Of  Company.] — See  Memorandum. 
OPTION— To  require  AVMment.]—See  Delay, 


PARLIAMENTARY  AO'ENH— Winding-up— Claim  for  Costs—Special  Act— 
Parliam.entary  Agents — Companies  Claiwes  Consolidation  Act,  1845,  Section  65.] — 
A  company  incorporated  by  Special  Act  which  incorporated  the  Companies 
Clauses  Consolidation  Act,  1845,  was  being  wound  up  under  the  Companies 

C.C. — VOL.   I.  11 
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Acts.  The  parliamentary  agents  who  had  obtained  the  Act  had  been  employed 
for  the  purpose  by  the  promoter.  In  the  winding  up,  they  claimed  to  prove 
against  the  company  for  their  costs,  charges,  and  expenses  in  obtaining  the  Act. 
Held :  That  only  those  persons  who  had  no  one  else  to  whom  they  could  look 
for  payment  for  services  of  which  the  company  when  formed  had  taken  advan- 
tage could  claim  against  the  company,  and  that  the  parliamentary  agents  having 
been  employed  by  the  promoter  could  sue  him,  and  had  therefore  no  claim 
against  the  company.     In  re  Skegness  d:  St.  LeonardCa  Tramtoay  Co,        .    p.  127 

PETITION— iJi^W  to— Companies  Act,  1862,  Sections  82  and  168— T/ie  "  DM  " 
being  the  Bent  accruitig  between  tux)  Qwirter  Days — ApporiionmenJt  Act,  1870 
(33  d:  34  Vict.  c.  36).] — ^The  landlord  of  a  company's  premises  presented  a 
winding-up  petition  contending  that  rent  accruing  between  two  quarter  days 
constituted  a  debt  before  the  quarter  day  when  the  rent  would  become 
payable. 

Held:  That  this  did  not  constitute  a  debt.  In  re  United  Club  ds  Hotd 
Co p.  186 

Compamies  Act,  1862,  Section  82 — ''Creditor*^ — Jvdgme:nt  Creditor — Garnishee 
Order — Right  to  Petition — 0.  45,  R.  S.  C.  1883.] — A  garnishee  order  is  no  assign- 
ment to  any  extent  of  the  debt  due  by  the  garnishee  to  the  debtor  of  the 
garnishor.     It  merely  gives  the  garnishor  an  attachment  upon  that  debt. 

Where  a  person  had  obtained  a  garnishee  order  directing  a  limited  company 
to  pay  to  him  a  debt  due  by  it  to  another  person,  and  having  issued  execution 
against  the  company,  and  a  return  of  nvMa  bona  having  been  made,  he  presented 
a  petition  to  wind  up  the  company. 

Held :  That  the  garnishee  order  did  not  make  him  a  creditor  of  the  company 
so  as  to  entitle  him  to  petition.  In  re  Combined  Weighing  dc  Advertising  Machine 
Co p.  398 

See  Costs. 

POLL.] — See  Meeting,  (hneral, 

PREFERENCE— ^fouitilent.]— See  Fraudulent  Preference  ;  and  Winding-up. 

PROFITS.]— See  Dividend. 

PROMOTER— Con«rac*  by-^Ratificatian  o/.]— See  Contract. 

PROSPECTUS— MMrepre»cnto<ion.]— See  Fraud. 

PUBLIC  UNDERTAKING— De6en<ur««—Poioer  of  Sale^Con/oeywneing  Act, 
1881,  Section  19 — Public  Undertaking — Refusal  of  the  Court  to  Direct  a  Sale  or 
Appoint  a  Manager.'] — A  company  formed  under  the  Companies  Act,  1862,  to 
take  over  an  undertaking  which  had  been  established  and  carried  on  by  two 
individuals  under  a  Provisional  Order  under  the  Cras  and  Waterworks  Facilities 
Act,  1870,  for  the  purpose  of  supplying  a  district  with  water,  issued  debentures 
in  part  payment  for  the  purchase  of  the  undertaking.  The  debentures,  which 
were  under  seal,  purported  to  be  a  first  charge  upon  the  *'  undertaking,  lands, 
works,  plant,  property  and  effects  (both  present  and  future),  but  so  that  the 
same  may  be  a  floating  security,  not  hindering  any dealings  in  the 
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course  of  the  buBiness  of  the  company."  Some  time  after  the  issue  of  the 
debentures  a  provisional  order  was  obtained  which  recognised  the  company  as 
' '  the  undertakers. "  The  company  having  made  default  in  repaying  the  principal 
monies  on  the  day  set  forth  in  the  debentures,  an  action  was  brought  by  some 
of  the  debenture-holders  on  behalf  of  themselves  and  all  the  other  debenture- 
holders,  and  it  was 

Held :  That  debentures  are  not  within  section  19  of  the  Conveyancing  Act, 
1881,  which  confers  a  power  of  sale  on  a  mortgagee  where  the  mortgage  ia  by 
deed. 

Held  aUo  :  That  the  decision  in  Gardner  v.  Loixdon,  Chatham  (k  Dover  Railway 
Co.  (L.  R.  2  Oh.  201)  was  applicable,  and  that  the  Court  would  not  make  an 
order  authorising  the  selling  or  breaking-up  of  this  company,  and  would  not 
appoint  a  manager.     Blaker  v.  Herts  db  Essex  Waterworks  Co.  .        •        .p.  217 

Winding-iip — Company  formed  for  a  Fiiblic  PxMrpose — Power  of  Court  to  make 
Order.] — ^A  company  Was  formed  for  a  public  purpose  and  incorporated  under  the 
Companies  Acts,  1862  to  1883.  By  a  provisional  order  under  the  Gas  and  Water- 
works Facilities  Act,  1870,  which  order  was  confuimed  by  Act  of  Parliament  after 
the  incorporation  of  the  company,  the  company  was  recognised  as  *'  the  under- 
takers "  for  carrying  out  the  t^orks.  Circumstances  had  arisen  making  it  in  the 
opinion  of  the  Court  just  and  equitable  that  the  company  should  be  wound  up. 

Held:  That  the  Court  had  power  to  wind  up  the  company  under  the  Companies 
Act,  1862,  although  it  had  been  formed  to  carry  out  a  public  purpose,  and 
although  it  might  therefore  be  necessary  to  obtain  an  Act  of  Parliament  to 
enable  the  undertaking  and  property  of  the  company  to  be  sold.  Blaker  v. 
Herts  <t  Essex  Waterworks  Co.  {ante,  p.  217)  distinguished  ;  In  rt  Barton^pon- 
Huniber  db  District  Water  Co,   .        •  .        .        *        .        .        .p.  412 

See  Special  Act» 
QUALIFICATION  OF  DIRECTORS.]— See  Special  AcL 

RATES— O/Pctm^—DwrfreM /or.]— See  Liquidator. 

RATIFICATION — By  Company  of  acts  ultra  vires  of  Directors.] — See  Memo^ 
randu/m. 

By  Directors  of  Prom^ter''s  Coniradi]. — See  Coni/ract 

RECONSTRUCTION  SCHEME  —  Winding-up  —  Joint  Stock  Companies 
Arrangement  Act,  1870,  Section  2 — Companies  Act,  1862,  Section  161 — Scheme 
— Assent  of  Creditors  a/nd  Shareholders.] — A  scheme  under  section  2  of  33  & 
34  Yict.  c.  104,  had  received  the  sanction  of  the  creditors  of  the  company. 
The  Court,  however,  directed  that  the  scheme  should  also  receive  the  assent  of 
the  shareholders  by  special  resolution  under  section  161  of  the  Companies  Act, 
1862.     In  re  Akankoo  [Gold  Coast)  Mining  Co p.  43 

Companies  Act,  1862,  Sections  138, 161  and  162 — Assisting  Compulsory  Arbitra- 
tion— JurisdvcUon  of  Court — Judicature  Act,  1873,  Section  100,  and  B.  S.  C, 
1883,  0.  XXXVIL,  r.  6.]— :Where  an  Act  of  Parliament  has  made  arbitration 
the  only  tribunal  for  the  determination  of  a  question  (as  in  the  case  of  a  cctm- 
pulsory  arbitration  under  section  162  of  the  Companies  Act,  1862,  to  determine 
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the  price  to  be  paid  for  the  purchase  of  the  interest  of  any  shareholder  who 
dissents  from  a  scheme  of  reconstruction  under  section  161),  the  Court  will  gire 
its  assistance,  although  it  will  not  assist  a  mere  domestic  forum. 

Where  a  liquidator  in  a  voluntary  liquidation,  being  a  party  before  such  a 
tribunal,  applied  to  the  Court  for  an  order  directing  a  commission  to  issue  for 
the  examination  of  witnesses  abroad. 

Hdd:  That  the  application  was  within  section  138  of  the  Companies  Act, 
1862,  and  was  made  in  a  '^  matter  "  within  the  meaning  of  the  Judicature  Act, 
1873,  section  100,  and  Rules  of  the  Supreme  Court,  1883,  O.  XXXVII.,  r.  6, 
and  that  the  Court,  haying  jurisdiction,  would  assist  such  an  arbitration,  and 
therefore  made  the  desired  order.     Iii  Be  Afysore  West  Gold  Mining  Co,    p.  347 

Winding-up — Scheme  of  Reconstruction — Companies  Act,  1862,  Section  161 — 
Compromise  vMh  a  doss  of  Creditors  hosed  on  Schema  and  sanctioned  by  Court 
under  Joint  Stock  Companies  Arrangement  Act,  1870,  Section  2 — Validity  of 
Schems  questioned  after  Sanctio^i  of  Compromise.] — A  company  having,  with  a 
view  to  reconstruction,  gone  into  voluntary  liquidation,  passed  special  resolu- 
tions sanctioning  a  scheme  imder  section  161  of  the  Companies  Act,  1862,  for 
the  transfer  of  its  assets  to  a  new  company,  which  was  to  pay  for  them  by  an 
allotment  of  certain  of  its  shares  to  be  credited  as  partly  paid  up  in  exchange 
to  tJie  holders  of  fully-paid  shares  in  the  old  company,  provided  these  share- 
holders applied  for  them  within  a  time  to  be  fixed  by  the  directors  of  the  new 
company,  and  the  scheme  contained  a  provision  that  any  shares  to  which  the 
old  company's  shareholders  should  be  entitled  to  apply,  but  for  which  they 
should  not  have  made  application,  should  then  be  at  the  disposal  of  the  new 
company.  It  further  provided  for  the  issue  of  the  new  company's  shares  to  the 
holders  of  debentures  in  the  old  company  in  satisfaction  of  this  company's 
liability  to  them.  Shortly  after  the  sanctioning  of  this  scheme  and  before  the 
formation  of  the  new  company,  a  meeting  of  the  debenture  holders  was  held, 
at  which  the  compromise  of  their  claims  against  the  old  company  on  the  terms 
of  the  scheme  was  agreed  to  under  section  2  of  the  Joint  Stock  Companies 
Arrangement  Act,  1870,  and  the  Court  sanctioned  this  compromise.  The 
new  company  was  then  formed  and  adopted  the  scheme  by  an  agreement  with 
the  liquidator  which  embodied  its  terms.  The  new  company's  directors  fixed 
what  was  held  to  be  a  reasonable  time  for  the  application  for  its  shares  by  the 
old  shareholders.  The  plaintiffs,  who  were  the  executors  of  one  of  the  old 
shareholders  who  died  shortly  after  the  commencement  of  the  liquidation, 
brought  an  action  some  time  after  the  expiration  of  the  application  time  fixed 
by  the  new  company  (but,  as  was  held,  without  laches  on  their  part),  and 
sought  to  have  the  whole  of  the  scheme  set  aside  as  ultra  vires. 

Held  on  appeal  (affirming  the  decision  of  Kekewich,  J.)  :  That  the  plaintiffs 
were  not  in  a  position  to  question  the  validity  of  the  scheme  under  section  161 
of  the  Companies  Act,  1862,  owing  to  the  sanction  given  by  the  Court  under 
section  2  of  the  Joint  Stock  Companies  Arrangement  Act,  1870,  to  the  com- 
promise with  the  debenture  holders  which  was  based  on  the  terms  of  carrying 
out  the  scheme. 

Qucere  whether,  if  the  validity  of  the  scheme  could  have  been  questioned,  the 
Court  would  have  upheld  it,  having  regard  especially  to  the  clause  placing  the 
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shares  not  applied  for  within  the  fixed  time  at  the  disposal  of  the  new  company. 
NichoU  V.  Eberhardt  Co p.  402 

Limit  of  Time  fixed  for  applying  for  Shares,} — See  Delay  ;  and  BeconstrucUo^t, 
Scheme,  vbi  supra. 

Sanetian  by  Court  to,  in  Voluntary  Winding-up.] — See  Winding-up, 

RECTIFICATION  OF  REGISTER.]— See  Contract,  Registered;  Delay;  Dis- 
count; Estoppel  \  Infant  Mefmber ;  Mernber. 

REDUCTION  OF  CAFlTAh -PetUum  to  reduce  Capital— Compa/nies  Jet,  1S67, 
Sections  9,  11,  13,  16— Return  of  Faid-up  Capital  OAithorised  by  Special  Resohition 
— Amou/nt  uncalled  on  Shares  increased  by  Am^nint  Returned — Power  to  Bind 
Individual  Shareholders — Form  of  Minute.'] — A  company  by  special  resolution 
determined  to  return  part  of  its  paid-up  capital  The  nominal  capital  of  the 
company  was  nowise  affected.  The  number  of  shares  remained  the  same,  and 
the  nominal  amount  of  each  share  was  not  reduced  in  any  way.  The  capital 
returned  was  to  be  liable  to  be  again  called  up.  All  creditors  had  been  settled 
with.  On  petition  to  reduce  capital  under  the  Companies  Act,  1867,  notwith- 
standing doubts  as  to  the  power  to  force  individual  shareholders  to  accept  a 
return  on  such  terms,  the  Court  made  an  order  in  the  form  of  minute  proposed. 
In  re  Fore  Street  Warehouse  Co p.  67 

Companies  Act,  1867,  Sections  9,  11 — Redv^ition  of  Capital — Ordinary  and  Pre^ 
ference  Shares — Sufficiency  of  Notices  convenivig  Meetings  for  Special  Resdlviions-^ 
Discretion  of  Court,] — Where  a  company  proposed  to  reduce  its  capital  by 
writing  o%  from  its  fully  paid  ordinary  shares  all  the  lost  capital,  without  in 
any  way  reducing  its  fully  paid  preference  shares,  which  were  created  with  i^ 
preference  only  as  to  dividends  and  not  as  to  capital. 

Held:  That  although  the  notices  convening  the  meetings  for  passing  the 
special  resolution  required  by  section  11  of  the  Companies  Act,  X867y  had  fully 
stated  the  proposal,  still,  as  they  had  not  directed  special  attention  to  the 
proposed  unequal  incidence  of  the  loss  on  the  two  classes  of  shares,  the  Court 
would,  in  the  exercise  of  the  discretion  vested  in  it  under  the  section,  refuse  to 
confirm  such  a  resolution  and  so  bind  those  members  who  were  not  present 
at  the  meetings.  In  re  Quebrada  Railway ,  Land  <&  Copper  Co,  .  .  p.  122 
[For  further  report  of  this  case,  see  note  if),  p.  361.] 

Reduction  of  Capital — Purchase  by  Company  of  its  own  Shares— Companies  Act^ 
1867,  Section  9 — Companies  Act,  1877,  Section  4.] — A  company  having  purchased 
certain  of  its  own  shares  out  of  the  profits  available  for  dividend,  passed  a 
special  resolution  for  the  reduction  of  its  capital  by  writing  off  from  its  nominal 
capital  a  simi  represented  by  the  shares  purchased,  which  were  to  be  cancelled. 
All  the  creditors  consented  to  the  proposed  reduction.  On  application  to  the 
Court,  leave  was  given  to  reduce  the  capital  in  this  way.     In  re  York  Glass  Co, 

p.  206 
REGISTER— OF  Companies.]— See  Name, 

OF  Membebs.] — See  Rectification  of  Register, 
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RESOLUTION  OF  DlKECTOBJSr-Bescinding  ]— See  AUatment 
RESOLUTION— /85pectai—raZ«i%.]— See  Meeting,  General. 

SANCTION — Courtis,  to  Sale  in  ReconstrucHon  Scheme,'] — See  Winding-up. 

SCHEME  OF  RECONSTRUCTION.]— See  Becfmgtrwtian  Scheme. 

SET-OFF — Calls  against  Money  due  by  Company.] — See  Winding-up. 
Costs  of  Petition  against  Petitioner's  DM  tQ  Company,] — See  Costs. 

SHARES.]— See  Brokerage, 

CanctUing.] — See  Reduction  of  Capital^ 

Cation  to  require  Allotment,] — See  Delay. 

Payment  in  Cash,] — See  Cash. 

Placing.] — See  Brokerage, 

Preference  and  Ordinary — Bights  in  Winding-up.] — See  Winding-up. 

Beduetion  of  Value  of  one  doss  only,] — See  Beduction  of  Capital. 

Purchase  by  Compatvy  of  its  own.] — Memorandum  of  AssociaUosk^^Power  to 
Purchase  Company*  s  ovm  Shares — Surrender  for  Value — UUra  Fire*.  ]^-Company 
A,  contracted  with  Company  B.  to  isine  to  the  latter  the  whole  of  its  share 
capital.  Company  B.  arranged  with  a  firm  of  contractors  for  the  execution  of 
some  works,  and  the  contractors  agreed  to  accept  in  payment  certain  shares  in 
Company  B.,  subject  to  a  condition  that  Company  B.  would,  at  a  future  date, 
accept  a  surrender  of  these  shares  and  in  exchange  give  to  the  contractors  certain 
shares  in  Company  A.  The  Memorandum  of  Association  of  Company  B,  made 
special  provision  for  enabling  such  a  transaction  to  be  carried  out. 

Held  :  That  a  clause  in  a  Memorandum  of  Association  authorising  a  company 
formed  under  the  Companies  Act,  1862,  to  buy  or  accept  a  surrender  of  its 
shares,  otherwise  than  for  forfeiture,  is  ultra  vires ;  and  that  the  transaction  in 
question  being  such  a  surrender  was  invalid.  In  re  Mersina,  Tarsus  tb  Adana 
Railway  Construction  Co, p.  341 

Purchase  by  Compa/tiy  of  its  own.] — See  Reduction  of  Capital  and  Shares^  Trans-- 
fer  of. 

Bescinding  AUoUnent.] — See  Allotmsnt. 

Surrender  for  Value,] — See  Shares,  Purchase  by  Company  of  its  oum. 

Tkansfeb  of — Winding-up — Approval  of  Board  necessary  to  a  Transfer  of  Shares 
'--Proof  of  same  having  been  given — Trustee  of  Shares  of  the  Company,  purchased 
on  its  behalf,  placed  on  List  of  Contrihutories,] — Where  a  company's  articles  of 
association  provided  that  "  no  share  shall  be  transferred  without  the  approval 
of  the  Board,"  it  is  not  necessary  to  show  a  direct  approval  by  the  Board,  but 
such  approval  may  be  inferred  from  the  way  the  shares  have  been  dealt  with  in 
the  company's  books.    In  re  Branksea  Island  Co.,  Ex  parte  Bentinck  {No.  2)  p.  23 
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Companies  Act,  1862,  Section  35 — Transfer  of  Shares  to  Escape  Liability — 

Discretion  of  Directors — Call  made  after  Transfer  presented  to  Company  for  Registrar 
tionJ] — A  company  was  being  pressed  for  payment  of  a  debt  which  was  secured 
by  a  charge  on  the  unpaid  capital.  A  director,  knowing  this,  executed  a  transfer 
of  his  shares  to  escape  liability,  and  this  was  sent  in  to  the  secretary  of  the 
company  on  the  very  day  on  which  a  board  meeting  was  held  at  which  the 
transfer  was  reported.  The  directors  haying  a  discretion  to  refuse  to  register  a 
transfer  by  anyone  indebted  to  the  company,  postponed  the  consideration  of 
the  transfer  to  a  later  part  of  the  meeting,  and  then  proceeded  to  make  a  call  of 
the  unpaid  capital,  the  resolution  for  the  call  however  leaving  in  blank  the  date 
for  payment.  The  directors  then  considered  the  question  of  the  transfer  and 
refused  to  register  it  on  the  ground  that  the  transferor  was  now  indebted  to  the 
company  for  the  call  just  made.  Subsequently  the  secretary  filled  in  the  date 
for  payment  of  the  call,  and  his  action  was  confirmed  by  the  board.  On  motion 
by  the  transferor  to  rectify  the  register  by  removing  his  name  and  substituting 
that  of  the  transferee, 

Hdd:  That  the  directors  had  a  perfect  right  to  decide  as  to  the  order  in 
which  they  would  take  the  business  at  their  meeting,  and  were  not  bound  to 
consider  the  transfer  before  any  other  business  ;  that  the  liability  of  the  trans- 
feror did  not  cease  as  from  the  moment  when  the  executed  transfer  was  presented 
to  the  company  for  registration  ;  that,  considering  the  articles,  although  the 
time  for  payment  was  left  in  blank,  still  the  resolution  for  the  call  was  valid, 
and  that  when  the  question  of  the  transfer  came  up  for  consideration  there  was 
a  liability  on  the  shares  for  that  call,  and  thus  the  directors  could  properly 
exercbe  their  discretion  and  refuse  to  register  the  transfer. 

Reg,  V.  Inns  of  CouH  Hotel  Co.  (11  W.  R  806;  8  L.  T.  651)  distinguished. 
In  re  Cawley  db  Co,,  HaUetVs  Case p.  175 

Companies  Act,  1862,  Section  35 — Transfer  of  Shares  to  escape  Liahiliby — 

Discretiath  of  Directors — CaU  made  after  Transfer  presented  to  Company  for  Registra- 
turn — Essentials  of  a  Valid  CaU,] — A  company  was  being  pressed  for  payment  of 
a  debt  which  was  secured  by  a  charge  on  the  unpaid  capital.  A  director,  knowing 
this,  executed  a  transfer  of  his  shares  to  escape  liability  (he  not  being  at  the 
time  indebted  to  the  company),  and  this  was  sent  in  to  the  secretary  of  the 
company  for  registration  on  the  very  day  on  which  a  board  meeting  was  held  at 
which  the  transfer  was  reported.  The  meeting  had  not  in  terms  been  summoned 
for  the  purpose  of  making  a  call.  The  directors  having  by  the  articles  a 
discretion  to  refuse  to  register  a  transfer  by  anyone  indebted  to  the  company, 
postponed  the  consideration  of  the  transfer  to  a  later  part  of  the  meeting,  and 
then  resolved  to  call  up  the  unpaid  capital,  the  resolution  for  the  call  however 
leaving  in  blank  the  time  and  place  for  payment.  The  directors  then  considered 
the  question  of  the  transfer  and  refused  to  register  it  on  the  ground  that  the 
transferror  was  now  indebted  to  the  company  for  the  call  just  made.  Subse- 
quently the  secretary  filled  in  in  the  resolution  the  date  for  payment  of  the  call, 
and  his  action  was  confirmed  by  the  board.  On  appeal  by  the  transferror  from 
the  decision  of  Mr.  Justice  Chitty  who  refused  to  order  the  register  to  be 
rectified  by  removing  the  transferor's  name  and  substituting  that  of  the 
transferee, 
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Hdd:  (reversing  tixe  decisioi;!  of  Chitiyy  J  J),  that  if  at  the  time  the 
transfer  was  presented  to  the  ^ecretaiy  for  registration  the  transferor  was  not 
indebted  to  the  coinpany,  the  board  had  no  discretion  as  to  registering  the 
transfer,  that  the  transferor  was  not  in  fact  indebted  to  the  company,  and 
therefore  had  a  right  to  have  the  transfer  registered  ;  that  in  nuikii^  a  resolu- 
tion for  a  call  it  is  of  the  essence  of  a  call  that  the  resolution  should  fix  a  time 
and  place  foir  paymeAt>  an,d  that  as  this  was  not  done  when  the  directors, 
iresolved  to  call  up  the  unpaid  capital^  no  call  had  been  made  when  they  had 
the  transfer  brought  before  them.     Jn  re  Caivley  db  Co.,  HaUettU  Case    .   p.  251 

Approval  of  BoardJ] — See  Brokerage:, 

As  fidly-paid.'] — See  Estoppel, 

By  Director9  to  escape  LiaMity.] — See  Special  Act  and  Shares,  Traiiafer  of,, 
vhi  sfuprqi, 

TJfnderwritmg,'] — See  Underwrit%7t^. 

SPECIAL  ACT — Wiv^ing-up — Company  mcorporated  by  Special  Act — Public 
Purpose — Petition  for  Winding-up  under  the  Companies  Act,  1862,  Section  199 — 
Directors  parting  loith  Qiudification  Shares  to  escape  Liability  —  Fra/udident 
Transfers,"} — A  company  was  incorporated  by  special  Act  for  the  purpose  of 
carrying  out  a  public  purpose  under  penalties  for  default,  ^ight  persons  were 
named  in  the  Act  as  directors,  to  continue  in  office  till  the  first  general  meetings 
which  was  never  held.  Their  qualification  as  dii^ectors  was  the  holding  of  forty 
shares.  The  company  was  made  liable  for  th,e  preliminary  expenses,  ^o 
shares  were  ever  applied  for,  nor  was  anything  ever  done  by  the  company. 
Five  years  after  the  Act  had  beeiji  passed  an  action  was  brought  against  the 
company  for  the  penalties.  Thereupon  the  directors  met  for  the  first  time^ 
allotted  their  qualification  shares,  paid  up  sufficient  to  pay  the  preliminary 
expenses,  and  five  of  them  then  paid  money  to  a  person  to  induce  him  to 
become  transferee  of  their  shares.  Judgment  was  subsequently  given  against 
the  coippany  for  the  penalties,  and  as  these  were  not  paid,  a  petition  was 
presented  under  section  199  of  the  Companies  Act^  1862,  for  winding  up  the 
company. 

Held :  That  i|  a  director  transfers  his  qualification  shares  in  order  to  escape 
liability,  that  is  a  fraud ;  that  the  attempted  transfers  were  fraudulent  and 
void,  and  that,  therefore,  there  being  eight  persons  still  shareholders,  the 
company  could  be  wound  up  under  section  199,  although  the  special  Act 
expressed  the  company  to  be  established  for  a  public  purpose.  In  re  South 
London  Fish  Market  Co.,  PlimsoWs  Case     .        .        ^        .        .        .        .  p.  58 

Winding-up — Company  incorporated  by  Special  Act — Petition  for  Winding-up 
under  the  Companies  Acty  1862,  Section  199 — Staiviory  Members  and  IJirectors. 
parting  toith  their  Shares,] — Eight  persons,  named,  together  with  any  others  to 
come  in  afterwards,  were  incorporated  as  a  company  by  special  Act  of  Parlia- 
ment. The  company  was  incorporated  for  the  purpose  of  carrying  out  a  public 
purpose,  under  penaJties  for  default.  The  same  eight  persons  were  named  in 
the  Act  as  directors,  to  continue  in  office  till  the  first  general  meeting,  which 
was  never  held.  The  qualification  of  directors  was  the  holding  of  forty  shares. 
The  company  was  made  liable  for  the  preliminary  expenses.     No  shares  were 
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ever  applied  for^  nor  was  anything  oyer  done  by  the  company.  Five  years 
after  the  passing  of  the  Act,  an  action  was  brought  against  the  company  for  the 
penalties  incurred  for  default  in  carrying  out  the  objects  for  which  the  company 
was  incorporated.  Thereupon  the  directors  met  for  the  first  time,  allotted  their 
qualification  shares,  paid  up  on  them  sufficient  to  pay  the  preliminary  expenses, 
and  five  of  them  then  paid  one  of  the  three  remaining  directors  to  induce  him 
to  become  transferee  of  their  shares.  Judgment  was  subsequently  given  against 
the  company  for  the  penalties,  and  as  these  were  not  paid,  a  petition  was 
presented  under  section  199  of  the  Companies  Act,  1862,  for  winding  up  the 
company.    A  winding  up  order  having  been  made  ;  on  appeal 

Held :  That,  whether  the  five  persons  had  succeeded  in  divesting  themselves 
of  the  character  of  shareholders  or  not,  the  eight  persons  were  statutory 
members  of  the  corporation,  and  statutory  directors,  and  that  they,  by  the 
special  Act,  retained  the  characters  of  members  and  directors,  until  the  first 
general  meeting,  and  as  this  had  not  been  held  at  the  time  the  winding-up 
petition  was  presented,  the  company  therefore  at  that  time  consisted  of  more 
than  seven  members,  and  could  be  wound  up  under  section  199  of  the  Companies 
Act,  1862.    In  re  S^mth  Lonchn  FUh  Market  Co.,  PlirMoU*^  Ccue        ,        .  p.  92 

Cogts  of  Obtaini'ng.] — See  Farliamentary  Agent, 

STAY  OF  PROCEEDINGS— Proceeding  under  Orders  of  Cowi  of  Appeal— 
Winding-up  Petition  presented — Application  for  stay  of  Proceedings — Companies 
Act,  1862,  Section  85— Jikitcature  Act,  1873,  Section  24,  Sub-section  5.]— The 
Court  of  Appeal  having  made  orders  dismissing  certain  appeals  brought  by  a 
company,  and  execution  being  about  to  issue,  on  application  to  the  Court  by  a 
creditor,  who  had,  since  the  date  of  the  orders,  presented  a  winding-up  petition, 
and  by  the  provisional  liquidator,  for  a  stay  of  proceedings  under  the  orders, 
the  Court  refused  to  decide  whether  the  application  should  have  been  made  to 
it  under  section  24,  sub-section  5,  of  Judicature  Act,  1873 ;  or,  under  section  85 
of  the  Companies  Act,  1862,  to  the  judge  before  whom  the  petition  would  be 
heard.  The  Court  granted  a  stay  of  proceedings  in  exercise  of  its  general 
jurisdiction. 

The  decision  of  Jessd,  M.R.,  in  Artistic  Colour  Printing  Co,  (14  Ch.  D.  402) 
questioned.     In  re  Liverpool  Household  Stores  Association  .        •         .         .  p.  83 

SUPERVISION— Or  Compulsory  Order—Right  of  Creditor  to.]— See  Winding-up, 

TRUSTEE  OF  SHARES  OF  COMPANY.]— See  Shares,  Transfer  of 

UNDERWRITING— C7irkicrw?rieinflr  Shares— Meaning  of  Term-^Commissum  fi/r 
Underwriting —  Valid  Contract,] — A  stockbroker,  by  letter,  agreed  with  an  agent 
for  a  company  about  to  make  a  public  issue  of  shares,  to  *' underwrite''  a 
certain  number  ''  at  a  discount  of  15  per  cent,"  and  by  way  of  postscript,  agreed 
**  to  pay  the  application  money  upon  any  balance  of  shares.     .     .     .*' 

Held :  That  he  had  agreed  to  accept  an  allotment  of  so  many  of  the  shares  in 
question  as  might  not  be  publicly  subscribed  for;  that  ''to  underwrite''  is  a 
term  of  art,  meaning  that  in  the  event  of  the  public  not  taking  the  whole  of  the 
shares  underwritten,  the  underwriter  will  take  the  balance  ;  and  that  a  contract 
*'to  underwrite  at  a  discount  of  15  per  cent."  did  not  mean  that  the  shares 
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were  to  be  issued  at  a  discount  of  15  per  cent,  but  that  in  consideration  of  his 
making  the  contract  the  underwriter  was  to  receive  a  conunission  of  15  per  cent, 
on  all  shares  underwritten  by  him,  and  that  such  a  contract  was  perfectly  valid. 
In  re  Licensed  VictiuiUert^  MuttLol  Trading  Aiaodatum,  HoUoway's  (otherwise 
A'tidain^s)  Case p.  180 

UNREGISTEBED  COMPANY.]— See  Winding-up  and  Speciai  Act. 

VENDOR — Joining  Board  after  AUotmeni — Liable  as  Promoter,'] — See  Fravd. 

WINDING-UP — Surplus  Assets — Bights  thereto  of  Preference  a/nd  Ordinary 
Shareholders — Adjustment  of  Bights  of  ChntrOnUories  inter  se,  Companies  Acty 
1862,  Sections  109  and  133.] — A  company  issued  preference  and  ordinary  shares, 
and  the  former  were  fully  paid,  but  the  latter  only  partly  paid  up.  The  pre- 
ference shares  were  entitled  to  a  preferential  dividend  of  5  per  cent,  per  annum 
out  of  the  profits,  which  were  then  to  belong  to  the  holders  of  the  ordinary 
shares.  By  the  special  resolution  creating  the  preference  shares,  no  provision 
was  made  as  to  any  rights  of  such  shares  in  the  distribution  of  the  assets  of  the 
company  in  the  case  of  a  winding-up,  but  the  articles  of  association  provided 
that  "  Save  as  specified  in  any  such  resolution,  all  new  capital  shall  be  subject 
to  the  same  provisions  in  all  respects  as  if  it  had  been  part  of  the  original 
capital  mentioned  in  the  memorandum  of  association.'*  The  company  having 
gone  into  voluntary  liquidation  a  large  surplus  remained  for  distribution  among 
the  shareholders  after  paying  all  claims  against  the  company  and  repaying  to 
the  two  classes  of  shareholders  the  amounts  they  had  paid  up  on  their  shares. 

Held  (affirming  the  decision  of  North,  J.) :  That  the  surplus  must  be  divided 
among  all  the  shareholders  in  proportion  to  the  amounts  they  had  paid  up  on 
their  shares. 

Hdd  also :  That  whether  a  company  is  being  wound  up  voluntarily  or  com- 
pulsorily,  in  adjusting  the  rights  of  contributories  among  themselves,  the  same 
principles  are  to  be  applied.     In  re  Bridgwater  Navigation  Co,,  Birch  v.  Cropper 

p.  1 

Surplus  Assets — Mode  of  Distribution  between  Preference  and  Ordinary  Share- 
holders,']— ^A  company  issued  preference  and  ordinary  shares,  and,  at  the  date 
of  the  commencement  of  the  voluntary  liquidation,  the  former  were  fully  paid, 
but  the  latter  only  partly  paid  up.  The  preference  shares  were  entitled  to  a 
preferential  dividend  of  5  per  cent,  per  annum  out  of  the  profits,  which  were 
then  to  belong  to  the  holders  of  the  ordinary  shares.  By  the  special  resolution 
creating  the  preference  shares,  no  provision  was  made  as  to  any  rights  of  such 
shares  in  the  distribution  of  the  assets  of  the  company  in  the  case  of  a  winding- 
up.  The  liquidator,  after  paying  all  claims  against  the  company  and  repaying 
to  the  two  classes  of  shareholders  the  amounts  they  had  paid  up  on  their  shares, 
had  a  large  surplus  left. 

Hdd  (reversing  the  decision  of  the  Court  of  Appeal  and  of  North,  J,),  that 
the  surplus  must  be  distributed  among  all  the  shareholders  in  proportion  to  the 
shares  held  by  them,  and  not  in  proportion  to  the  amount  they  had  paid  up  on 
ihemT    In  re  BridgwcUer  Navigation  Co.,  Birch  v.  Cropper  .        .     p.  372 
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Claim  for  FaymenU  made  on  behalf  of  the  Company — Interest  on  Advances  to 
the  Company — AgreemerU  to  Set-off  Calls  a^gainai  Advances — Section  25  of  the 
Companies  Act,  1867 — Entries  vn  Company's  Books  primft  fade  Evidence  against 
Company — Stated  Accownt.] — Payments  made  on  behalf  of  a  company,  even  with 
the  authority  of  the  board  of  directors,  will  not  be  allowed  in  the  winding-up  of 
the  company,  unless  they  have  been  made  for  purposes  strictly  within  the 
objects  for  which  the  company  was  established. 

Interest  on  advances  to  the  company  can  be  allowed  only  if  there  is  a  valid 
agreement  between  the  company  and  the  lender  for  payment  of  interest,  and 
although  entries  in  the  books  of  the  company  are  primd  facie  evidence  against 
the  company,  still,  if  they  can  be  shown  to  have  been  made  erroneously  or 
improperly,  then  the  evidence  which  they  would  otherwise  supply,  will  be 
rejected. 

A  mere  agreement  with  a  shareholder  to  set  off  the  amount  of  any  calls  which 
might  at  any  time  be  made,  against  debts  owing  to  him  by  the  company,  will 
not  relieve  the  shareholder  from  being  put  on  the  list  of  contributories  in 
respect  of  calls  made  before  the  winding*up  ;  but  if  it  can  be  shown  that  before 
the  winding-up,  accounts  have  been  stated  between  the  parties  in  which  calls 
made  have  been  treated  as  paid  by  their  amount  having  been  subtracted  from 
the  sum  of  the  company's  debt  to  the  shareholder,  section  25  of  the  Companies 
Act,  1867,  has  no  application,  because  such  stated  accounts  would  support  a 
plea,  not  of  accord  and  satisfaction,  but  of  payment.  In  re  Branksea  IsUmd 
Co.,  Ex  parte  Bentiiick p.  12 

Compames  Act,  1867,  Section  26 — Director^  Resolution  as  to  Set-off  of  Cross 
Debts  due  in  presenti  but  payable  in  futuro — Fraudulent  Freference — Companies 
Act,  1862,  Section  164 — Ba/nJeruptcy  Act,  1883,  Sections  38  and  48.] — ^A  company 
owed  a  debt  to  £.  Before  any  portion  of  it  had  become  payable,  it  was  assigned 
by  E.  to  K.,  a  shareholder.  Under  the  Articles  of  Association  the  directors  had 
power  to  accept  money  from  shareholders  on  their  shares  in  anticipation  of  calls. 
K.  gave  notice  to  the  company  of  E.'s  assignment,  and  requested  the  directors 
to  credit  him  with  payment  of  his  shares  in  full  by  writing  off  from  E.*s  debt  so 
much  as  would  be  equal  to  the  amount  remaining  unpaid  on  his  shares.  No 
call  had  been  made  on  these  shares.  On  receipt  of  EL's  request  the  board,  by 
resolution,  agreed  to  the  request,  but  no  writing  off  ever  was  made  in  the 
company's  books.  At  the  date  of  the  request  the  company  was,  to  the  know- 
ledge of  K. ,  in  difficulties,  and  within  a  month  of  the  resolution  a  winding-up 
order  was  made.     No  registered  contract  was  ever  filed. 

Held :  That  the  resolution  merely  amounted  to  an  agreement  to  write  off  at  a 
futiire  time  when  the  cross  debts  should  become  actually  payable,  and  that  £.'s 
shares  were  therefore  not  paid  up  in  full  at  the  date  of  the  winding-up,  and  he 
was  liable  for  calls. 

Held  also :  That  if  this  transaction  had  amounted  to  payment  it  would,  under 
the  circumstances,  have  constituted  a  fraudulent  preference.  In  re  Land 
Development  Association,  Kent's  Case p.  69 

Companies  Act,  1862,  Section  145 — Supervision  or  Compulsory  Order — Bight  of 
Creditor  to  Compulsory  Order  ex  debito  justitise.] — A  winding-up  order  was 
presented  by  a  creditor.     The  company  disputed  the  validity  of  the  debt,  and 
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the  petition  stood  over  for  an  action  to  be  brought  to  determine  the  question. 
Shortly  afterwards  the  company  went  into  voluntary  liquidation,  and  a  few 
days  before  the  trial  the  liquidator  withdrew  from  the  action  alleging  that  the 
company  had  no  assets  at  all.  Before  the  presentation  of  the  petition  the 
company  had  issued  accounts  showing  assets.  Judgment  haying  been  given  for 
the  amount  of  the  debt,  the  petition  came  on  for  hearing,  and  the  Court  continued 
the  voluntary  winding-up  under  supervision.  The  petitioning  creditor  appealed, 
contending  that  in  such  a  case  he  had  a  right  to  a  compulsory  order. 

Held :  That  he  would  be  entitled  to  such  an  order  only  where  the  company 
had  assets,  and  he  could  obtain  payment  in  no  other  way.  If  he  relies  on 
section  145  of  the  Companies  [Act,  1862,  he  must  satisfy  the  Court  that  his 
rights  would  be  prejudiced  by  a  voluntary  winding-up.  In  re  New  York 
Exchange p.  78 

'^Just  and  Equitable" — BuUding  Society — Unregistered  Company — Companies 
Acty  1862,  Section  199.] — A  building  society,  not  registered  under  the  Building 
Societies  Act,  1874,  having  lost  part  of  its  funds,  but  still  having  enough  to  pay 
its  creditors,  one  of  its  unadvanced  shareholders  liable  to  contribute  to  losses 
presented  a  petition  to  the  Court  for  a  winding-up  order  under  the  Companies 
Acts,  1862  and  1867,  at  the  same  time  totally  disregarding  the  provisions  of  the 
society's  rules  as  to  winding-up.  Before  the  hearing  a  scheme  of  reconstruction 
and  registration  under  the  Act  of  1874  was  resolved  upon  by  the  shareholders 
and  depositors,  not  one  of  whom  supported  the  petitioner  at  the  hearing. 

Held:  That  the  Court  having  a  discretion  whether  to  make  a  winding-up 
order  or  not,  the  circumstances  were  such  that  the  Court  was  not  satisfied  that 
it  was  ''just  and  equitable"  to  wind  up  the  society  and  would  not  exercise  its 
jurisdiction  under  the  Companies  Acts.  In  re  London  db  Metropolitan  Counties 
Benefit  Building  d;  Investment  Society p.  135 

Sale  of  Company* s  Undertaking  to  anew  Company — Voluntary  Winding-up — 
Sanction  of  the  Court  so  as  to  hind  Creditors — Companies  Act,  1862,  Sections  138, 
146  and  161.] — ^A  company  in  voluntary  liquidation,  by  special  resolution  under 
section  161  of  the  Companies  Act,  1862,  sanctioned  an  agreement  for  the  sale  of 
its  undertaking  to  a  new  company,  the  consideration  to  be  the  issue  of  shares 
in  the  new  company  to  the  shareholders  in  the  old  company.  On  application, 
under  section  138,  to  the  Court  for  its  sanction  to  the  sale,  so  as  to  preclude  the 
possibility  of  the  sale  being  invalidated  should  an  order  be  made  within  a  year 
for  a  compulsory  winding-up,  or  one  under  supervision. 

Held:  That  the  sanction  of  the  Court  could  not  be  given  in  a  voluntary 
winding-up,  as  section  161  only  provides  for  such  sanction  being  given  in  a 
compulsory  winding-up  or  one  under  supervision.     In  re  Callao  Bis  Co.  .  p.  261 

Damages  recovered  against  Company — Leave  to  proceed  to  realise  Amou/nt 
awarded,  notvoithstanding  the  Wvnding-up^Companies  Act,  1862,  Secticms  87, 
133  amd  163.] — A  company,  registered  in  England,  but  carrying  on  business 
in  Scotland,  was  sued  in  Scotland  for  damages.  After  the  commencement 
of  the  action,  the  company  passed  a  resolution  for  a  voluntary  winding-up. 
Notwithstanding  notice  of  this,  the  plaintiffs  proceeded  with  their  action  and 
obtained  a  verdict  for  850^.  Judgment  was  given  for  the  amount,  and  letters 
of  arrestment,  which  according  to  Scotch  law  gave  the  plaintiffs  a  priority  over 
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the  other  creditors,  were  iasued  against  the  company's  personal  estate  in  Scot- 
land. The  English  Court  then  ordered  the  voluntary  winding-up  to  be  con- 
tinued under  supervision,  and  the  plaintiffs  being  thus  prevented  from  taking 
any  steps  to  realise  the  amount  of  their  judgment,  took  out  a  summons  in  the 
winding-up,  for  leave  to  proceed  notwithstanding  the  winding-up. 

Held :.  That  though  it  was  quite  proper  that  the  action  should  have  been 
allowed  to  proceed,  so  as  to  determine  whether  the  company  was  indebted  to 
the  plaintiffs,  still  the  scheme  of  the  Companies  Act,  1862,  was  that  in  a 
voluntary  winding-up  all  the  creditors  should  be  paid  pari  passu,  and  the  Court 
therefore  refused'  the  plainti£b'  application.     In  re  Tkurso  New  Gas  Co.  .  p.  330 

Unregistered  Association — Companies  Act,  1862,  Section  199 — Litera/ry  and 
Scientific  Institutions  Act,  1854,  Sections  30  and  33.] — ^A  society  established 
to  promote  moral  and  intellectual  improvement  by  means  of  libraries, 
lectures,  discussions,  and  classes,  but  which  had  never  been  incorporated  or 
registered  under  any  Act  of  Parliament,  and  as  to  which  no  trust  deed  had 
ever  been  executed,  duly  passed  resolutions,  under  its  rules,  for  a  dissolu- 
tion. The  society's  property  had  been  provided  by  the  donations  of  life  mem- 
bers, and  the  subscriptions  of  "  shareholders,"  and  of  annual  members.  One 
of  its  rules  provided  that  no  dividend,  gift,  division  or  bonus  in  money  should 
be  paid  or  given  to  any  of  the  members.  After  realising  its  property  and  paying 
all  its  debts  and  liabilities,  it  was  found  that  a  large  surplus  would  remain. 
With  a  view  to  determining  to  whom  this  surplus  belonged,  a  petition  for  a 
winding-up  order  was  presented. 

Held :  That  the  society  could  not  be  wound  up  under  section  199  of  the 
Companies  Act,  1862,  but  that  its  objects  were  entirely  within  the  scope  of 
section  33  of  the  Literary  and  Scientific  Institutions  Act,  1864  (17  &  18  Vict. 
0.  112),  and  that  its  remaining  property  must  be  transferred  to  another  society 
of  a  similar  nature  as  provided  by  section  30  of  that  Act.  In  re  Bristol 
Athenoeum p.  452 

BuMness  not  commenced  within  a  Year  from  Incorporation,] — See  Bubble 
Company, 

Failure  of  main  object  of  Company,] — See  Memorandum, 

Jurisdiction  of  Court  to  make  Order /or.]— See  Fublic  Undertaking. 

See  Petition,  Right  to. 

See  Fraudulent  Freference. 

Receiver  for  Debeniwe-holders — Lea/ve  to  act,] — See  Debenttire, 

Restrain  holding  Oetvercd  Meeting  to  resolve  otv.] — See  Meeting y  General, 
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